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RANGOON LAW REPORTS 
APPELLATE CIVIL. 
‘ Bepre Mr. Justice Mya Bu, and Mr. Justice Share. 
. Rev. PO TUN ». ‘MA ‘CHIT AND ANOTHER.* 


Divorce Imprisonment of wife for serious: offetice—Refusal of husband to live 
with her—Conviction. not a justification for desertion—Desertion without 
_ reasonable excuse—Wife’s adultery—Court’s. discretion to grant divorce— 
. Duty of District Judge under-the Divorce. Act—High Court's power on 
appeal to pass decree for dissolution of marriage—Form of decree—Decree 
-nisi—Divorce Act, ss. 14,16, 17, 55—-Civil Procedure Code, O. 41, r. 24, 
The conviction and imprisonment of. a. liusbahd or wife for an offence 
ainst the criminal law i is no justification. fo thé other party for refusing to 
v With him ‘or ‘her.’ However painful it - may ‘be. for a respectable man to 






: chave a wife who-has been convicted of a- serious offence such,conviction does 


oy not justify him:i in deserting her. ° 
Williamson, 7 P. D. 76;: followed: - 





; excyse. the Court has a discretion as to whether it will, inall the circumstances 
“of the. case, .grant- the husband. a decree for’ divorce: from his. wife on fhe 
- iground of -her adultery. : 
- Duty of District Judges in cases nies the Divorce en expletiied. 
_ , 8.55 of the Divorce Act, read with O..41,r. 24 of the Civil Prhestiato 
_ Code, gives the High Court sitting on appeal,. power, when the case falls 
’ within the proviso tos, 14 of the Divorce Act, to say whether or not a decree 


‘for dissolution of marriage should be passed, where the COMES upon the 


record is. malicienh to enable the Court to do so. 
Williams for the petitioner. 
_No appearance for the: respondents, 


‘The facts of the case.which were detailed i in. nitty 
judgment reported below. may be summarized asfollows: 


‘On the 2nd April. 1923: the petitioner, a Methodist 


* Civil First Appeal No. 128 of. 1937 from the judgment of the District 


Court of hina aia in: Civil Reg. No. 5 of 1936. 


“Despite the ‘fact that the husband has deserted. his wife without atineadiabio 


mes 
£93¢ 


Dee. 23, 


1937 


Po Tun 


v. 
Ma Cuir, 


* RANGOON LAW REPORTS. [1939 


- Minister and a widower, then aged 33, married the ° 


respondent Ma Chit, a hospital nurse who was a widow 
and one year his junior in age. After the marriage 
the couple lived, and both of them carried on their 
respective callings, at Pakékku, On the 3rd December 
1923 Ma Chit was convicted under s. 406 of the Penal . 
Code of a criminal breach of trust in respect of jewellery: 
entrusted: to her for sale, and was sentenced to nine 
months’ rigorous imprisonment. Whilst in jail she was 
also prosecuted for forgery of a Post Office Savings Bank 


‘Pass Book belonging to her husband, She had made - 


entries therein sliowing a credit balance of Rs, 1,106-10 


-when the realx-balance was only Rs. 6-10 and had 
_déposited this pass book with the owner of the jewellery | 
_assecurity. -On the 4th August 1924 she was convicted. - 


of forgery and sentenced to three years’ imprisonment, _ 
the sentencé.-te- run concurrently” with that. for the: 


‘criminal breach’ of trust.” 


“In January 1925 the husband was  traheferred from 


—-Pakokku to’. ‘Pyawbwe... ‘On. 26th”- August 1926° the; 
_ husband advertised that he would not’ be: responsible 


for the debts of his wife who had left. his protection in’ 


_ 1923, The.wife was released from jail apparently early 
in 1927, and in that year her husband was transferred 


to Mandalay. The wife wrote to him from Bassein: 
asking for maintenance, which he refused, adding that _ 


' he would not receive her in his house so. long as she 


did not give up her bad habits. The parties remained 
apart and the wife took up employment at Bassein asa 


‘midwife under the Bassein municipality. There she 


met the second respondent, Maung Thein Maung, a clerk 
employed by the municipality there. .She committed 
adultery with him, asa result of which she: gave birth. 
toa child in August 1932. The husband said that he 
heard of this in 1933, and on the 14th September 1936 : 
he petitioned the District Court of Pakékku under 
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s. 10 of the Divorce Act praying tiiat his marriage might 
be dissolved on the ground of his wife’s adultery. The 
wife sent a written statement to the Court by post. 
She said she had returned to her home town, Bassein, 
as there was no one to support her, and her husband 

had: deserted her for the last 13 years? She, however, 
did not want to-contest the suit and. was willing that the 
marriage should be dissolved. Maung Thein Maung 
also sent a written statement but did not contest the 
suit. 


Gideee, J J.—{After setting out the facts of the case ¥ 


continued :] 


“The learned District raaees found 4 that the inet 
_-dent‘did commit adultery with Maung Thein Maung,: 
- but;-quite properly, having regard to the wife’s written, 
~statement which was before him, .he didnot thereupon’. 
-“pronounce a decree under the first: ‘part of section “14 
ofthe. Divorce Act ;_for es ‘Teason that, the proviso 


“ to that: ‘section enacts that 


“the Court shall’ not ‘be bout to Ceo such decree . 


if the petitioner has, in the opinion of.the Court, been guilty of . 


‘uareasonable delay in asuraaa: or prosecuting ‘such petition, 


. 7 


or ‘of Having decanted ¢ or wilfully separated himself or bicecif 
from the other party before the adultery complained of, and 
: without reasonable excuse, 
or of such wilful neglect or misconduct of or foniaeds the tet 
‘party as has conduced to ‘the adultery: es 


It was therefore: necessary for the learned District. 


Judge first of all to find whether or not the petitioner 
had: been guilty, of ‘such conduct as made ‘thé 
“pronouncement by him of a decree not a matter of 
_ obligation under the ‘first part of section 14 but -a 
mattereof discretion under the proviso to that section ; 
and then, if he came to such findings as made ita 
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matter of discretion, to exercise his discretion’ as to 
whether; on the particular facts and in the particular 
circumstances of this‘case, he would gr ant the relief 
prayed for by, the petitioner. 

It was here that the learned District Judge fell into 
some confusion Of thought. I think he was.undoubtedly: 
led into making at any rate part of his mistake by the 
petitioner’s advocate ‘inserting paragraph 4 in the 
Petition. Time and again I find that plaints, petitions 
and written statements infringe the most elementat'y 
rules of pleadings. The general function. of pleadings 
was well stated by Lord Jessel M. R. ‘in. is Ve. 
Holdsworth (1), where he said ee, 


* The whole. ‘object of pleadings is to paar the: alan: to fils 
issue . ... The whole meaning of the system is to narrow. 


_ the parties: to. definite - Asanes, and a to. Siminish, oe: 
‘and deley ee ’ ah 


Felis. Lordship commented. - — he ‘many 


_ irregulariti¢s to. be found in pleadings. filed. in: courts. . 


- and’ pointed out the duty of advocates and Baas 


to give careful thought to the pleadings.) 


Now what happened i in the present case ? This is 
a husband’s petition for dissolution and accordingly, 
by section 10 of the Divorce Act,. the only ground 


~ upon which the petitioner can ask for the dissolution 


of his marriage is that his wife has been guilty of 
adultery. Paragraph 4 of the petition alleges “ that 
since the petitioner's wife had left the threshold of 
the jail after serving the term of imprisonment the 
petitioner’s wife never came back to the petitioner 
and that she had been living in separation up to the 
present time at Bassein.” That paragraph, therefore, 
contains wholly immaterial allegations and accordingly 





(1) 3 Ch.D, 637, 639, 
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infringes Order 6, rule 2. The mischief which is done 
by these irregularities in pleading is shown by the 
fact that in the present case the learned District Judge 
was led to frame the following issue (No. 3): “Did 
she’ (meaning thereby the wife) “ desert her husband 
the. petitioner as alleged in paragraph 4 of the plaint ? . 
It was wholly unnecessary: to determine any such 
issue. Although neither of the respondents appeared to 
contest the case, it was the duty.of the learned District 
Judge, having regard to the allegations made by the wife 
in the'first three paragraphs of her-written statement, to 


consider, in the event of his being Satisfied that the wife - 


had ‘committed adultery, whether. the petitioner had 


deen, guilty (a) of tinreasonable ‘delay i in presenting his: 


petition, (b) of having deserted: or wilfully. separated 
himself.from his wife before the. adultery complained 


"of; ‘and without reasonable ‘excuse, ::or (c) of such — 

wilful ‘neglect or misconduct -of or. towards his wife as 
; had conduced to the adultery. It willthus be seen that__ 
' “one ‘of the issues proper to be determined was “whether 


the husband had deserted his- wife, not whether the 


“wife had deserted her husband, ‘which is how the matter | 


was put in the third issue framed in the Court below. 
The three matters which I havé mentioned did receive 
_ the attention of the learned District Judge although he 
framed no specific issues about them ; he considered 
them. when he was deciding the latter part of the fifth 


issue which he had ‘framed in the following terms : 
“ Whether the respondent No. 1 committed adultery 


with the respondent No. 2 and did they have an issue to 
the union as alleged ? © If 80; is s the petitioner entitled 
to the relief claimed ee 
The learned District Judge held that the wife had. 
not daserted her husband ; that finding was, how- 


€ver, far reasons: hereinbefore appearing, an entirely 
immaterial consideration, and I feel certain that it was 
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his initial error in permitting himself to enter upon that 


unnecessary enquiry that created the confusion in his 
mind which finally resulted in his never considering 
whether he ought to exercise his discretion in the 
petitioner’s favour. . 

' The learned District Judge’s findings on the other 
three points may be summarized as follows: It was 


the duty of the petitioner to enquire from the Jail 


Authority as-to the time of his wife’s release and as ‘to 
het whereabouts ; and, if he failed to do so, it was only 
natural for his wife to return to her parents at Bassein. 
The petitioner admitted (a) that he-heard that that is 
what in fact she did do after her felease, (b) that he did 


_ not send*her any maintenance although she wrote and 


asked for it, and (c) that he wrote and said that so 





ng 
as his wife.did not give up her bad | habits -he could’ not 
. Feceive. her. in, his house. T he le 
_found that, from the time. of” hei 
--the. petitioner did. not take the slighfést trouble either 
to maintain his wife or look after: her- and give: her his. 

protection, and that, by that neglect, he! 7° 





ned District Judge 
elease in. 1927, 





“ allowed er to fall dito temptation with other: men. fica: then 
the petitioner waited until the end of ‘the year 1936 before 


he filed this petition, for diverce . we a, 1am of opinion ", 
the learned District Judge went on; te 


“ that the Petitioner, the Reverend U Po ‘fun, absolutely neglected 
his wife on account of the fact that she had been sent to jail for 
criminal breach of trust and fcrgery and allowed her to remain at 
the mercy of the world without offering any kind. of maintenance. 
Besides, there has been undue delay in spite of the explanation 
of .the Petitioner that he had to apply . for permission to. the 
Methodist Clergymen in England and collect evidence. It seems 
that he has taken about 9 or 10 years to do 50. "therefore the 
petition will stand dismissed.” 


In effect, the learned District Judge found, that the 


petitioner had been guilty (a) of unreasonable delay 
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in presenting his petition; (6) of having, without 
reasonable excuse, deserted his wife before the adultery 
complained of, and (c) of such wilful neglect of his wife as 
had conduced to the adultery. The pronouncement of 
a decree of dissolution of marriage therefore became a 
‘ matter of the discretion of the Court instead of a matter 
‘of right for the petitioner. The fact that the learned 


- District Judge arrived at the conclusions on this point . 


- which he did did not necessarily debar the plaintiff from 
_ obtaining relief ; it. was for the Judge then to consider 
which way he would exercise his discretion. Unfor- 
. tunatély the learned District Judge does not appear to 
_ have considered that matter.’ Having found the above- 

“mentioned three facts against the petitioner, he -said 
“ Therefore the petition will stand dismissed.” It is 


‘Clear that he: read thé opening words of the proviso ‘to ; 


i. section 14 of the’ Divorce Act as if it read. 





oe ‘Piovided that the’ Cou ts 


» decree if an Ya eie, a Pa Bree 


= “instead of the actual ‘words; ‘which are : 


Ri 


“2. © Provided’ that the Court shall not 6s. bound to pronounce 
"such decree it. Ps 


He read the word “ not” in the wrong alae, ave 

The petitioner, being aggrieved, appealed to this 
Court. His main grounds of appeal are that the 
learned District Judge erred in holding (a). that it 
was the petitioner’s duty to enquite from: the. Jail 
Authorities as to his wife’s whereabouts on her release, 
-and (6) that she fell into temptation as a result of being 
neglected by the petitioner after her release ;. further, 
that hig wife never replied to the letter: in’ which 
the petitioner said that he could not have her back: so 
long as she did not give up her bad habits ; also, that 


| there wasa reasonable explanation of such delay asthere _ 


hall be bound not to pronounce such 
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was in presenting. the petition ; and, finally, that in 
any event the petitioner had reasonable excuse for 
neglecting his wife and had just and sufficient cause for 


living apart from her. In the eleventh ground of 


appeal it is said that “the trial court erred in not 
exercising its discretion in favour of apenaes and 
granting hima divorce.” 

I will first deal with the er a the delay j in the 
presentation of the petition. The petitioner’s own 
evidence is that the first he knew of his wife’s adultery 
was when he learnt that she had given birth to a child 
which he knew could not possibly be his. .He says he 
didn’t know of that’event until 1933... The petition was 
presented-in September 1936. He had,: he says, first of 


all to obtain permission from the Methodist Clergymen’s 
. Conference if: England to file his petition, arid hé. was 


not granted. that ee until: about Januity 1936. 





~- got~ his” -evide nce: -together before» pi ae for nes 


_ permission, and therefore it may well-be that he was 


not ready to make his application to’ Eiiglatid till, say, 
1934. I have no reason to doubt his word when he 


_ says that he did ‘not obtain that permission until 


January 1936. There was then some, but. not, in 
my opinion, too much delay till September 1936, It 
is, perhaps, somewhat unfortunate that’ the learned 
District Judge did not examine the petitioner more - 
thoroughly’ on this part of the case, but it is quite clear 
that the learned Judge was wrong in saying that it took 
the petitioner: nine or ten years to obtain the necessary 
permission atid to collect his evidence. It. can be no 


more than three or three and a half years, according tor: 


thé month in 1933 (which is unspecified) in which the _ 
petitioner first knew of his wife's adultery. A period 
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of nine or ten years. takes us’ back ‘to the time of the 
wife’s release from jail, which is not the proper date 
ftom which to start, having regard to the’ petitioner’s 
evidence as to the date of his first knowledge of his 
wife’s adultery. I think that in alithe circumstances of 
this case the delay in the presentation of the petition 
was not unreasonable. 

I will now consider the learned District . Judge’s 
findings as to the petitioner’s desertion and neglect of 
his wife. I think there was ample evidence, largely to 
be found in the petitioner’s own admissions, that he 
did desert his wife before the adultery.complained of, 
and that there was no reasonable excuse ‘for his doing 
so. Not only was there ample evidence to support the 
learned District Judge’s finding on that point but in my 


judgment the finding of the Court below’ was ‘the only. . 





possible one ‘upon the evidence. In. 


~ Williamson and Bates(1),a case to which Timyeelf called 


attention during the argument before us and-which is a 
very similar. case to the present one, Sir James. Hannen 5 


ad ti es eat gomeen 


“the éoavinGan: ae fic dosed of a fistens ‘Or t wife for’ an” 


offence against the’ ¢riniinal law is no justification to the other 
party for refusing to live with him or her. However painful it 
may be for a respectable man-to have a wife who has been 
convicted of. felony, such conviction does not justify him in 
deserting her.” 


Mr. Williams, on behalf of the appellant, sana our 
_ attention to the case of Swaine v. Swaine (2), ‘wherein 
it was held that the dicta of Judges in England cannot 
‘be regarded as laying down principles ‘or rules of 
practice by which "the discretion. of a Judge i in any other 
case is feifered. or limited. But that ruling in Swaine 
v. Swaine (2) doés not affect this part of the présent 


RE ik SE Caren 


on Ged TR. 76. —— (2): (1932) LL.R. 10 Ran. 299. | 
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case. I -have not yet reached the point where the 


exercise of discretion has to be considered. It is only 
where the dicta of Judges in England explain the tests. 


‘which they would respectively apply in exercising their 


discretion to grant or refuse a divorce in the particular 
cases before them that it must be borne in mind that 


‘they are, to use the words of-the Master of the Rolls. 


in Wickins v. Wickins (1), “ merely illustrations of matters 


‘to which the Court will have regard in coming to a - 
‘judicial determination on ‘the matter’, namely, as tohow 


it will exercise its discretion. _ In my judgment, Sit James. 


“Hannen laid down.in ‘Williamson v. Williamson and. 
Bates (2) a definite proposition of law ;. the. Passage: 
“which I have quoted was: not dealing with the way in 
- which he would exercise his discretion in that particular 
-case. It wasa general proposition of law. ' In my.view 
“it is. still sound law, and in my judgment the earned. 
“District Judge: was~quite right in holding ie 
“petitioner had - ‘deserted his wife witbout Feasonabie” i 
“excuse, - ‘ 








+ Een. Mae ae vein as to et ee : 


, petitioner’s neglect of his wife was such as to Conduce __ 


to her adultery. This is a more difficult question, The 
petitioner’s third ground of appeal is that the learned 
‘District Judge erred:'in holding “ that his neglect had 
allowed. her to fall into temptation when there is. 
evidence that respondent No. 1 was employed as 
a midwife in the Bassein Municipality after her release 
from jail and was able to maintain herself. ” T feel the 


‘force of that contention very strongly, for not only was. 


the wife earning’ her own livelihood but she was. 
also living with her parents. Reluctant as I always am 
to disturb on appeal findings of fact arrived at by the 
Court who had the opportunity of seeing as well as of 


(1) (1918) P. 265, 272, - (2) (1882) 7 P.D. 18, 
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hearing the witnesses, yet in this case I feel that the 
_petitioner’s neglect of his wife was not.such as to 
conduce to her adultery. I wish to stress the fact that 
in arriving at that conclusion Iam deciding a question 
of, fact upon the particular facts of this particular case 
.and I have not come to that conclusion because in 
Williamson v. Williamson- and. Bates (1) Sir James 
Hannen further held that the husband’s~ refusal to 
resume cohabitation with his wife when she:asked him 
to live with her again could not be said to have 
conduced to her adultery. In that part of his judgment 
‘ Sir James Hannen is not stating a general proposition 
of law-nor,. incidentally, is he uttering a dictum as to 
how he will exercise his discretion. He.i is deciding an 
issue of fact on the particular evidence 1 in that case, and 
therefore that part of his. judgment ‘does not help 
us. My: Sata is een entirely Eons the a peercolae 

facts of this: case. ere 
I therefore. dicted’ the first and third f the learned 





District Judge's findings and uphold:thésécond: As 
--a-finding: advérse--to-the. petitioner of-any one of the. 


three facts was. sufficient to make’ the” granting. ofa 


decree a matter of discretion and not of right, it follows. 


that it still remains to be considered whether‘or not the 
petitioner - should be granted a decree despite the fact 
that he has, as is now established, deserted his wife 
without reasonable excuse. . 

As I have alr eady pointed out, the learned District 
Judge never addressed himself to the question as to the 
way in which he should exercise his discretion ; even 
if he had done so, he would have been exer caing 
it after finding. three facts adv ersely to the petitioner, 
and, as only one fact is now established -adversely 
to the petitioner, the discretion would have now to be 
A ee Ne ed ee eC ae ee ge ge 

(1) (1882) 7 PD. 76. 
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exercised all over again in the light of the new findings 
of fact. The question, therefore, now is: Shall we 
decide how the discretion is to be exercised, or shall we 
send it back to the District Judge to do so in the light of 
the facts and circumstances appearing in the judgments 


~ of this Court? Section 55 of the Divorce Act provides 


Appellate Court to pronounce judgment,: the App 


that appeals from. a refusal of a District Judge to 


grant a decree for dissolution of marriage may be 
appealed from in the like manner as a decree ofa 
District Court made in the exercise of its original civil 
jurisdiction may be appealed from under the laws,. rules 
and orders for the time being in force. Order. 41, rule 
24, of the Code of Civil Procedure provides that where 
the evidence upon the record is sufficient to énablé the 






Court may finally determine:the suit, In thy judgment 


the. section and the rulé between them give this: Court, 
sitting on appeal,. power; when the case falls within the 
‘proviso to-section 14, to say whether or not a decree 


“for - dissolution - ‘of marriage~ should - be passed; if we 
_are of opinion that the evidence.upon the record: is. 
\ sufficient to enable us to do so, In some cases, where 
‘the exercise of a discretion under section 141s concerned, 
it may well be that the Appellate Court will think that it 
is. desirable that the discretion should be ‘exercised: 
by the Judge who saw the petitioner in the witness-box. 
But I do not think that that is necessary here. Ist my 
judgment we have all the necessary materials before us 
to ‘enable us to say: whether. or not a decree should, 
be pronounced.. | 
_. How, then, are we to exercise it in the précant case 7 
-It mist be borne in mind that the petitioner has been 
guilty neither of unreasonable delay in presenting his 
petition nor of such wilful neglect as. has condced 
to his wife’s adultery. The only finding against him is 
that he deserted his wife without reasonable excuse, As 
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I have already pointed out on the other part of the case, 
the: first respondent was living with her parents and 
earning her own livelihood, and I have already held that 
the petitioner’s neglect was not such as to conduce to 
. hey adultery. Iam of opinion that, although he deserted 
-his wife without reasonable excuse, even for the length 
of time which he did, yet in all the circumstances of this 
_case it would be proper that a decree of dissolution of 
marriage should be pronounced, and I would exercise 
my discretion in the petitioner’s favour accordingly. 


Mya Bu, J. Upon. the merits of this particular case 
‘I agree with my learned. Brother in his findings on the 
evidence regarding. the points arising for the determina- 


- tion by the Court, and in-his conclusions onthe points. 
of law involved in- the “case, and that: a decree for - 


ould be pronounced. 





dissolution of marriag 4 





[Their. Lordships: ‘thea considered’ sitiether, heat 
- the High Court..on: the appellate side passes.a decree: 
- for dissolution of marriage in an appeal from.an order 


of the District Judge dismissing the petition, the decree 


‘should be a decree. isi such as is mentioned in section — 


- 16, ot a decree such as is mentioned in section 17 of 
the Divorce Act, and they referred that oe to a 
Full Bench. 

The Full Bench (Civil Reference No. 1B of 1937) 
decided that in such a case, having regard to the terms 
of s. 16 of the Divorce Act, there should be a decree nisi 

“under that section. _The Appellate Court thereupon 
passed a decree nisi in favour of the appellant. ] 
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APPELLATE CIVIL. 
Before Mr. Justice nee aud Mr, Justice Mosely. 
MAUNG THA TUN 2: WADDADER.* 


High Cour ’s power of deamiaee senate prevented by Court from appearing 
for a party—Order passed after full considcration~-Endls of jusNee nied fee 
ted—No illegality or material irregularity—Civil Procedure Code, i ‘t14, 
151—Government of India Act, s. 107—Government of Burnia Act, 8, 88, 


- Where a Court on a consideration of the affidavits and argumente decides 


that a pleader should not appear on behalf of a party as he had previously agted 
- on behalf of the opposite party in connection with the #ame iigatlon, the Algh. 


Court will not interfere with such order-if:there la néthing to show: thatthe ends 









material irregularity in the exercise of ite. jurisdiction, . ; 
The powers of ec given to the: oe Court bys 4. BF ‘tt 


the Government of India Act, 1919,: 
Rae Sein Gyi v. Peres i 










Judge of Akyab passed an order directing that 


not be allowed to appear on behalf of the plaintifis, o 
The-order was passed in the following circumstances, .. 
The parties to the case had been having disputes for. 
some time, and the matter had been referred to.arb - 
tion. Before orders had been finally passed by | 
arbitrators, Waddader asked Maung Tha Tun-to. Write . 
a letter. for him to the arbitrators, or to the opposite. 
party. Subsequently the arbitrators made an. award, 









* Civil Misc. Application No, 93 of 1937 from the order of the Assistant 
District Court, of Akyab in Civil Regular No, 13 of 1935. 


Ph pirrrueS- 37 1929) R 
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and the-suit out of which the present application arises 
is a suit to file that award. In the course of the 
proceedings: Maung Tha Tun appeared on behalf of the 
plaintiffs, and Waddader, as a defendant, objected to 
him. appearing on the ground that at the time that he 
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. asked Maung Tha Tun to write this letter he had to give - 


him instructions, and those instructions or his recollec- 
tion of the instructions, he fears, may be used by 
Maung Tha Tun to his detriment if he appears in the 


case. The application was supported by an affidavit, . 


to. which Maung Tha Tun filed a reply, unsupported by 
any affidavit.. Waddader. filed another affidavit, after 
which Maung Tha Tun filed an affidavit, and it is 


noticeable that the affidavit says very much less than. 


was said-in the original reply. In the original reply he 


says that Waddader consulted him merely as a friend, - 


and he says he received no fees, either as consultation 
or as retaining fees. “ Waddader defin itely’ says that he 
- paid him Rs. 12 as-fees for drafting the-letter, to- which 


~ Maung Tha. Tun, when he had to- file. an “affidavit in. 


-reply, makes.no-answer..In any event, the. learned 
Assistant District Judge, on a consideration ° of the 
affidavits and arguments, decided that Maung Tha Tun 
should not appear on behalf of the plaintiffs, It is in 
consequence .of this order that the paeut a 
has been filed. 

The first thing that we ame to.consider is whether 
an application of this nature lies. The application is 

_héaded as one under section 151 of the Civil Procedure 
Code. Section 151. is; of course, the section which 
retains. the...Court’s’ inherent powers, or what are 
sa described as such. It reads : 


s NOthing i in this Code shail be deemed is limit or pice 
-affect the inherént power, of the Court to make such orders as may 
be nec&8sary for the ends of scala or to prevent abuse of the 
process-of the Court. " 
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This order passed by the learned Assistant District 


Judge cannot, I think, by any stretch be one which will - 
affect the ends of justice. Maung Tha Tun is not the 
only capable member of the Bar at Akyab. The Bar 
there is fairly large, or used to be when I knew it, .and 
to say that justice is being denied to a party because 


one particular lawyer is ‘prevented from appearing for: 


him is absurd. It is said that this application was 


‘headed: as being under séction 151 because the office 


had héld that it could not lie under section 115, the 


. section under which the. applicant's counsel wished to 
file it. I can however see no grounds for holding that 
. an application of this sort would lie under section 115 


on the allegation made by the defendant, namely, that 
Maung Tha Tun who was appearing | for tc other side 


- had previously been engaged by him in connection ‘with 


a thé-s 


e litigation. If this allegation’ ‘was made out, the 





. Court had complete jurisdiction to deal with it, and_ if 


ie necessary to debar Maung Tha Tun from appearing, ‘and 


- the Court.-was exercising a. jurisdiction vested. in: it; 
“Both sides were heard, affidavits were ‘filed: ‘by both 


sides arid an otder was passed in the regulat way. 1 see 
no teason for supposing that the Court acted illegally or 
with material irregularity in the exercise of its jurisdic- 
tion. Whether it acted rightly or wrongly is guite 
another. matter. 

‘As a last-resource the general powers of supervision 
of this Court have to be appealed to. These are.under 
section 85 of the Government of Burma Act. It is quite 


true that under the corresponding section of the Govern: | 


ment of India Act (namely, section 107) Courts have 

interfered in:cases like this, and one of these cases - 

appear in. the published reports, namely U Ko Ko Gyi vy, 

U San.Mya (1). At the time, however, that that judg- 

ment was passed theold section 107 of the Gove. ament 
(1) (1930) LL.R. 8 Ran. 446. 
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of India Act was in force, and the powers of interference 
given by section 107 of the Government of India Act 
aré much wider than the powers given by section 85 of 
the Government of Burma Act. The first part of 
section 85 is the same as -the old section 107, but the 
second, part of it runs as follows : : 

* Nothing i in this section shall be construed as - giving to the 
High Court any jurisdiction to question any judgment of any 


inferior court which is not otherwise subject to appeal or revision.” 


This sub-clause, in 1my opinion, prevents the High Court 


from dealing with applications of this nature although 


they were certainly dealt with under the old section. . 
Another case was quoted to us [Maung Sein Gyiv. 
J. Maneckjee (1)],, but this case is not on all fours with 
_ the present case, because in that case the question was 
whether a certain ‘advocate should be. allowed to appear 
before this Court in an. appeal: arising: out. of a regular 


suit in ‘which he. ae formerly appeared: ‘on. -the other 


side. 


‘T-would oli: ‘for ‘ee feasone.. that ie es re 
application ‘does not die. It is dismissed with’ costs,. 


advocate’s feé five gold moburs, to be paid | we the 
“present applicant personally. 2 


~MosEy, Jo. agree.. 


An Civil Misc. Application No. 40° of 1938 the 
applicant . applied for a review of the judgment... The 
Court rejected the application in limine (7th April 1938). 
The applicant again applied. in Civil Misc. Application 
No. 42 of 1938 for a review of the order ‘dismissing ‘the 
application for review. : The application. was’ set down 
for admission and after: hearing the advocate the. vourt 
dismissed | the application. 1, 


Say “(1929) LLR. 8 Ran. 44,- 
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APPELLATE. CIVIL. 
Before Mr. Justice Baguley, and Mr. Justice Mosely. - 


B. M.. KHARWAR a A.M. MOTIWALA, LTD.* 


> 


won sie Sehiceea aes dutintion by plaintiff of another's mark—No-- 


. allegation by defendant in his pleadings of plaintiffs fraud—No issue ‘of ; 
fraud—Production of documents in evidence to prove +frand— Inadmis-— 
sibility of evidence—No duty of plaintiff to prove no imitation unless. 

. challenged— Abandonment of mark by a person—Design ‘ “ publici juris” —~ 

- Appropriation. of abandoned mark—Acquiescence—Plainti ff unaware of 

: imitation-—Specific Relief Act, ss. 54, 55. . 
Wheére.inia passing off action the defendant: has not averred in his pleadings “ 


» aty fraud oii the’ part of the plaintiff, viz., that the plaintiff's mark is only a 

". fraudulent-imitation of another trader's mark, and such plea is not in issue, and 
_ the defendant attempts to prove the alleged fraud by means of documents not. . 
". disclosed, and put in for the ‘first time in cross-examination to the - plaintiff's 
_witness, the documents are inadmissible Spin the Court cannot base its decision ; 
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required to do is “to. prove that he has adopted @ certain trade-mark and has © 


~ gequired the sole right to use it, It.is only, when he is challenged'and proof 
- will be tendered to: the contrary that he has to prove that he has not copied 


‘another man's trade mark, 

M’ Andrew v. Bassett, 46 E.R. (ch) 965, explained. 

A design that has ceased to be distinctive of the goods of any particular 
person may become a design common to the trade jn such goods ; but, if before 
it becomes “ publici juris ” a trader appropriates it.to his own goods after its * 
abandonment by the former owner, and independently acquires a’ reputation of 
his own in respect of the mark he is entitled to protection. : 

Daniel v. Whitehouse, 15 R.P.C. 134; Ford v. Foster, 7 Ch. Appi 614; 
Jagarnath v. Cresswell, 1.L.R. 40 Gal: 814, referred to. 

Where the defendant ‘surreptitiously imports and sells his goods with the 
plaintiff's trade mark and the plaintiff has no ‘knowledge of such import and 
‘sale, he cannot be said to have acquiesced in the use of his mark, 

Erlanger v. ‘New Sombrero Phosphate Co.,3 Arp. Cas. 1218 ; O. K. Mohideen 
Bawa ¥. Rigaud Perfume Manufacturers, 1 1, ‘e R. 10: ‘Ran. 133 ; Weldon vy. Picks 
10 Ch, Div. 247, referred to. 





* Civil First Appeal No. 75 of 1937 from Abe judgment of this Court on the 
Original Side in Civil Regular Syit No. 241 of 1936. 
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Clark (with him J. K. M. unsié) for the appellants, 
_ Doctor (with him Foucar) for the respondents. 


MOSELY, J.—The plaintiffs-appellant, B. M. Kharwar, 
a Hindu firm of importers of grey sheetings, sued the 
defendants-respondent firm, A. A. M. Motiwala, Ltd., 
a@ Maiman Mobammedan firm also. importing grey 
sheetings, for infringement of the plaintiffs’ trade-mark, 
which consists of 9 serpents or snakes arranged in a 
circular design. This mark is known in Burmese as 
““"Mwe Ko Gaung.” The defendants’ mark complained 
of is.one of.9 animals, said to. be mongooses, arranged 
in a _ similar circular design. The Burmese for 
mongoose. is “ mweba,”, and the mark has the words 
““ Mweba Ko Gaung Tazeik ” in Burmese in the centre. 

.The plaintiffs averred in their plaint that they first 
discovered that the defendant company was: importing 


and selling: grey sheetings. with the 9: ‘Mongoose markin- 


June. 1936. - 
It appears. — the. ee that the. phintifis had, 


tee some . years, “been. endeavouring to-. -Stop the - 


‘defendants and others from importing grey sheetings 
with the ‘mark of 9 Alligators, and that they hit upon the 


4 Mongooses by. accident (when the goods were opened : 


at the Customs). . 

It is claimed in the plaint that the defendants’ mark 
was not merely calculated to deceiye, but was 

deliberately adopted with the fraudulent intent of 
passing off the defendants’ goods as the plaintifis’.. 


The plaintiffs valued their: loss . at Rs. 2,000, but - 
alternatively claimed an account, They also prayed for. - 


the usual injunction, and an. order for delivery up to 
them of the goods" with this mark in the defendants’ 


possession. ° 
Thé written stalement of the defendants was of the 
most evasive character. _ 


Bre 
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{His Lordship set out the main paragraphs of the | 


KHARWAR written statement the substance of which appears: in 
Monat the judgment at page 24 of this report.] 


MosELY, J. 


; others, as: follows : 


It is to be noted that the defendants nowhere in. 
terms denied the plaintifis’ exclusive right of user of the | 
mark of 9 Snakes or “ Mwe Ko Gaung.” They merely - 
claimed that the use of a mark consisting-of 9 animals 
or 9 reptiles i in a circle was common to the trade, and . 
that has all along been admitted by the plaintiffs, One 


“of the other trade-marks admittedly used in the market 


is that of nine Tortoises, and there are several marks of: 
animals; 

What the plaintiffs elainied: ‘of course, was the”. 
exclusive use of the mark of 9 Serpents and of the 
designation “ Mwe Ko Gaung.”. 

- On these. pleadings issues were. -- framed; amongst 





(4) “Has the’ plaintif firm a right of eadusive user r of the trade- , 


cee of- 9 serpents, which i is‘marked:as. Exhibit A?. 


~.{2)- Is: the.. trade-mark. of. the defendant ‘company, which- is 


aaa Exhibit B 2 colour able imitation of the trade-mark A ? 


(4) Has the plaintiff firm lost. its right of action by reason of 
delay seve acquiescence ? 


In the course of the case hat nthe fc fourth: witness for 
the plaintiff, appraiser Mr. Stuart, was being examined, 
the defendants produced Exhibit 6 on 27-4-37. This 


_ was not produced at. the, first hearing of the case, but 


only in cross-examination of this witness. 
Exhibit 6. is grey sheeting made by the Kanega 
Fuchi Spinning & Weaving Co, of Japan, and bears the 


- firm’s nate, and the words “ Mede in Japan.” It 


consists of a circular representation of $ dragons 
coiled,—mouths open, no tongues showing, lonz tails, 
and 2 hind légs and one fore- leg. This, of COLE is a 
manufacturer’ S mark, 
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The plaintiffs’ 9 Snake mark and the deforitlants? 
9, Mongooses mark are imported from Bombay, and 
bear the importer’s mark on them. . 

The plaintiffs’ mark, Exhibit A, consists of 9 snakes, 
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with forked tongues, coiled in a manner very similar to Moszty, J. 


_ the 9 dragons, with markings resembling those, on the 
dragons, It bears the words “ B. M. Kharwar, Bale 
Importer for Burma—Made in- India.” 


.. The defendants’ . mark, Exhibit B, eae of. 


9 hybrid animals described. by Professor Meggitt, 
Professor of Biology. (P.W. 2), as having a weasel 
body and a mongoose ‘tail: (The weasel belongs to 


the bear tribe; the mongoose to. the cat tribe.) In’ 


the: centre of the design’ are the words & Mweba Ko 
Sei Tazeik * the * Ko! ” not aise written it in words, 


cin andi es 


Both’ eae ‘qaddnena aC  édnsiderable deviount: oe 


evidence. The plaintiff cited: himself and one of his 


“assistants and a considerable: ‘number of dealers from | 


up-country, who gave. evidence not merely that the 
defendants’ mark wag calculated to deceive, but that 
they themselves had. actually succeeded in passing off 
thé defendants’ mark as the plaintiffs’. 

The defendants’ cloth is lighter weight, 12 Ibs. to the 
piece, as against 134, costing something over Rs. 6 per 
piece as against the plaintiffs’ Rs. 7-8-0 or Rs. 7-12-0, 
and these dealers said that they are able to pass off the 


defendants’ commodity, or brand, as the plaintiffs’, and 


sell it for the same price (Re. 1-1-0 for 5 yards), OEY 
making.» faith larger profit. 


No uestion was put on Exhibit 6, the Dragon bead ; 


_ to theséBurmese witnesses, but the only Indian dealer 
"called by the plaintiff, Pillai (P. W. 6), was asked whether 
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he would call the Dragon brand by the name of Serpent 
brand. His answer, I may say, was unintelligible, but 


‘he would seem to have meant to say that the dragons 


could not be called serpents because they had legs. 
When it was. seen that the. defendants were 
endéavouring to make capital out of Exhibit 6, the 
plaintiff, Dulab‘ Ram (P.W. 12), took iti upon himself to 
give evidence about Exhibit 6 in examiination-in-chief, 


it appears that this Japanese mill had been exporting the 
‘6 Dragon brand grey sheeting and another Japanese 


firm ‘had. been: exporting sheeting with a mark of 
2 donkeys for a good many years into Burma, and thak 


‘these were anal the sole exporters of grey sheeting 
to Burma from Japan. 


The. Kaniega Fuchi firm started. exporting its manu- 


facture to Burma about 1918. The plaintiff firm started 





business in grey. sheeting in 1926, cand then, imported. 
the ‘9: Dragon-mark, Exhibit 6. 
Dulab..Ram: says that at that: time. this tradé- mark, 


Exhibit 6, belonged to the Japanese --manufacturer, 


Other firms in Rangoon imported the ‘same mark. 

It is admitted by both sides that about 1928 
the Japanese firm ceased exporting grey sheetings to 
Burma, or else the Rangoon firm¥'ceased importing it, 

Then the plaintiff frm in November 1928 got. 
another Japanese mill to make for it grey sheetings with, 
not the 9 Dragons, but the 9 Serpents mark, That 


mark, Exhibit 2-W, is identical with the plaintiffs’. 
present markings. The sheeting bears the same words 
as Exhibit A—“B. M. Kharwar, Sole Importer for 


Burma : but it bears the words “ Madein Japan "not 
“ Tndia.” 

The plaintiff admitted that ie used the & Serpents 
mark because the 9 Dragons mark was popular, and 
because the 9 Serpents mark lookéd “ mote like "’ the 


9 Dragons mark.: He said that he would not have uséd 
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the 9 Seepenis oe if the 9 Dragons mark goods had 
still been coming from Japan. 

In April 1930 India put ona profibitive tariff on 
Japanese grey sheetings amounting to about 38 per cent 
ad valorem, which stopped the importation of such 
commodities for good. This anty. 3 was pactiayy raised 
again later. 

_ The plaintiff is admittedly by far the Bees importer 
of grey. sheeting, and his sales of this brand are said to 
amount to over 40 per cent of the sales of grey sheeting 


in Burma. . Ex. C shows that he imported nearly a lakh. 


and a half’s worth of Exhibit 2-W from Japan in 1929 
and 1930. :When the duty was imposed the plaintiff 
got his brand in its present form, Exhibit A, manufac- 
tured in Bombay: < 

.. From March 1930 up to June 1936, the plaintiff sold 
_ over 7 lakhs of 3 rupees worth of Exhibit 2-W and Exhibit 


“A. Against this it appears from. ‘Exhibit 25, that the 


defendant ‘has imported about -Rs:~90;000 ‘worth of 
his -9-Mongoosés. brand from. 1932 to: 1936, his. sales 
Hesng néarly uniform from the first year to the last. 

The plaintiff. had, it would appear from the corres- 
pondence filed, elaine been on the qui vive to prevent 
infringements of his mark. He says, and I think there 
is no possible reason to doubt him, that the only 
‘infringement of which he knew was the defendants’ 
9 Alligators brand. There is-evidence that he stopped 
Karim Bros, from importing the 9 Alligators brand from 
Bombay when they gave a written undertaking, Exhibit 
X, in May. 1933, not to do so in future. 

The -plaintiff. filed a suit in 1933 (Civil Regular 
Suit No. 61) agdinst another firm: in Rangoon, 
M. A: Mc Mofiwalla, who were importing the 9 Alligators 
brand, 4nd obtained ‘an injunction by. consent against 
them. The plaintiff also .says that he got a verbal 
undertaking from the defendant.firm after issuing the 
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notice (filed) to them not to import.the 9 Alligators 
brand. Although the defendants make out that they: 
took no heed of the plaintiffs’ notice, it is obvious from 


' their stopping the importation of the 9 Alligators brand 


in the years 1933 and 1934 (Exhibit 26), that the 
plaintiffs did successfully take action against them. * In 
the notices which the plaintiffs issued and in’ that suit, 
Civil Regular Suit No. 61 of 1933, the plaintiff claimed 
to have been importing the 9 Snakes brand from 1926, - 
Really they were importing the 9 Dragons brand until 
1928, and the 9 Snakes brand thereafter. _ 

' It would seem that the plaintiffs were ‘trying to tack: 


‘on, ‘as it were, his importation of the 9 Dragons brand — 


on to his importation of the 9 Snakes brand, and the © 


defendants have. now endeavoured 4o: make capital out — 
_of this, and to attempt ° ‘to show’ that, the winnee, 


identified the-2 brands.- 


‘The. defendants’ . nets ‘oiuelatad of ‘that of Bisa fc 


Hail Karim, their manager (D.W. 1), and’ of '7°Maiman ~ 
wholesale or retail. traders in, sheetings.. ‘The. case-as._- 


“< disclosed in the” written” Statement obviously” was ‘that . 
the defendants admitted that the plaintiffs’ grey sheet. . 


ings had acquired a reputation as the 9 Serpents brand, 
but they denied, in the most evasive manner possible, 
that plaintiffs had a right of exclusive user of such a 
mark, and they. made out that their mark was not 


-an imitation of the plaintifis’. mark, that they had a 


right to use it, and that it had also acquired ae 
reputation of its.own. 

The defence disclosed in evidence, however, was on 
a different line altogether. It was directed to. show that, 
the plaintiffs imported the 9 Snakes brand in 1929 while 
the 9 Dragons was still being imported from Tapan or, 


at all events, was still in the Rangoon market for sale, 


and that, therefore, the plaintiffs could never have 
acquired an independent reputation for their 9 Serpents. 
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mark.. They tried -also to show, I think, that the 
9 Serpents mark was a fraudulent imitation of the 
9 Dragons mark, and that therefore the plaintiffs could 
not be entitled to relief. 

- The: law governing the issue of injunctions in cases 
of this nature is contained-in sections 54 and 56 of the 
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Specific Relief Act. Illustration W to section 54 is as 


follows : 


“A ‘improperly uses the trade-mark of Exhibit B, B may 
obtain an injunction to restrain the user, pioviced that B' s use 


a the ee amaties is Bone. ” 


The eParh « meee use’ would: appear to relate’ to 


-what is. called in English law “ false representation.” 


“Section -56 (j). lays down. that an injunction cannot 


be granted when the conduct of the applicant has been. 


such as to disentitle him to the. assistance of the Court. 


The illustrations (b) aid. (6): #efer to this. Both are on. 
false representation of the character or contents of the : 
--goods sold. . s vo 7 

~The. Actendant= L: may - coer did not succeed. dn 
*ihbiging: ‘that any of the goods of the Dragon | “mark 





were imported after the end. of 1928 or: were in the . 


market much longer. 


~The learned Judge of the.trial Court dismissed the 
plaintiffs’ suit. He said that the plaintiffs had openly 
copied the 9 Dragons design while grey sheetings were 


' still coming from Japan, and that the Kanega Fuchi Co. 


had been deliberately defrauded. He believed the 
evidence that the original mark of the Kanega Fuchi 
Co. was known inthe Rangoon market as the 9 Snakes 
mark. He said that the ptaintifis had even claimed 
the Dragons mark as their own. 

he case of M’ Andrew v. Bassett (1¥ was tolied on 
to show that in a passing-off action’ the plaintiffs must 





(1).46 E.R. (Ch.) 965, 967. © 


26 


1938 
KHARWAR 
Ue 
MOoTIWALA, 

Lp. 


‘MOoseEy, J. 


mark -went-to the very root of ‘their “right of action, and, 
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establish affirmatively that the mark in question has. 
been applied by them properly, that is to say, that they 
have not copied any other person's mark, and that thé 
mark does not involve any false representation. 

In reply to the argument on behalf of the plaintiffs. 
that ‘all evidence as regards the plaintiffs’ acquisition of 
their 9 Snakes mark was inadmissible as the question . 
had not been raised in the written statement, and. 
because the. written statement admitted the user and. 
reputation acquired by the 9 Snakes mark prior to the 
introduction by the defendants “of their 9 Mongooses: 
mark, the Judge said that the plaintiffs’ right of exclusive: 
user of this trade-mark was specifically denied in para- - 
graphs 2 and 11.0f the written statement, and that the: 
question of the plaintiffs’ mode of acquisition of the: 







therefore,’ Would have to-be-« or 
not raised-by the defendants. . 

As. regards the question. of imitation, the. ‘fearned 
Judge~said: that-he would: have:-no- difficulty. whatever - 
in laying down that. the defendants’ design was a. 
colourable imitation of the plaintiffs’. : 

It was pointed out that the defence that the general 
design of 9 animals or reptiles, etc., arranged in a 
citcular form had become common to the trade was:: 
irrelevant, as the distinctive part of each design was the. 
particular animal, reptile, etc., used. 

Plaintiffs’ mark, Exhibit: A, it was said, had been on: 
the market several years before the defendants’ mark,. 
Exhibit B. (The plaintiffs’. mark was on the market in 


1929, the defendants’ in 1932.) 


. ite ‘tye plaintiffs’ mark, Exhibit A” (it was said,) “ the snaked. 


-are shown in an unnatural, but nevertheless conventional, posture. 


In the defendants’ design, exhibit B, the mongooses are drawn in, 
an aititude which is neither natural nor conventional, but altogether 


_ extracrdinary, and it is clear that they have been made to 
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look as much like snakes or dragons as possible: : Moreover, the 
printing of the words ‘mweba ko gaung’in the centre of the 
design shows an intention to imitate the name by which the 
_ plaintiffs’ mark is known. The mongoose is an uncommon animal 
in Burma, and its Burmesé name ‘mweba’ is not generally ‘known 
,among the lower classes ; the liability to. confusion with the very 
common word ‘swe’, which means a snake, is obvious. As 
regards the quality of: the cloth, it is sufficient to remark that the 
matter does not have to be judged from the standpoint of a 
purchaser who is able to examine. both classes of goods side by 
side, I have no doubt that the defendants did introduce this mark 
with the deliberate intention of gétting a footing in this lucrative 
trade at the expense of the plaintiffs, and that their. mark is a 
colourable imitation of the plaintiffs’ 9 snake mark’ ” 

But ‘the learned Judge went on to say that several 


other of. the circular 9 animal designs produced by: 
the defendants resernbled one another and’ Exhibits A_ 
and B in the. same way, and. some of them were on 


the market: -even before: Exhibit A. He’ said that they 


were all; in. fact, Golourable : itnitations. Of the: Le alia ‘ 


Company's design » Exhibit 6° 





* The’ plainititis, it’ was: ‘said; oekd doe aoe on thie ; 


abandonment of the mark by the Japanése ‘Company. 
and on their being the first firm to reintroduce thé 
mark,— (it should have been said a somewhat similar 
inark of their own),—after’ such abandonment. 

It was held that the plaintiffs had deliberately: 
infringed the Japanese mark while it was still being 
_used by the Japanese Company, and that there was 
no evidence whatever of an intentional abandonment of 
the mark of the latter company. In this connection 
the Judge relied on the circular, Exhibit 19, which 
purports to have *been issued ay the Japanese Company 
on the 7th June 1933. 


The learned Judge went on to hold that even if the 
-Japahése Company had abandoned the mark that had 
becoine publici juris, and that the plaintiffs could not 
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acquire a right to the exclusive’ use of it, quoting: In re 
Hyde & Co.’s Trade-mark (1) and the? National Starch 
Manufacturing Company and the Glen Cove Manu-. 
facturing Co. v. Munn's Patent Maizena &-Starch Co, 
and others (2), The design, he said, “has ceased tobe 
distinctive of the -goods-of any. “particular person, and 


has become a design common to the trade in grey 


Sheeting.” Ford v. Foster (3). 


As regards the -further;-defence of. delay andjor 
acquiescence, the Judge held that this. defence was 


not open to the... defendants. “He: said that proof: of . 
> constructive knowledge would-be sufficient to discharge 


the burden which lay.on the defendants, and that there : 
was good reascn.to believe that the: plaintiffs must: have 
known of the sale by. the defendants. of .grey sheeting 


bearing the 9: Mongooses mark several. -yearsbefore,~ It — 
~ had ‘been openly ‘sold:in: Burma since 
shown by the evidence: of the dealers. called’ by ‘the es 
~ plaintiff himself, and 1 the--most=~ 
- ordinary. diligence the.-plaintiff could: have obtained ~- 





4932 as was: 


th the exercise: oft 





knowledge of .the import and sale of these goods as’ 
long ago as 1932. -It- was held that this. defence was 
not open to the defendants because their use of the 
9 Mongooses mark began in fraud. The leatned Judge: 


. remarked that the defendants admitted thatthe plaintiffs 


were doing an extensive business in the 9 Snakes mark 
before they adopted: their mark, which was a colourable 
imitation of the plaintiffs’ mark, with the deliberate 
intention of attracting to themselves ‘part. of the 
plaintiffs’ trade. O..K. Mohideen Bawa v. Rigaud 
Perfume Manufacturers (4) was cited to show that 


. only a defendant who has acted-in ignoraiite of the 


rights or supposed rights of the plaintiff can set up the 
defence of-acquiescence.. 


(1) (1878) 7 Ch.D 724. (3) (1872) 7 Ch. App 611,028, 
(2) 11. R.P:C. 281,292. . ° + ~~, (4) (1932) LLR. 10 Ran, 133, 
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The main grounds of appeal are : 


‘(1) That the plaintiffs had succeeded in establishing ga right of 
exclusive user of the design Exhibit.A. as 

(2) That in spite of the plaintiffs’ objections the Judge failed to 
“disallow evidence relating to the rights of the Japanese manu- 
facturer. who was not a party to the suit and. abcut whom -no 
wreference was made in the written statement. 

(3) That the circular, Exhibit 19, had not been proved. 4 

(4) That the finding ‘that the plaintiffs had been guilty of 
fraud was wholly anjustified as no plea of fraud was raised in the 
written statement, and that the plaintiffs were taken by surprise by 
the defendants’ line of attack. 

(S) That the J udge confused the ety of user. of the 9 Ser pents 
mark. with the. ‘question of the user of the design, ot 9 animals 
arranged i in a circle, . 


- (6 ‘That in the written statemént ‘the. defencants admittéd the 
user and: eputation of the plaintiffs’ 9 Serpents: rade- mark ; that 


their defence was really that the design. of 9: was commion 
to . the: trade: ; 3 that their own design. wa 










In: my opinion all these grounds of’ appeal % are -e fully 
justified. It.is.not necessary to refer in-much detail to. 


the: evidence; I would entirély adopt the learned 
Judge’s reniaiks as to the features of the 2 trade-marks 
Exhibit A and Exhibit B. Itis perfectly clear; in my 
opinion, that the highly artificial mongoose design. was 


a colourable imitation. of the snake design. Beyond’ 
this it is abundantly apparent ‘that. the defendants’ 


motive in taking the design of a mongoose was to 


confuse ‘its Burmese equivalent “mweba” with the 
plaintiffs’ snake, or “mwe.” The mongoose is’ an. 


uncommon, animal in Burma,. and hardly known, if, at 
all; in: Lower Burma, though the fame occurs in 
Burmese “ zats” and fairy tales. There is evidence of 
the plaintiffs’ Burmese dealers that some of them do 


_ not even know what a.mongoose is like. On this . 


milar to - the. 
: - plaintifis? and. that Ene Pisintite bad: ecg? aes delay and 
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question of imitation of names see Siacmieey 5 & Sows v, 
Feltham & Co, (1). It was held there that the word 
“ deniotic ’ was an imitation of the word ‘‘ demon,’” 

_ The Maiman witnesses called for the defence tried ¢ 
to make out that the Japanese dragon could have been 
called snake (“mwe’’) in Burmese. . That, of course, 


‘was to support their case and show that the serpent 
design was’ an imitation of “the dragon, but it is * 


inconceivable that a Burman, -who is used to the 


- Burmese word for .dragon—“ naga.’ %—and who sees. 


dragons in every village: ‘monastery,. could make such a 


mistake, nor was any question put ‘on’ this by- the ay 
= defendants to the plaintiffs’ Burmese. witnesses, 


~ [Discussing the evidence his Lordship found that 


2 the plaintiffs had acquired the right fo.use Exhibit A 
--mark, that the defendants’ u 
“mark. was . _surteptitious, and: th 
_ mongooses | brand: was likewise. surreptitious, and: that.- 
_ thé. goods: bearing the Dragon 3 
manufacturers ‘ceased to be: ‘imported: ir in. Burma after. 
the middle of 1928.) ee aoe 






se of the” hine’ alligators at 





tk of. the Japanese. 


: It is very: tottiiul, in| “my ‘opinion, ere this. | 
Exhibit 6 mark was imported in any quantity after the 


. middle of 1928, and I do not think it has been proved. 
that the plaintiff copied the 9 Drdgotis design by their 
Exhibit 2-W 9 Snakes design while the 9 Dragons 

design was still being imported into Rangoon. This 
“would have been. dangerous, and the Kanega Fuchi - 
firm-would presumably have been informed about it by’ 
a Japanese firm at’ Rangoon, which | imported the 
9 Dragon mark, the Japan. Cotton & Trading Co,, and 


have taken action, had not the Japancse Co.; ‘abandoned 
the mark. ° 


(1) 6 R.P.C. 531, 


hé. use of ‘the: nine. 
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As regards Exhibit 19, the contents and origin of 


this exhibit were admittedly not proved, and I fail 
*1o'see, therefore, how it could have been used in 
evidence at all. What the defendants say about it,— 
that one witness received it from his Kobe. office and 
_ issued it to another witness,—must be disregarded. 


This brings me to one of:.the. most important 


featiires of this case. In iy Opiriion Exhibit 6, on’ 


which the defence was mainly founded, and Exhibit 19, 
were inadmissible in. evidence. They are not in tie 
defendants’ affidavit of documents. The only thing 


remotely resembling Exhibit 6 is item 11 in the. 


defendants’ affidavit. of ‘docurnents ‘which is: ‘ Sale 


. notes for goods of 9 Dragons purchased by. the’ 


_ defendants’ firm from Japan ” , and that could have given 


ho indication to the plaintiffs of the line of defence set 


out... It might have referred, and should have referred, 









affidavit, nor disclosed i in: the’ written statement, but 
they were not eyen produced .at the first hearing. 


Exhibit 19 was only produced on the 30th. April 1937. 


in cross-examination. 


Order 13 of the ‘Cade of Civil ei site re 
-Says that parties shall: produce at the first hearing ‘of the 

" suit all the documentary evidence in their possession or 
pewer, on which they: intend to rely,. and tule 2. says 


that no documentary evidence, which’has not been so’ 
produced shall be received at any "subsequent stage of. 
_ the proceedings” unless good cause is shown to the: 


satisfaction of the Court for the non-production thereof; 
and ‘the Court receiving any such evidence shall récord 
the F feasons for so- doing. 


-to'the defence raised in the written statement that the. 
~ Mark of 9 animals was publici juris. The same remark: 
Yapplies’ to Exhibit--19. Not. “only were - - these... 2. 
~documents, Exhibit 6° and.Exhibit: 19, ‘not. in. the. 


On 
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No such reasons were recorded. The evidence was - 
admitted.in spite of the plaintiffs’ objection. In my 
opinion this evidence should be i in this case 


as: inadmissible. . 


The Appellate Court is entitled to interfere in such 
a case where the Trial Court has acted without 
discretion, Hari Ram v. Fori Ram (1). oe 


_ Such a rule is even’:more incumbent on the’ Trial 


_ Court where the documents produced are sought to be . 

used to establish a charge of fraud against the plaintiff, 
and afraud not. even adumbrated in- the ution 

_ Statement. "ey "ye 4 , 


In this connection Mr. Clark for the appellants cltds 
the following cases : 


Sheikh Imdad Ali & other sand Mussunat Kostby 


_ Begum (2):.. 4 ‘Fraud ‘is not. to bee asSEeS, ee 


_ conjecture however. probable.” 


Satish Chandra Chatterjee ve oe Salish Kanihdt | 


- Roy & others (3)... -Fraud:must be proved by. establistied 
~ facts or inferences. legitimately‘drawn. => a) 


Mahomed Mira Ravuthar & others. v. Saal 
Vijaya Raghunadha Gopalar (4), where it was held. by 
their Lordships of the Privy Council that the ground on 
which the High Court had proceeded had not been 
established. by evidence on an issue between the parties, 
and that, therefore, the High Court’s: order coal not 


_ be sustained. 


It is undeniable, of course, ‘that the ts ial Court coiled 
not base its decision on an allegation of fraud never Set 
‘up by the defendants in their written statement, nor in 
issue, and based on documents put for the first time in 


(1) (1928) LLR. 7 Pat, 589. - 3) 45 MLJ. 363,309 (Pc), 
. (2) 3 Moo, LA. 1, — (4) (1899) 1.L.R. 23 Mad, 7.0 0 
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" cross-examination to- the plaintiffs’ witnesses, Claudius 
Ash Sons & Co., Lid, v. Invicta Manufacturing Co., 
Lid. (1).- 

‘But the learned Judge relied on Wandicw v. 
Bassett for the proposition that the plaintiff had, in a 
pnassing-off case, to establish affirmatively.that his mark 
_ Was not a copy of any other person’s mark. 

The passage cited (page 967 ibid) is this : 


“ Phe essential ingredients'‘for-constituting an infringement of 
that right (the right to a bendescarky peotably would be no other 
_ than these :. 

(1) that the mark has eert spnlied i the plaintiffs onopetiy 


Ge, to say), that they’ have not copied: any other - 
person’s mark, and that the mark dges not involve 


* any false-representation ; Ka 
(2) that the article so marked is acteally. a vendible article 
. 2.4m the market ; andy: 
By" “that the dctendant 5 






1 market other articles of a. similar description ; 





a a all ‘these’ ingredients, all these’ ‘Fequisites; are to be found ‘in ‘the 


case before. me.” 


Tam “anabile to find any Tater case, sd no case has 


' been cited, where the first of these requisites has been - 


quoted with approval. | 


In what follows of the fuidement there was no farth er - 


reference at all to the first ingrediéat said to be 
essential to constitute an infringement, rior in that case’ 
was there any question. whatever of the copying of a 
mark. . The-learned Lord Chancellor appears to have 
been merely animadverting i in general on what were the 


relevant matters to decide:in a.trade-mark case. .What - 


‘was meant was, clearly, that the plaintiff must prove, if 
challenged, ‘and if proof is tendered to the contrary, .that 
he has: not copied | his trade-mark, and a by copying Fis 


+ (1) 29 R.P.C, ‘465. 


ae that to be so, have - 
“imitated the mark. for ‘the ‘purpose of passing. inSthe 
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_ public. “At all events, if the plaintiff has 
“the Japanese ‘Company ; abandoned: the. ‘trade: mark then 
it does “not - appear. to -me thatthe. 
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meant, not merely copying a design, but copying a marl: 
which is the property of somebody else in the same trade; 
for amark may be exclusive property in one trade and 
yet common or the exclusive property of another in 
other trades, Clearly this judgment does not vouch for 
the proposition that in all cases the plaintiff must 
affirmatively establish that he has not. copied his trade- 
mark ;-all that he ordinarily does or is required to do is 
to say that he has adopted a certain trade-mark and has 
acquired the sole right to use it. It-is only when _ 
‘challenged that he has to Mah that he has bey 
copied. it. 2 

It may 2 aso be, ds is spaced for the’ ‘appellant, that if. 





_ such a plea had been raised the defendants would have 


had to show that the plaintiffs’ user. was: deceiving the 
shown :that 









appropriating. it.to himself successfully: for sone ae 


_and. obtaining. a reputation-quite. independent of the — 
Japanese Company for. his. own goods. with this mark,.... 


not as a manufacturer’s mark, but as an importer's.mark, 
is disentitled. by his conduct ‘from. obtaining. the P 
assistance of the Court: _ i 
_ It is clear to me -that the japanawe Company did 
abandon. their, use of this mark ag a READE 
mark inthe Birma market. a 
The cases cited by the Trial Court for holding that 
the result of this abandonment -is that the mark has 
become publici juris, clearly do not support a ach 
proposition. 
These are 3 cases aha it was held that. 3 
designations of “ Eureka,” “ Maizema” and “ Bank of 
England” had ceased through disuse or by length and > 
multiplicity of infringements to become the exclusive 
design of apes and had become common to sae trade. 
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‘But there was no question in the present case of the 


-distinctive feature of the plaintiffs’ design having Kuarwar 


1938 


anh 


E : rae %, 
become common to the trade. What is commontothe Moriwara; 


trade is the general design of 9 animals, letters, etc., ‘as 


‘Lrp. 


‘the. plaintiff has admitted throughout. I may add. Mosrex, } 


‘that no particular length of time is necessary for 
-abandonment, vide, J agarnath. y. Cresswell (1). 
In Daniel & Arter — v. _ Wirttehouse & Britton (2), 


it was said 


“it seems to me that if a trade diovs out of the use of a party, 


2 . and while that state: -of. things prevails another gains 

tue reputation in the trade. for’ ‘goods made under the particular 
‘name, and his naine is associated «vith the mark and the mark 
associated with his name, so that’all who degl in the goods 


-- consider that when they see the mark they see goods made by the © 





Plaintiff, then the original. posit 


1 of the competitor using the 
Pe “same mark has practically di 






ai That was a case: “a Wonca. user, but. the. same 
me sréitirks would apply in. the present case. __ 


“It-is said. by. the- ‘défendants-respondent tigen that : 


ie ‘of actual deception’ of ‘thé customer (not merely 


“of the’ dealer) was necessary for two reasons, firstly that. . 


there was no intent to deceive proved, quoting Lever 


Bros. v. Bedingfield (3) and, secondly, because the’ 
_ defendants’ mark had been in the mar ket for a ‘long’ 


time, quoting Rodgers v. Rodgers (4). 


I have held that the intent to deceive was. obvious, | 


Rodgers v. Rodgers was a case where the defendants 
-had been manufacturing cutlery with the well-known 
‘Rodgers’ name on it for a great many years, some 40 or 
50 years, and had described their-place of business as 


‘Norfolk Works, the plaintiffs’ place of business. being 


c 


in Norfotk Street. No doubt i in that case cate of: actual 


deception was necessary. 


Gy (1913) LLR. 40 Cal. 814. adie ~ B) 16 RPC. 3. 
(15 BPC. ST (4) 31-L.T. 285, 289. 
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. The present case. depends on entirely differ ent facts. 


‘Where it is obvious that there was an intent to. cleceive 


and that the goods were, on the face of it, calculated to 
decéive, no proof of actual deception is. necessary. . 

As regards acquiescence, I would agree with the | 
Trial Court that the defendants are not, entitled to set. 
up such.adefence.. No doubt had they been so.entitled, 
and had they proved thatthe plaintiffs stood by knowingly 
and let them build up an-important trade until it had. 


- become necessary to crush it, then the plaintiffs would 
_ have been estopped by their acquiescence. But in the: 


present case there is no reason whatever, j in-my opinion, 
to believe that the plaintiffs knew of: “the, “defendants” 
trade in the nine mongoose mark at all, There: could 
therefore be no ‘acquiescence, Weldon v. Dicks (1)y:- 

- Acquiescence is one aspect of delay. - Delay: sail: in 
itself, quite apart. from acquiescence, be.a_ bar to a suit, i> 
but only: if such delay has :caused .a. change in. the 
nature of the subject matter. of: the action,.or ‘brought. 
about’.a state “of things where: justice” cannot. be 


Phosphate Co. and others (2). Such is not the case here. 
- To sum up, it appears to me’ that the plaintiffs ‘have 


| established their exclusive right to the.use of the Nine 


Serpent mark. I am of. opinion that. the defendants. 
were not entitled on the pleadings and on the issues in 


.this case to raise the plea that the Nine Snake mark 


was. an imitation of the 9 Dragon mark, and that the 
plaintiffs, therefore; could acquire no exclusive user of 
it, Had such adefence been allowed I am of opinion 
that, though the plaintiffs originally imitated the Dragon. © 
mark by their Snake mark, yet this was done when 
the Japanese Company abandoned the Rangoor market, 
and did not disentitle the plaintifis to the right which. 
they claimed. _ 
{iy 4878) 10° Ch. Div. 247. (2) (1878) 3 App. Ca. 1218, 
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I would find that the defendants are barred from 
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yaising the plea of acquiescence, and that if they weré KHARWAR 
not so barred, the plaintiffs had no notice of the Moriwata,. 


‘defendants’ user and were not guilty of any delay in 
bringing their suit. 
The judgment and decree of the- Trial Court will 


~ have to. be set aside with costs, and there will bea 


- decree that the plaintiffs-appéllant are entitled to the 
"injunction prayed for to deliver up for the purpose of 
erasure, to an account of damages suffered for.3 years, 
starting from 3 years before the institution of the suit, 
-:and for costs: The scale and amount of costs eereet 
. an the Trial Court will stand. - 
_ . As for costs in the Appellate Court, igs these at 
15 gold mohurs the first two days of hearing, and 10 
gold mohurs each’ succeeding day in this Court. I see 
. no reason to certify for two: counsel, 


ee -BAGULEY, {3 agree with niy Jearned brother and 
have little that I can usefully ‘add. It seems to me that. 


.. the réspondént is bound ‘to lose ‘On account of the fact | 


that:‘he was obviously imitating: the appellant’s trade 


‘mark, while the appellant had the right to use it as an” 


amporter’s mark.. I have little doubt that he started by 
‘getting the name “ Mweba.”’ (mongoose) as being the 
mearest he could get to ‘‘mwe” (snake). He decided 


on a mongoose, because the names sounded similar in 


_ Burmese. He did not however draw a mongoose ; he - 
‘drew a hybrid, which according to Professor Meggitt 


is. more of a weasel than a mongoose, the only feature. 


_ «fa mongoose being that it has a mongoose’s: tail 
‘attached. “Having secured this hybrid, he then put it 
anto a position that the animal.could not possibly 
chave attained without the aid of a dose of strychnine. 
Quite clearly, he was getting the name as near the 
mame ‘of the plaintiff's mark as he could, and the figure 
as near as the figure in the plaintiff's mark as he could. 


Lip. 
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. 1938. - J also emphasize the point that when fraud has. not 
_-Knarwar been pleaded and no issue has been framed upon it, it 
Monwaia, iS impossible, if fraud is raised for the first time after. 
_ Lt. some.of the plaintiff's witnesses have been examined, to 
Bacotey, J. compel the-plaintiff to lose his case on the ground that. 


_ his action has been fraudulent, 
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APPELLATE CIVIL. 


Before Mr, Justice Mosely, — 


MAUNG BA 
MAUNG THA KYU AND ANOTHER.* 


 Usujructuary mortgage—Loan less: than one hundred rupces-~Morigage by 
souregistered instrument and delivery of possession—Suit for redemption—- 
_ Proof of terms of mortgage-—Evidence Act, s, 91—Transfer ¢ si Act, 
“ss. 4, 59, 53A—Registration Act, SS. 17, 49. 
Roe A mortgagor who seeks to redeem an ‘usufructuary mortgage for a loan of 
» fess than one hundred rupees must’ prove the terms of the contract: ’ If the 
; terms are embodied in a document, in view of s. 91. of thegEvidence Act; they 
"ean only be proved: bythe document itself, though here is delivery .of 
_ Possession of the property, If-such document has” not been registered: it is 
““Gnadmissible i in evidence under s. 49 of the Breen ag: to prove the 


transaction. 
4 of the Transfer of Property Act lays down that s. "59 of: the Act: 













* of the Transfer of Property Act to be registered shall be received ‘as : 





-of.any transaction affecting such ‘property. unless it has been ‘registered, pet eee 


Dawaly. Dkarma,iL.R. 41 Bom. 550 ; Maung Po Din Y. Maung Po Nea, 
(1921) 4 U.R.R. 80; Sheikh Fuman ¥.- ‘Mokanimad; 21 C.W.N, M49; : Soha 
Lalv. Mohan Lal, 1.L.R:.50 Atl. 586, distinguished. Pe oe 

The proviso to s. 49-of ‘the Registration Act -does not entitle the ‘plaintiff- 

: mortgagor. to use the document in- evidence, for the right conferred by s. 53A of 


the Transfer of Property Act i isa i al sat available to a defendant to protect’ 


his possession. . 
In re Jambad Coal Syndicate Lid., ht R 62 Cal. 294, cada to, 


K. C. Sanyal for the appellants 
| Kyaw Din for the respondents. i | tee 


Mossty, J The parents of the plaintitt-respodidents 
‘Maung aha Kyu. and Maung Tha Hitu sued for 
isu of an usinfructuary mortgage of certain. lands 


aah Civil*sécond Appeal No. 340 of 1937 from the judgment of tie Astiatant 
District Court of Thayetmyo-in Civil Appeal.No; 45T of 1937.: vee ou MiG 


téad_as supplemental- to the Registration Act. S. 49 of the Registration’ Act. 


“provides that 10 document required bys. 17 of that Act or by ariy provision 
idence. 


3¢ 
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made in 1900 for the sum of Rs. 95 to the first 
defendant, U Khan Sit, by unregistered deed - Exhibit 
B accompanied by delivery of possession. It would 
appear from the~ evidence’ that the land has been 
assessed in U Khan Sit’s name from about 14 years 
ago. Recently U Khan Sit’s interest in the land was 
sold in execution of a decree in favour of the second 
defendant Chettyar firm and purchased by the’ third 
defendant appellant Maung. Ba. The plaintiffs 


obtained a decree in the trial ‘Court which was upheld 


admissible evidence of the fernis. of thé: 
- question, for of course the: plaintifis coul 


on appeal by the learned Additional District Judge: 
- The question for decision is whether there was- any 
transaction in. 






in their-suit on proof of the terms of the~ tract: and 


_in particular of the amount for which they were entitled 


to: redeem: a 
_ Seetion’59 of the . Transtér of Property: Act énacte 








eS that where" the principal money secured is less than one 
~hundred ‘rupees, a mortgage may: be effected either. bya- 
“registered instrument or (except in the case of 3 a simaple 


andr igaus} by delivery of the property. thd 







' Section 4 lays down that ‘sectiqn’ 59 shall ‘Be read” 
as supplemental to (that is to say’ added to) the distra- 
tion Act. ~ a 

Section 17 of the Regivteation Act ake repisti i 
compulsory. only in the case of a to sci amount 


_of Rs. 100 and upwards. 


Section 49 of the same Act provides that no es ment 


required by section 17 or by any provision of the. 


Transfer of Property Act to be registered shall (c) be 


received as evidence of any transaction affecting such - 
property unless it has been registered. . (Te words 
italicized: were inserted by section 10 of the T:ansfer . 


of Property Supplementary Act, 1929.) The pzoviso to 


the section however enacts that unregistered documents. 


1239]. RANGOON LAW REPORTS. 


affecting’ immovable property and required by the 


Registration Act or the Transfer of Property Act to be . 


segistered may be received as evidence-of a contract in 
a Suit for Specific Performance or as evidence of part 
performance of a contract forthe parposes of section 
-53A of the. Transfer of Property Act. Provided that 
nothing in-the-sectior shall affect the rights of a 
transferee for consideration who has no notice of the 
contract or of the part performance thereof. 

In addition, we have: to consider the effect of 
"section 91 of the Evidence Act, which says that when 
the terms of acontract have been reduced to the form 
of a document, -no evidence shall be given in proof of 


terms of such contract except“ the document itself or. 
secondary evidence of its contents where admissible. 
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. Both the. lower ‘Courts found ‘that the unregistered. ‘ 


document “in: question: was admissible - in evidence. 


‘It is clear, howe T;\ that this: could“‘no- longer’ ‘be held 








to be‘the-case since the amendment of-t the: ‘Registration 





* CHG T9802 eer 


- It was onl ae held that the effect cf section 4 of 


he Transfer of Property Act was merely to add to” the 


Jist of documents of which registration-was compulsory, 
and not to include themin section 17 so as to bring 
- them within-the scope of section 49 : see Sohan Lal v. 

Mohan Lal (1), the judgment of Macleod C.J. in Dawal 
v. Dharma (2)'and Rama v. Gowro (3). These cases 


- at may -be remarked were not cases where the terms 


-of the documents were in’ question, but only where 
the nature. ofthe contract or rate nature of possession 
-was.in dispute, _ 


The case cited by the janes appellate Court—Maung 


Po Dine vs Maung Po: Nyein (4)—was: a casé on all - 


fours with the present’ one,’ and: it was held there that. 


(i) *1o28) LL.R. 50 Ail. 986. - ~ (3) (1920) LL.R. 44 Mad. 55. 
42) (1917) LL.R.41 Bom. 550.‘ . (4) (1921)4.U.B.R,. 80, ; 
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sucha document:.was admissible in: evidence because 
the Registration Act then in force did not require 
registration of it.- That case was decided prior to the. 
amendment of section 49 of the Registration Act in’. 
1929, which came. into force'on April 1st 1939, ; 
Another decision, : is Sheikh Juman and’ others Ve: 
Mohammad. Nobinevaz (1). It was said there 





“Where there is “a are ant and a writing to hee i oral’ 


- evidence of tlie terms of the-grant is excluded. -That would seem 


by the delivery of possession which aceompani¢: 


_ Edition), that the right conferred by: ‘section. 53.(@. 


to be so even when the grant is made not by the document, but. 














“Though the docuntent ‘doés not confer-titl 
evidentiary, it still seems ‘:to be the only admiss 
the nature and terms of the transaction, ee oo 


A. S. Guanaprdigsan Pit Ve F $f 
decided after Ist April ; é : 
lease of .1924.. ‘The: ‘sneidiiént to section 49 of the. 


Registration Act was, not ‘considered there,” though’ as 
_ was said ‘in Kitoda Bakhish.v:.Sheo Din (3) the Aue esti 

- of admissibility. being a matter of procedure. : 
' by the present law. | 







I agree with:the learned ; clin at M ula 
tary on the Transfer of Property Act (see 





right only available to a defendant to protect his. 
possession. That is sufficiently plain from the language 
of the ‘section. See In re Jambad Coal Syndicate, 
Limited (4). But in any case it is evident here that. 
the transferee’ defendant appellant Maung | Ba had no 
notice of the usufructuary mortgager—the land being 
in the. mortgagee’ s name. | 

~ Jt is clear, I consider, since the eal of the 
Registration Act that the térms of the mortgage: now in 





2 i) 21° CW Ni AL498" ‘ @) (1886) LLR. 8 “Atl 403, 
(2) 60 MLJi.203.1:8 ** 2: (4) (1935) 1.L.R. 62 Cal... 294. : 
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suit could. only be . proved by the document even 198 





though there was delivery of possession, and this Mavye Ba” - 


document is inadmissible in evidence under section 49 Mavye Tua. 
‘of the Registration Act. No .evidence whatever, %*° 
therefore, can be given of the terms of the transaction Mose J- 
in suit. , oe es 

' This appeal- will be successful and the decree of the 
appellate Court reversed with costs throughout. 
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_ transportation for life” _within's. 303 of the Pénal Sede, 
pass a setitence of death Upon him. a 2 
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APPELLATE CRIMINAL. 


Before Mr. Justice Mya Bu,:and Mr. Justice Sharpe. 
PO KUN »v. THE RING. 


Sentence of transportation for life—Conditional 1 renvission of remainder of 3 
sentence— Murder by person-after releasc—Sentence of death the only 
sentence—Powers of thé Governor—Distinction—-Penal Code, ss. 55, 303— 
Criminal Procedure Code, s; 401. ; 

- If.a person, who has been: sentenced to. oredatied for life onl whose 
sentence (after he has served'a part of it) has been remitted under s.-401 of the 
Criminal Procedure Code by the Governor upon conditions, comnits murder 
after -his release, he mst be considered.as “being’ wader -sentence of — 
- Court must 










Per Mya Bu, J.—A_ sentence .of transportation f fei. lif ‘sehen a senterice of 


ee person's _ 
natural: life. 


_ Nga Tha Byit v. QucensEmpress, PJ. (LB) 13, feferted to, a 


= Per SHARPE, J. —There-is‘a distinction between. the ‘powe contetied: by 
s.. 55 of the Penal Code, ‘and :those conferred by. 8% 


uae G, Guha for the appellant, — | ae en oe 
” Hombhent (Government Advocate) for thé Ceomny 


Mya Bu, J.—The appellant Nga Po Kun has been 
convicted of the murder of his wife Ma Hla Myaing 


and of: Voluntarily causing grievous hurt to a fellow- 


villager Maung Ba Maung by means of'a da on the 


_ 20th November 1937 at Kyaukka village in. the Ménywa 


District, and has been sentenced to suffer-déath: for the. 
former and to suffer ten years’ rigorous: imprisonment 
for the latter ; the sentences to run concurrently, The. 
only prayer of the appellant in this appeal is that 


* Criminal Appeal No. 403 ‘of 1938 from the eter of the Sessions Judge 
of Sagaing in Sessions Trial No. 8 of 1938, ; 


of: the Criminal... 

: ‘Procedure Code. A person seleased.after serving a sentence. commuted ‘ander! 
-s. 55 of the Penal Code: does nof-come within the purview. of g 303 of the i 
‘Penal: Code as is, the. case “with- a~pereon whose’ sentence”*tias. been... 

conditionally remitted under: ‘8. 401 of the Criminal ‘Procedure Code, eae 
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the sentence of death might be altered to a sentence of 


imprisonment for such term as this Court might doen 


suitable i in the circumstances of the. case, - 


[His Lordship set out the facts of the case and 
on the evidence held that there were no extenuating 
circumstances in the case and confirmed the sentences. 
His Lordship said that the sole object: of the appeal was 
to get the conviction for the-murder altered to one 
of some lesser offence and-to get the Sentence reduced, 
His Lordship continued y 


The degree of provocation, small-as it was, due 
to his suspicion of his wifé’s infidelity is, in: the circum- 
stances of. thé case, quite insufficient to warrant a 

_ reduction of the sentence of death to one of transporta- 
tion for life,-even if this Court has the power to do so. 
- The Court has no such power in the .present case. as 


the case falls: within section 303 of the enal ie 


- which: provides ee: 





cara + Suhasdas panne idee sentence of: 'ieansportation” for” ‘life 
‘cominits murder ae be punished with death.” 


The appellant was convicted of murder adr section 


302, Indian Penal Code, and sentenced ‘to suffer: 


transportation for life on the 12th May 1923 by the 
Court of Session, Shwebo Division, but he was released 
in January 1937 by an .order of the Government 


under section 401 of the Code of Criminal Procedure. 


remitting, subject to conditions‘ therein set out, the 


‘remainder of the’ ‘punishment to which he had been 


sentenced; ~The conditions were. : 







Said Nga Po “Kan will, ‘th the event of his 


and keep the police authorities informed of all future changes of 
his residence ; ; 


the: Andamans, £ report himself periodically to the 
‘Police * Station: Officer in whose circle- he intends to’ reside, 


“1938 
, “Po Kun 
THE Kine, 
Mya Bu, 4 


AG 


_ 1938 


ree 
Po Kun - 


v. 
Tae KING. 


Mya ‘BU, i 


“settlement he must 


‘remittance of the sentence isa: 
the’ commission of. the. ‘two an 
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' (2) that he will not commit any offence against property 
or any offence attended: by violencé-or any offence against the 
public peace or against the State which may be punishable by any 
law in force in British India; — 

(3) that he will not associate with notoriously bad char Pern 
or lead a dissolute life.” as : 


“A sentence of transportation 1: life means a sentence | 


of transportation for thé’ whole of the remaining period 
of the convicted person’s natural life. [Nga Tha Byit v. 


 Queen-Empress (i).] ‘Accordingly, in spite of the fact 


that the appellant is not 





ually i in prison cian a. adice 
. andés 











sentence of transportation for life.” e 







a the’ remaining sae ‘of ‘the sentence: we Sete ‘On "1 a 

‘1923, which is transportation for life. Thus, if for the. 
~ offence. of ‘murder in : the present case the ‘appellant. 
is to be senténced to “transportation - for life; the 
. practical effect will -be-that he’ gets. no” punishment 


at all for the murder. Be’ that-as it may, I Am clearly 
of the opinion that the “mandate of the law contained 
in section 303 of the *Penal»-Code is applicable ate 
must be applied to this case. I do not think’ that 
it will make any difference whatever to this view of the 
applicability of section 303 whether the. remittance 
of the sentence was’ a conditional or.an unconditional 
one. So far as the sentencing Court. was concerned it 
was a sentence ‘of transportation: for the‘ whole of the 
remaining period of the convicted person’s natural life. 


Unless that sentence was judicially set aside I think _ 


it holds good quite irrespective ofan executive order 
of SeAGIEISCEy, conditional or unconditional. At the 
i) PJ. L.B, 13, es : 
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conclusion of the trial before the passing of the sentence 


the learned Sessions Judge questioned the appellant as . 


do the fact of the previous conviction and sentence 
which he had to admit. 
_The appeal is dismissed. 


SHARPE, J.—Upon the facts ft this case es can 

‘be no really substantial dispute, and, as my learned 

Brother Mya Bu has set them out- at" length in the 

judgment which he has just delivered, -I- need not 
recapitulate them. 

I. entirely agree’ with: the view expressed by 

- Mya Bu J. that, 80 far as the appellant’s attack upon: his 

"- -wife.is concerned, “it is quite impossible to bring. the 

case within any of the exceptions to section 300 of the 

‘Penal Codé:: Thé. conviction recorded in this case 


& tmaust therefore stand. o 
“TT -would;. yer, say something Sood the Spica 





. piligy: of section 03.-of the Penal Code to the present 





case. The appellant's : criminal history is this: On. the - 
12th: May..1923° he: was-convicted- of ‘murder: by~the 


_’ Sessions Court, Shwebo, for which he was. sentenced to 
transportation : for life. -Section 401, sub-section (1), of 
_ the Code of Criminal Procedure enacted that. the 
Governor General in Council or. the Local Goverament 
{as it then was) might =» ; 


- 


.“ at any time without conditions or upon any conditions Which. 


' +he person .sentenced accepts, suspend the execution of his 
sentence or remit the whole or any part’ of the ‘punishment to 
swhich he has been sentenced. ¥ : 1 


‘On the 5th January 1937 the Doel Gridetitnent ee 
it ‘then. was) exeroised the powers conferred upon it by 
2 section 401. of the Code of Criminal Procedure: and 
semitted, subject to certain conditions which were 
- subsequently accepted by the appellant, the remainder 

of the si soepuauian to which he had béen sentenced on 
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“ae 


~ before us on behalf of the Crown has urged it upon us 
- that we have no option in the present case and! ‘are: 
_ compelled: to: confirm. tk 
= terms of section 303 aré 


& aphid, the = convictistl? 


2 See to tanspertation 
“(after he has served.a part:of it). 
“the Governor (as it now-is)1 A: 
'. considered as “ ‘being under sentence of transportation n 
~ for life”? . 
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the 12th May 1923. Upon his acceptance of the above~- 
mentioned conditions the appellant was released’ from 
Jail. That appeats to have been in May 1937, 
Section 303 of the Penal Code enacts that 


whoever, being under sentence of transportation’ for life,. 


commits 1 murder, shall’ be punished. with death.” - 





The learned Government Advocate who has appea d. 










tence of death ; that the. 
hag entirely to pose the: 







ea: question for our 















on: steed to: bend at 





A distinction is to be atsaevech Bataan: the. powers 
conferred by section 55 of the Penal Code and ‘those’ 


_ conferred by section“401 of the Code of: Criminal: 


Procedure. If the appellant, after being sentenced to: 
transportation for life in May 1923, had had his punish- 
ment commuted under section 55 of the Penal-Code to: 
imprisonment:for fourteeh years (the maximum tern: 


: allowed tinder that section), he could not, in my judg-: 


ment, upon his release in May 1937 (or earlier, if he 
had earned remission), havé been regarded. thereafter as’. 


, ' being under sentence of transportion for life.” But 


as, when he was released in May 1937, he was relzased,. 
not because he had served a term of imprisonment : for’ 
which his sentence of transportation for life had been 
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commuted, but. because the remainder of his sentence 
had been remitted upon conditions which he had 
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aecepted, the appellant must, in’ my -judgment, be tar me, 


regarded as still “‘ being under sentence of transporta- 


‘tion for life ” after his release from jail and atthe time 
of the commission of the present murder. 

” If the remission had been . without conditions, 
different ° considerations might’ have applied. My 
learned Brother. has just expressed the view, at the 


close of his judgment, that it matters not whether the 


remission is conditional or unconditional. I am not 
prepared now to say that I disagree. with that view, but 
. 1, for‘myself, prefer not to express any opinion upon 





SHarre, J. 


- the point, which, to my mind,. _ would need further 


the present case. But on n the polit which does apply De 






to this.case, namely, where there 
remission of the remainder.of the p 





; a conditional ~ 
iment, I aet in «> 


- agreement: with Mya Bu J.,. thatin"the present case _ 
section: 303°of the Penal Code‘ does: apply, and that we - 
have “no* “discretion ° in the matter.” “We ‘are bound t to. = 


confirm the sentence of. death: 


-T would only add this, that I also ages with my .. 


fearned Brother that, even if we do have a discretion in 
“this case, this: is not a case which calls for a lesser 
penalty than a sentence of death. *— 

I. accordingly agree that the’ appeal ‘must be 
dismissed, and the sentence of death confirmed. 
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FULL BENCH (CIVIL). 


Beant Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Instics Duutioy,, 
and Mr. Justice Braund, ( 


H. C. DEY 


a. 


. 
° 


“THE BENGAL YOUNG MEN'S CO- OPERATIVE 


CREDIT SOCIETY. ge eae” 


Co-operative. society—Sui! by society to ‘recover loan ‘from a member—Jurisdic- 


‘tion of civil Court barred—Burma Co-operative Societies Act; s. ba ey Ms : 
Rule 15—Civil Procedure Code, 5. 9. 


By Rule 15 offthe’ Burma Co-operative Societies Rules, 1931, framed by the 


“: Government of Burma under s, ‘50 -{2) (2} of the Burma Co-operative Socioties 
. “Act, every dispute touching ‘the ‘busitie’s of a co-operative ‘sgclaty between a 
' member and the committee of the society shall be referred:to the. Registrar. 


Held, thataisait brought by.a co-operative society against its member to 
recover a loan‘due by the. member to the society was impliedly. barred ‘under 








: ged v. alam S:Bing. 394, i wed 





2 a ‘BombBiiy, I L: R, 31 Bom: 604 : Dated ‘Co-operative Uhion; aoe ¥ Sil; pa: Samitice, - 
= Ltd, 42 Cw. N. 391 ; ‘Ganesh ¥: Secretary of: State for India, i LR: “43 Bom, 





ae? oe Society, 23 Ch. D: 103°; “Manicipal Bld. an vi Kent App: Cass 2 


Ex parte Payne, 79 BR, 392 : , Ramachandra v. Secretary of State for Iidia, 

1LL.R.12 Mad, 105, referred to.. 

. Maung Kyaw: Tha v. Co-operative Towit Bank, [1937] Ran. 399, considered, 
Rauf for the petitioner, A suit bya co-operative - 

credit society. against a member for the: recovery of a. 


“Joan is barred. The petitioner who is a member of 


the respondent . society is disputing his liability as a 
surety in respect of a loan made by the society to | 
another member. Undét: Rule 15 made by the Govern-_ 


‘ment under the provisions of s. 50 (2) (J) of the Burma 


Co-operative? Societies} Act it is a dispute touching the 
business of {the fsociety with a member, and must be 


“yeferred to the Registrar of the society. Where a 


statute sets up a special tribunal, the jurisdiction of the 

pcb rdecedotad tical Bies ited wi Airdate dative E xbeaeinser_baStabidar toriabeletead te cthcleeccid 
* Civil’ Revision No. 117 of 1938 from the judgment of the Small Cause 

Court of Rangoon in Civil Regular Suit No. 9336 of 1936, 


Exp = 7295-C4ay0) &. 
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Courts: is ordinarily barred. The object of the statute . 


is to provide an inexpensive remedy so as to avoid 
heavy court fees and lawyer’s fees. ‘“ A provision that 
af any dispute arises between a society and any of its 
members it shall be lawful to refer it to arbitration 
-ousts the jurisdiction of the Courts over such disputes. 
‘It-is obvious that the provision, from its nature, would 
‘be superfluous and useless if it did not receive a 
‘construction which made it compulsory. and not 
optional to proceed to arbitration.” See Maxwell, 
Interpretation of Statutes (7th. Ed.) p.. 114 ; Crisp v. 
‘Bunbury v. (1) ; Armitage v. Walker’:(2) ; Mastital 
Permanent Investment Society v. Kent (3) ; ; Ex parte 
_ Payne (4); Hack v. London Provident Bldg. Society 


{5) ; Dacca Co-operative Industrial Union, Ltd. v. Silpa 
Sernitins Lid. (6); Sen=Gupta v. -Haripur Co-operative — 
3 Bhaishankar © 
ae Ganesh v. - 






Bank: (7); Gopi Nath: ‘Ram Na j 
vy. Munici ipal Corporation of ae a 
: Seer etary. of State for India (10). - 





: -“ EBRAUND; J; -The- jurisdiction. sz a-civil. ‘Court ae 
He necessary | implication be. barred under . -9 of the. 


‘Civil Procedure Code.]_ 


That is so, The dictum of Mosely J..in Maung. 
Kyaw Tha v. Co- operative Town Bank ey has no. 


‘bearing on this case. 


Dangali for. the soot There “is a difference 
between the wording of the statutes and rules in 
England and our_Act and rules, Rule 15 does not 
‘take away the jurisdiction of the civil Courts. : 





(1) 8 Bing. 394, 397, ~ (6) 42 C.W.N. 391,398, 
(2) 2K & J. 21. (7) 39 C.W.N. 1301, 
_ (3) 9 App. Cas. 260, (8) LL.R.47 All.374. . 
(4) 79 RR, 892, - (9) LLR, 31 Bom. 604, 609, 
£5), 23 Ch.D, 103, (10) LL.R. 43 Bom. 221, 


(11) [1987] Ran, 399. - 
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RoBerts, C.J.—This case has come before the High. 


Court in revision from a judgment of the Third Judge 


of the Small Cause Court, Rangoon, and has been 


__ referred to.a Full Bench for determination of the point 


of law involved. The defendant in the suit was one of 
two guarantors on.a bond and was suéd as such by ‘the 


respondent .Society, it having been the practice ‘to: 


entertain suits. of this. character by a Co- ~operative 
Society against ' one of its members in the law Coutts 1 in 


Burma. 


By the. Bones Co- eae Societies ‘Act (vi of - 


. 1927) section 50. (2) (7) the Governor may, for the 


may. provide: ‘tha 
“of -a co-operati 


whole or any. part’ of Burma and for’ any co-operative 


society or class of co-operative societies; make rules to 
carry out the~ purposes of this Act, and in particular © 
and without prejudice to the generality. of ‘this power 
any dispute touching the business. - 
society between members ‘or~ past 
members of ‘the Society or persons claiming. through 
a member or- past~ member or between a member 







or past ‘member’: “or persons “so” ‘claiming’ ‘and the. 


“committee or.-any . officer shall be. referred to the 


Registrar for decision:or, if he so directs, to arbitration, 


- and shall-prescribe the mode of appointing an arbitrator | 


or arbitrators: and the procedure to be followed: etc,. 
By rulé 15 (1).(6) of the Burma Co-operative ‘Societies. 


: Rules, 1931, every dispute touching the. business of 


a co-operative society, between. a membér’ or past 
member or’persons so claiming andthe committee or 
any: officer of the society, shall be. referred to the: . 


Registrar. 


Section 9 of the Civil Procedure: Code says : 


8 The Courts shall (eubject to the provisions. herein oahtinads 


' have jurisdiction to try all. suits of a civil nature excepting suits of. 
_ which their cognizance is either expressly or impliedly barred,” 
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‘In my opinion the point raised is amply covered by 
authority. But before passing to consider it I desire to 
observe that it appears to me that the rule would 


‘be unnecessary altogether if -by its application the . 


jurisdiction of the Courts was not taken away. : parties , 


fo..a. dispute could always agree to refer it. to the _ 


Registrar and in these circumstances the rule would be 
‘unnecessary ; whereas if the rule is not to take away 
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the.jurisdiction of the Courts when the parties in. 


dispute have not agreed to submit the matter to the. 


Registrar, it. would becdme a dead letter. 


* “The. leading authority:on ‘this point appears to be | 


thé Case-of ‘Crisp _v. Bunbury (1),.an authority which - 


‘has remained ‘unquestioned for over a hindred years. : 


‘The action was biou ght against the defendants for money 


had. and: réceived by them to the use of the plaintiff. - 
“The: ‘defendants were trustees. ‘of- the Mildenhall Bank, . 
which .was a savings bank. to: “which the provisions of. 





va That ia case any dispute shall: arise between any such 
' -dnstitution or any person or persons acting under them, or any 
' individual depositor therein, the matter so in dispute shall be 
referred to the arbitration of. two indifferent persons to be 
chosen.and appointed in the nianner therein pointed out ; etc.” . 


Tindal CJ.said: . 


“ It is undoubtedly true, that the jurisdiction of the superior 


courts of Westminster is ‘not to be ousted, except by express. 


«words, or by necessary implication : * * yet, where the object 


‘and intent of the Statute manifestly requires it, words that appear 


Geo; -IV, Chapter 92 applied: ‘By section 45 of that : 
“"Statite it was provided = ee 


to be permissive only‘ ‘shall be ‘construed as obligatory, and shall : 


Shave the effect of ousting the courts of their jurisdiction; 
ee F ¥ Now, in this case.the legislature has enacted that 
disputes af the description of the present ‘ shall be referred’ _ 


a) 8 Bing, 394, 


4 * 
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words which, in their natural force, denote an obligation, not a. 
permission only ; and unless these words are construed to be: 


- compulsory on the plaintiff, they mean nothing. If they are not 


compulsory on the plaintiff, neither can they be so, upon any 
principle of fair construction, upon the. defendant. And if 
recourse to arbitration is not intended except both parties choose: 


to adopt it, then indeed the. Act is made a dead letter ; for it 


would be competent for both parties to refer the dispute: to: 
atbitration, if they both ‘agreed upon it, without the sich ata 


-of the statute.’ a 


Adopting: the phraseology which the learried Chief. 
Justice later employed, it is clear that in the present 


case the remedy-by-action is taken away: and that. of-a.. 


teference to the Registrar is substituted in its place... 


The case which T have cited is followed in principle. 
te: 
. London Provident fisecats 3 










Society -{3). : 
 .In The. Municipal Permanent Investitient. Building. 


‘Society v. Kent. (4) it-was--held that when the rules.of..a. 


benefit building society,éstablished by Statute provided 
for the settlement by arbitration of disputes between the 
society and any of its members, the High Court could. 
not entertain an action by the society against a member 


for. moneys | due to it under covenants in mortgage 


deeds executed by the member, as such, to the saciety. 
The point upon which Lord Selborne delivered a 
dissenting judgment was that the disputes which had 
arisen were not in so many words defined as matters. 
in dispute between the society or any. person. acting, 
under them, and any individual member: thereof, or. 


person claiming on account of any member. In his 


judgment Lord Blackburn expressly referred to the: 


> Qj2K. & Ij. 211. ees (3) 23 Ch.D. 103, 
& 2) si Dow, & L. 679-79 R.R: 892. (4) (1884) 9 App. Cas. 260. 
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decision in Crisp v. Bunbury (1) to which I have 
referred: I entertain no doubt that the rules made 
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the jurisdiction of the Courts in respect os disputes 
contemplated under rule 15. 


. ™- Itis clear that in India the same principle has been 
"accepted and where there has been a special tribunal. 


~ set up the jurisdiction of the civil Courts has. often 


' been held to be, barred—see Dacca Co-operative 


Industrial Union, Ltd. v. Dacca Co-operative Sankha 
_ Silpa Samities, Lid. (2), Ramachandra v. The Secretary 


of State for India in Council (3) (a case under 


_.-the“Madras Forest -Act) and- Ganesh “Mahadev 


_-Jamsandekar v. The Secretary of - ‘State fer India in 


Council (4). In this latter case it was held that the 








_ the election of directors of a co-operative society being 


“part of the business thereof the’-Court held that.the 
: intention of the Co-operative Societies Act, 1912, in. 
‘India,’ was that this ‘and any dispute of a similar 


character should be referred for the decision of the 
Registrar or the arbitrators appointed: by him in 


accordance with the'rules made under section 43, arid 


not to the civil Court... They accordingly held that. a 
suit brought by two preference share-holders in the 


-Muttra District Co-operative Bank for a declaration that 
the four defendants had not been legally elected’ 


‘directors of the Bafk and for an injunction, to restrain 
: them from acting « as such. was not maintainiable. 


(U8 Bing 394. : = (3) (1888) LLR. 12 Mad, 105. — 
(2) 42 c. W.N, 391. ° oe (4) (1918) “LL.R; 43 Bom. 221. 
; 5) (1924) LL.R. 47 All. 374. : 


-- :decision. of.a Collector of Customs under section 182. 
“0 Customs Act,-1878,. was final; and that the 
a Courts would not intervene when certain silver imported 
-. “into British India without “payment of duty was 
“=. gonfiscated- ‘by -him. ~ In- “Gopi ‘Nath v.: Ram: Nath (5): 
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In Bhaishankar Nanabhai v. The Municipal Corpora- 


' “ But where a special tribunal, out of the ordinary course, is 
appointed by an Act to determine questions as to rights which are 
the creation of that Act, then, except so’far as otherwise 
expressly provided or necessarily implied, that tribunal’s jurisdic- 
tion to determine those questions is exclusive... 

It is an essential condition of those rights that. ‘they should be 


. determined in the manner prescribed by the Act to which they 


there is no change of the old order of. things 


owe their existence. | In such a case there is nd ouster of the 
jurisdiction of the ordinary Courts, for they never had anys 
ia new order is 







brought into being.’” 


Our attention . has ~ besa cals: to Aistec: re, ee 


- Mosely J. in Maung’ Kyaw Tha ve. The: Co-operative: 


“with ¢: 


' Town Bank, Henzada (2) in which. he. s: 


ys. that there - 
jurisdiction... 










is nothing in tule 15 expressly barring: 
of the Courts. ~ This dictum in its te 
Siuplication, and we-are 
learned Judge was merely emphasizing 





fiéd that the 2 
he fact that in’ _ 





the. ‘particular case he-was governed by express. words. | 


The ‘argument’ for the respondents, if carried to its. 
logical conclusion, ‘would lead 1o an-express disregard 
of the terms of section 9 of the Civil Procedure Code’ 
which clearly contemplates that the jurisdiction of the 
Courts may:by necessary implication be avoided. 

In my opinion, therefore, this application in revision 
must be allowed, and the decree passed by the Third: — 
Judge of the Rangoon Smali Cause Court must be set * 
aside and the. suit ‘of the plaintiff-respondent Society . 
dismisséd with costs in both Courts,. advocate’s $ ave in. 
this Court. five gold mohurs. 


DUNKLEY, J.—I am of ee same opinion, The 
applicant was ‘sued as guarantor on a bond for the — 


repayment of money borrowed from the respondent: 





w «1907) LER, 31 Bom. 604, 2) [19379 Ran, 399, 


joes not deal .- 
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Co-operative Credit Society by oné of its members. 
-The applicant is also a member of the Society. . By 
rule 15 of the Burma Co-operative Societies Rules, 1951, 
framed by the Government ‘of Burma: under section 
56 (2) of the Burma Co-operative Societies Act, 1927, 
“every dispute touching the business of a co-operative 
society between a member and the committee of the 
society shall be referred to the Registrar. It is conceded 
on behalf of the respondent Society that the recovery 
of this loan isa “ dispute.touching the business of a 
..co-operative society ’, but it is urged that rule 15, so 
far as it purports to restrict the jurisdiction’ of the civil 
’ .Courts, must be construed strictly, and that in strictness 


~ 1938 
DEY 


U. 
BENGALEE. 
Youne 
MEN’S 
CO-OPERA- | 
TIVE CREDIY: 
SOCIETY. 


=o 
DUNKELEY, F. 


the dispute.is between the applicant arfd the society; 


.. and therefore. does. not fall within the scope of rule 15.. 


_ ‘This is an ingenious attempt to draw a distinction for’ 
this particular: purpose between the society and the _ 


committee of the ‘society... . Now, under section 31 of 
the Act thé ‘society is: a es corporate, and tinder 





. section -2. 4b)" : the: ‘committee “means the: governing ~ 


“body to whom ‘the’ direction” of ‘the’ affairs “of* the 
society is entrusted.” The suit for the recovery of 
the loan must, under section 31, be brought in the 
name of the society, but there can be no dispute with 
the society as such. The suit was brought by resolution 
or order of the committee as the governing body of the 
‘society, and therefore the dispute was in the strictest 
sense between the applicant and the committee. © 

- Section 9 of the Code of Civil Procedure enacts that 
. the Courts shall -have jurisdiction to try: all suits of 
_ a civil nature excepting suits of which their cognizance 
'\4s either ‘expressly or impliedly barred. In; Maung 
Kyaw Tha v. The Co- -operative Town Bank, Henzada (1) 
my Brother Mosely pointed out that the jurisdiction of 


2 at [1937] Ran, 399. 
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1938 . the civil Courts is not expressly barred by rule 15 of 

#; car the Burma Co-operative Societies Rules, 1931, but he 
Bexeatze did not go on. to consider whether the jurisdiction, 
Yiws of the: Courts is barred by implication. That it is so 
mse Grex barred is plain from the simple fact that, as stated by 
_ Socizry. my Lord the Chief Justice; if a dispute of the nature. 
DUNKLEY, J. _contemplatéd by the rule could be brought. by: either. 
- party ‘before the. Courts for Sea the.. ‘rule would be 

of no force or effect: - ee oF 


* Brawnp, Ji I] agree. and. have moshing to add. 


1939] | RANGOON LAW REPORTS. 
‘PRIVY COUNCIL. 


SOONIRAM RAMNIRANJANDASS 
ALAGU NACHIYAR KOIL (Temple). t 
{On Appeal from the High Court at Rangoon.] © 


Insolvency—Claim before Official Assignee that certain property uot vested 
in him or claim for charge—Oficial Assignee not entitled. to act as 
tribunal—Rangoon Insolvency Act, ss. 52, 86, rule 25 of the second Schedule 
Appeal” ‘from “act or decision... of Official Assignee—Evidence of 
claim to be taken by-insolvency Judge—Hindu law of: endowment—Book 
entries of credit by Chettyar firm in favour of temple—Use of money by the 

~  - firm.in its own business—Payment. to temple at discretion of fitm— 
“Tusolvency of firm—Claim on behalf of temple as trust-maney. : 


_ Where a claim is made. before the Official Assignee that certain property 
“has not vested in him-ai all. as the property-of the insolvent, or a‘claim is made 

. to have a charge upon property which-has .vested in him, such. ‘claim : cannot: 
be deait with by the Official Assignee as a tribunal, he being a:party litigant in 
“ssuich amiatter. Even if the matter be regarded as.a mere question of admitting 

| or rejecting a proof, when’ the Official Assignee acts under rule 25-of the second 
_ Schedule of the Rangoon Insolvency ‘Act the “ appeal” from the “: act or 
Se “ decision’ ” of the Official. Assignee to the Judge -under s. 86°of the Act should be. 





’ Basen Judge himself. 


A chettyar firm of money Renders rade a crédit entry i in its books in favour: 


- atemple by way of.charity or by way of deposit and augmented such.credit 
by crediting interest upon the sum due to the temple- at the ordinary rate 
allowed to.customers of the firm which was lower than the rate obiained by the 
firm by the use of its money. There was no allocation of any assets and the 
firm continued to use all its funds in its business. The managers of the temple 
‘- had-no right to demand payment when they chose and the firm had its discre- 
tion to expend any moneys for the. temple as occasion might arise. The firm 
was adjudicated insolvent, and the sum to the credit of Oe temple: was Plaines, 
in full as trust money. r 
* Held, that there was no endowment of any “property and no intention on ihe 
. part of thg insolvent firm to hold any property as trustees for the temple deity.: 
By Hindu Jaw an. endowment may be effected without writing, without the: 
appointment of a.trustee and without vesting the property in any one other 
than the deity ; but the prfma facie meaning of the entries in the insolvents” 
Hooks disclosed an intention: on the part of the insolvents to treat themselves as 
- debtors fo the temnple in a sum which would increase as time went on. * Their 


: * Present : Lord RomER, Sir SHAD! LAL, and Sir GEORGE RANKIN. 
a This case is reported by the Editor, Peete of counsel .being supplied 
by the Privy Council Reporter. 


y motion,. and ‘the ‘oral vevidence fiecéssary Should’ be ‘takén’ “péfore™ ‘the 
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whole conduct showed that the firm did not intend to assume the obligation of 

trustees and the moneys to the credit of the temple could not be claimed as 

trust property within the meaning of s, 52 of the Rangoon Insolvency Act. 
Decree of the High Court reversed, 


Appeal (No. 71 of 1937) froma decree of the High 
Court in Civil Misc. Appeal No, 85% 





| January 1937) reversing the: order of the Insolvency 
1530), in ase ey Case No. 86 of 1933 ial June 
~ 1936 j 


June 20, 24. Deine K. C (with ied Roxburgh KC. 


and Hodge). ‘The only question: is whether there was 
~a trust. If once it is established that money -i8 
‘deposited with a firm with: the. intention that it is: ‘to: 
“be used by the firm in. its business, . then there is no 
~ rust.” Such is the. case here. ngoon. Ingolvency 





ss. 4, 52 (Z) (a). 


sail “gh. K. Co followed: 
operty: is held in: trus 
he Act the onus.is‘o 


es € spo! 
. that (a) there is a definite fund which can be cee 
and that there has been-such a segregation of the fund’ 


as would enable one to. refer to it as the origin of the 
trust, (b) the trust fund has been kept separately, If 


-the money can be lawfully used in the business of the: 


person who holds it then there is no trust. There 
must be a duty to segregate the trust fund—Official 


Assignee of Madras v. Bhat (1); M.P.M. Murugappa 


Chetti v. Official Assignee, Madras (2)—and (c) the trust 
fund is one which can. be foufid in the. assets of. the: 
insolvent as such or :in some other ascertainable’ form 
showing that there is a definite sum which can be 
followed. Roscoe vi. Winder (3).; In re Frallet & Me 
(4) ; Sinclair v. Brougham (5). 


(1) 60 L.A. 203 ; LL.R: 56 Mads 570, (3) (1915) 1 Ch. 62, 
| (2) 64 LA, 343. - + (4) (1894) 2 Q.B, 237, 243, 
- (5) (1914) A.C. 398, 
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In.the present case there is nothing to show that a 138 


trust was created at the beginning, and if one fails atthe | — 


. beginning he must necessarily fail at the end.. Even Fhe oe 
assuming that there was a definite fund atthe beginning “3? 


. it would not be held in trust so as to be followed if it |. Abas? . 


. baker’ me —  NACHTYAR’ 
could be usedgby the firm in its own business, and = Kort. 


there is evidence in the case that the money. was used 
by the firm in its own business. Henry v. Hammond 
(1) ; Burdick v. Garrick (2). 
In Murugappa Chetti’s. case (3) there was a finding 
‘of fact that the insolvent’ firm had no authority to 
employ the fund in its own business and’ the case, in - 
fact, supports thé appellant’s contentions. In so far a8 
Bhat’s case (4) laid the onus on the trustée: to show that 
‘the trust fund was lost it was opposed to Sinclair v. 
Br ougham (5) and therefore was not correct.’ | 
_ .S. 6 of thé Trusts Act gives expression to: the En glish 
_ law that once it is found-that trust property thas gone 
into other property. it-can be followed up, But: the — 
section does not say: that once a trust is established the. 
trust fund’is to-be Realized: from. the assets . ‘whatever 
they are, rie 


‘Cunliffe K.c. ‘(with bi him » Parikh) for the ay 
‘The case falls to be determined by Hindu law. Hindu 
law approves and encourages pious gifts such as are in 
question: in this case, and the Court leans in favour of 
such gifts. A. Hindu trust for religious purposes can . - 
be created orally and it can be created by opening an 
account i in the name of a deity or temple and also .by 
leaving the money with the donor and constituting him 

a trustee and it may be carried out by aS the fund 
invested in a busiriess; . (ope 





{1 (1913) 2 K.B, 515, 521. (3) 641.4, 343. 
(2), 5h, 233. a (4) 60 1.A..203 5 -I-L.R. 56 Mad. 570. 
(5). ie AS, 398. 
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BS . The question which stands at-the outset of this case’ 
We Cage is whether what was done here was sufficient to create a* 
Ramurran- trust according to Hindu law, and the answer is in the 
“ANDASS affirmative. Evidence as to precisely when or how it 
Nass, Was done is not very great, but there-is the admission 

. Kot. by. the founder that it. was done. «Nothing more is... 

.. needed: If he says “I have ‘given so’much of my ~ 

money in the firm (of which he is a member) to a 
temple” , not only he but also the firm is bound. 

__ It is wrong to assume here that all that. happened : 
was: a mére book entry. There is no suggestion in this 
case that the witnesses were not-honest or that the books - 
~were in any way fabricated or accounts manipulated. . 





. - [Sir SHap: Lau: ‘The question here is whether the 
“dattns said anyihing more than" what would. indicate 
“that an. aecount c n 
temple] 








a. any ‘event the “firm: receiving the money as.trust* 
“1 oney. was bound to invest it in:other businesses and-not-.~ 
‘Zi its own firm, “It should not be inferred that there is” : 
‘no trust money merely because the money was used in. . . 
‘the business of the firm. Mulla’s Hindu Law (8th Ed,)° 
p. 473 ; Murugappa Chetti v. Official Assignee, Madras 
(1) ; Jadu Nath Singh v. Ranji 2); ne arte v. 
Param Sahameshwar a 
_Ifatrustee mixes trust property with his own the © 
cestui que trust is entitled to a charge on the assets, 
‘Sinclair v. Brougham (4). Bhat’s case (5) supports 
the respondent’s contention. In Murugappa Chetti’s 
case ({) the Board was invited to overrule it (as the | 
appellants are attempting to do..here) but their Lord- - 
sitips declined to do so, The beneficiary cannot be 








(1) 64 1.4,343, 0° °° 7.) 3) ‘LL.R. 51 All: 621. 
+. (2) "LER. 39 AIL oe, (4) (1914) A.C, 398," - 
(5) 60 LA, 203 ; I.L.R. 56 Mad. 570. 
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- expected to- follow the dealings with the fund through | 


* all its ramifications, It is for the person who has charge 
“of the money to show that the fund has disappeared, 
if it has disappeared. Official Assignee of Madras v. 
Devakottah Sangam (1). 
_ * Once it is established that the fund has been used in 
-a business then the trustee must prove that the money 
" ‘has been used in some other way and: has completely 
disappeared. It is otherwise if the fund is found in the 
assets of the business, Pennell v. Deffell:(2). © 
There isno suggestion here that the whole of the 
trust property has been:lost.. There are considerable 
assets and the question is who. should have a charge on 


“them. The: cestui giie“trust here has such a charge - 


and there is no reason. for disturbing the otder of the 


‘Official Assignee ° unless it can be found that there was. 


“no evidence to suppor 
The judgment ‘of their Lordships was delivered BY» 








as ‘Sir GEORGE Rankin: “On the Ist “April,” $933, an 
fag order. of: adjudication . ‘under .the . Presideticy © ‘Towns. - 


” Insolvency Act’ (III of 1909) (herein called “the Act”), 
--was made by thé High -Court at Rangoon--against: a 


‘firm therein called the S.A.R.M. Chettyar Firm and. 


-described..as carrying on business as bankers | and 
snoney-lenders’ in Rangoon: This order was made at 
the instance -of the appellants Sooniram Ramniranjan- 

_dass.'as° petitioning creditors. At the date of the 

- adjudication order the insolvent firm consisted of three 

; ‘brothers, sons of one Ramaswami Chettyar, who had 


died some years before. The business was a Hindu - 
joint family business : it had been known’at one time.as 
- the S.A. Firm and*had been carried on by Ramaswami’ S . 


father and: afterwards by. Ramaswami as managing 
_ memrper (karta) of the family. - 





* (1) LLR, 52 Mad, 919. " (2) 4 De.G. M, & G, 372, 
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1 On. the 19th December, 1933, the insolvents’: 
_-—— schedule of affairs was filed, showing as creditor No, 85° 
5 Von in the list of unsecured creditors, the name of a Hindu 
yanpass temple situate ata place called O’Siruvayal in the 
AEs Ramnad district of “Madras, the place. of origin of 

Kon. this Chetty family. The temple. is called Alagiya 

_ Nachiar'temple. Theamount.of the debt is stated as. 
Rs. 48,915-10-0 ; the “date when contracted.” isentered 
‘as April, 1932 ; yer the consideration is described as 
‘‘ deposit.” ‘In June of 1934.a proof-of debt for the sum . 
mentioned was tendered on behalf of one Annamalai 
as trustee of the temple, but-in- July, 1937, this was: 
: supplemented by another in which Annamalai claimed 
to prove:on behalf of the deity:as a worshipper represent- 
ing the deity and all the worshippers. In this amended. 
proof interest.to-the date of adjudication is added to 
the-sum. appearing in the ins s’ books making the. 
total debt.Rs...51,488 12-3. "Phe debt is described as: 
“amount due on current ac “which amount was” 

- gifted to” the: said Alagu-nachiar Koil (temple) by the. 
insolvent’ firm” who | retained: “éustody of it as. the™ 
' custodian.” In December, 1935, seven affidavits, all - 
in the same form, were filed; by each of which the* 
deponént claimed to be a trustee of the temple and 
explained that the temple was administered by seven 
trustees. each representing a “karai.” They alleged 
that the insolvent firm was possessed of trust funds. 
belonging to the temple and consented that Annamalai. 
‘described by them as a close relative of the insolvents. 
should be regarded as a proper. person ‘to recover the 
trust funds for the temple. 
| By section 52 of the Act, the property of ‘the: 
insolvent divisible amongst his creditors does not. 
“comprise property held. by the insolvent on trust for’ 
any. other person. Upon‘ this well-known principle’ a 
ae was’ eee on the 17th Bebruary; 1936, in: 
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~thé name of the “ 85th creditor Alagunachiar Koil” by 
a statement of claim to recover Rs. 51,488-12-3 in full 
as trust money. The appellants’ as “ adjudicating 
creditors” filed objections, whereupon the Official 
Assignee proceeded to act as a tribunal to decide the 
matter; and after hearing oral evidence in February, 
1936, delivered a written judgment:or order dated 12th 
May, 1936, holding that “ the claimant is entitled to be 
paid fully and to have a. charge on the assets of the 
insolvents for the sum so due’. Against this,,as a 
judicial order, the appellants purporting to act under 


section 86 of the Act, filed a memorandum of appeal 


and Braund J. as the judge exercising the insolvency 
jurisdiction of the Court; dealt with the matter on that 


footing. . On 29th June, 1936, he allowed the appeal © 


and declared that the temple had’ no right to take 
the’ sum im: ‘question out of the estate cf the insolvents 
or to-exclude itfrom the solvents’ assets in the bands 
of the Official Assignee. _ Accordingly. he dismissed the 


application made to the Official’ Assignee and allowed — 


.the appellants certain costs of that application and: of 


the appeal.” From:this order an appeal was taken to an — 


Appellate Bench of: the High Court. The learned 
Chief Justice and Dunkley J. having differed in opinion 
7th December, 1936), the appeal was referred to 
-Leach J. as third judge, who on‘ 2}st January, 1937, gave 
judgment agreeing with the Chief Justice im directing 
that the appeal be allowed and the decision of the 


Official Assignee restored. From this order the present 


ane to His Majesty has been brought. 


‘ Whether the claim of the temple be regarded | as a 
_ mere proof of debt or as a claim to property in the 


handg of the Official Assignee or to a charge thereon; 
'- their ‘Lordships ‘are: unable te. relate the procedure 
followed in the High Court te the provisions. of the 
' £e TF ‘a Official Assignee is the person in whom the 


65 


1938 


Sooninasi 
RAMNIRAN~ 
JANDASS 
Us * 
' ALAGE 
NACHIYAR 
Kor. — 


66 /.- RANGOON LAW REPORTS. [1939 © 


j.c. _ insolvent’s property vests as owner though only for the 
— 1938s benefit of others. Howa claim that’ certain’ property 
Sooniram has not. vested in him at all or a claim to have a charge - 
sanpass. upon property which has vested in him can under. the 
atasy Act be dealt with by him as a tribunal, it is not possible 
eon ..to discover. ‘The Official Assignee in such a. matter is. 
"a party litigant. Even if the matter could be regarded 
as a mere question of admitting or rejecting a proof, 
when the Official Assignée acts. under rule. 25. of the 
second schedule, it seems more reasonable and «more: 
in accordance with a sound interpretation of section’86. 
and - with English practice under statutory provisions. 
couched in the same-terms that.the “appeal.” from the 
“act or decision ” of the Official Assignee tothe Judge: 
shouldbe by: motion. and that: the: oral’ evidence 
- necessary should: be. taken helore: the insolvency Judge. : 
himself... It is’ as art ot. 
‘be, concluded. by. ‘degatding the Official Assi gne’: asa 
{rial judge whose estimate of the witnesses’ evidence: 
must prima facie ‘be ‘accepted. ‘Inadmissible “evidence 
has come upon the’ record -as though it were. Rood 7 
evidence of custom. ‘and witnesses have been asked: ‘and. 
have answered questions which are questions of faw. 
The admissible and relevant evidence lies in.a very 
narrow compass. There are, first, the books of accotint 
kept by the insolvent firm. The books for the years’ 
prior to-1928 are not available : they are said to have 
been burnt. . But the ledger for certain years between 
1928 and 1933-contains an account in the name of the 
temple which purports to treat the temple as a depositor 
who is at credit for a sum which in 1928:had amounted 
with interest.to Rs. 36,670 and which had continued to 
increase by the addition of compound interest. with. 
"frequent rests and at varying rates till in 1932 it reached 
the figure of- Rs, 48,915-10-0 abovementioned, The: 
entries make mention of the interest as at “ thavanai 


an 
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rates—that is, treating the matter as a deposit for a 
fixed term (apparently two months) at a certain rate of 
interest appropriate to each term. It is not possible to 
ascertain the date at which the first credit entry was 
made or the exact terms thereof or thé amount for 
which the first credit was given but the suggestion made 
by the respondents was that these entries date probably 
from the time of Ramaswami’s father. There are 
certain daybook. entries to the same effect. THe 
accounts do not show that any drawings had been made 


‘by. the temple. No books of ‘account kept by or on.. 


behalf of the temple have been produced. 
In addition to the entries in. the insolvents’ books 


, there is the oral evidence of a witness Subramoniam 


_ Chettyar, given. before the Official Assignee. He. was 
one of the claimants, being one. of the: seven: persons 


- who had filed. affidavits: claiming to be’ trustees of the’ 
temple. He said that each ‘trustee: managed -the- 
- “temple's affairs for: oné year in rotation. He deposed . 
., that. he came from O’Siruvayal and had known. the 


tee insolvent’s father Ramaswami. He explained that seven 


“ clans” worship. this deity : _that the eldest member of. 


ah clan acts as a trustee; that accounts of receipts and 
_ expenditure are kept, but no.accounts fo show donations 
.to the temple. The main element in his evidence was 
that a statement had been made to him by the insolvent’s 
father Ramaswami. over 20 years. before “that ‘there 
were monies in the name of Alagunachiar in the 


2 S.A.R.M; Firm’ Rangoon”; “that he had set apart 
this sum for the. purpose of charity in his firm and. 


that I could: -send for the expenses. of the temple 
whenever I required. ” The witness explained that 


Ramaswami, who was the eldest brother, the others: 


being ‘minors, managed the affairs of the S.A. family 
-for fivé Or six years aiid that he had died about 16 
or 17 years ago (i.¢., from 1936), The witness further 
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said that twice after the conversation described by” 


him, he had gone to Ramaswami and got money for the: 


purposes of the temple. No accounts | with reference . 


to these monies were prodticed and no _ particulars. 
whatsoever given. This evidence is: highly suspicious. 


particularly as it seems reasonably clear. that the: 


managers of the idol were in ignorance of the credit -in 


the firm’s books. If they had made any claim or 


‘obtained any money in recent yéars.evidence to prove 
this would have been. readily available, and according, 


to Dunkley J. it was common ground that the managers . 
were in entire ignorance’ of the credit, But, as’ that 
learned judge noticed, the evidence of Subramnoniam is. 


-as harmless as it i ig. ‘caralehle. 


_ The evidence of a clerk. of the insolyents. ‘adds 


" fittle or-nothing, but two Chettyar business mhen--were . 
‘galled apparently to explain the: practice: -and itention “ 
" of Chettyar firms in.créditing amounts to charities’ and - 





*-temples. it 


at the time to be aiebeecay (ak use in: ‘the ‘@tn's 


business ; that interest. is credited upon the sum dug. to: 


_the aéity at the ordinary rate allowed to customers. 


their. books. ‘The’ effect of their’ evidence: 
“fairly taken appears to their Lordships to be that it-is.. 
-usual for a firm to credit something towards charity. ;° 
that if Teens sums are credited to a paren fem 


of the firm, which is lower than the rate obtained by ; 


the firm by the use of its money ; that the managers:at 
the deity, however, have no right to demand payment 


-when they choose, but the money should be expended 


- for the deity by the firm at the firm’s discretion. as. 
occasion may arise—in other words the contrel rests 
with the firm. . This. evidence is of importance as. ait 
indication of the case made on behalf of the tumple. ; ; 


_and, as a credit in favour ofa deity is not self-explana- 
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“tory, ‘their Lordships do not treat it as inadmissible.. 


Whether it is correct is another matter : for the purpose 
"of the only question now to be decided it may be taken 

as correct. The opinions of the witnesses as to the 
effect in law of such a transactionas they describe are, 
~ however, both inadmissible and useless. 

. Learned counsel for the appellants have not sought 
to - contest - the right of the trustees of the temple to 
rank for dividend as unsecured, creditors in respect of 
the credits in question, but contest the decision of the 
‘Appellate Bench ‘restoring the finding of the Official 

_ Assignee that these.sums are payable in full out of the 
insolvents’ assets. Their. Lordships are not concernéd, 
therefore, to. examine any contention: to the effect that 


such entries as were made in the insolvents’ books create 


no legal liability—a question which might well prove to 
be serious.and even difficult. The solé question for 


determination is whether what is proved to-have beéti 


| done by the ‘insolvent firm was: sufficient to. make them 

trustees of any fund for the benefit of the temple or to 

amount in. Hindu. Jaw to an endowniént. for.the. deity. 
As by Hindu Jaw. an endowment may- ‘be effected w ith- 
out writing, without the. appointment of a trustee ‘and 
; without vesting - the ‘property i in anyone: other than the’ 
deity, learned counsel for the respondents preferred to 
rest his case upon Hindu law. But it-is not open to 
“dispute that the respondents’ right tg.payment in full 


cannot be made out unless there was either atrust or an ~ 


endowment. 


“SE ear: Lordships think it eae plain thatin the. 


“present case there was no endowment of any property 
and no-intention on the part of the insolvent firm to 
‘hold any property. as trustees forthe deity. .In this 
view they are in agreement with Braund J: and 


‘Dunkley J. It may be. as well to guard against the 


sa a that because ‘the other party to the 
P 6: 
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‘transaction was a deity the insolvents must have made 


themselves trustees. If, instead of Ramaswami’s father 
entering in his books a credit to the temple -by way of”. 
charity or by way of promise, the firm had owed to the 
trustees of the temple a like sum by way of rent and 
had been allowed to postpone payment on terms as 
to interest, it is clear that the firm would not have been 
trustees : to covenant to pay money to trusteesdoes not 
make one atrustee. .The prima facie meaning of the: 
entries in the insolvént’s books discloses ‘an intention ; 
on the part of the firm to treat itself as debtors to the . 
temple in’a’sum which should increase astime went on. 
To hold that they are trustees. because they have con- | 
sented o-bé debtors would not only be’ unjustified, but | 
would be inconsistent withtheir intentions as manifested * 
by their:conduct in making no allocation of any assets, 
in using their. whole funds in their business - as. before, 
dnd ‘in’ -computing. interest. at. a rate arid in.a_ manner ™- 
applicable: to-an. ordinary tomer; -If the respondents’ ; 
witnesses be right, the. entries only make. the insolvents “ 
debtors sub-modo ‘and..on . -Special - terms less onerous .. 
than their obligations to.an. ordinary.. customer—terms:_ 
which may or may not render their obligations to’ the 
temple unenforceable against them. This makes. it-all 
the more unreasonable that they should be held to have 
intended to assume the obligation of trustees. There 
snoevidence that at any time a pat ticular sum of 
noney was paid to the insolvent firm by themselves. on 
dehalf of the temple. The respondents’ witnesses speak 
of Chettyar firms crediting money to a particular deity — 
oy way of charity, andin any case there could be no 
surpose in separating monies in order to-mix them — 
igain—unless indeed the firm had been minded to 
create the appearance of a breach of trust. _ . 
-The same reasons are equally forceful to disprove 
fie suggestion that the entries effect an endowment of 
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property for the deity. The first question to be asked 
on that suggestion is what property has been made 
debutter or charged in favour of the idol? The second 


is, what proof is there of any such intention? Asan_ 
interpretation of the conduct of the insolvent firm the . 


theory of endowment breaks down as completely as 
- does the theory that the firm intended to declare 
itself trustees for the temple. 
It is thus unnecessary to consider whether | in the 
‘circumstances of the case insuperable. difficulties beset 
the respondents’ attempt to trace trust monies in the 
hands of. the. insolvents’’so as to show that they’ are 
-represented™by assets in -existence at the daté of the 
insolvency... ..The respondents fail to show that the 
. insolvents: have- created a’ trust fund orshave acted as 
custodians: 











nging to the temple. 


Ai i should. be allawed, the order appealed 
oy set-aside and the order’ of Braund J. dated 29th 





--June,, '1936,. “restored. ~The: respondents. will pay the: 
" ‘appellants’ ‘costs ee throughout—including the ‘costs of 


- the proceedings before the Oineial Assignee.’ 
Solicitors for: ‘the appellant : ‘Lanibert & White. 


Sctojters ‘for tie respondénts : Stanley Johnson 
' & Allen. 


or. trustees of ‘any . ‘such fund or of any 


‘dships will humbly ‘advise. His Majesty. 
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| CRIMINAL REVISION. 


Before Sir Ernest H. Gichean Roberts; Kt... Chic Justice, 
: and its Justice ears 


ae TUN KYWE 4 AND. OTgERS 
errand C Soa 


‘Sanction to prosecute—Pullic ‘servantseMembers.. of © District Council 


Receipt of bribe from candidate for employment-—=Aecting jor appointment. 
at a later date—Ilegal gratification-an independant act—Position giving’ 
opportunity—Burma Rural Self-Government Act,. ss. 12, 7 at, oe Tt 
Criminal Procedure Code, s. 197-~Penal Code, s,{161, ; ‘ 


‘Members of'a District Council are. public servants not removable: from, offica 





“save with the sanction of the Governor, if, however, the accusation: againat 
‘them’ is that-they have received a.bribe in consideration of their “agreeing. 


to vote ata forthcoming meeting of the Council in favour -of a” catididate: 





“for employment: “under. the. Countil,. they, cannot be said to have “committed 
-an- offence -while.- -acting. or. -purporting to act in the-dise Ae 

‘official duty” and consequently ‘no-previous sanction of the “Governor idirder 
“s, 197 of the (Criminal-Procedure Code'is necessary before. “the: laying’. of % 
“éompiaint. ; {ithe alleged illegal ‘gratification . is ‘an- independent act - commit. - 
“ted by persons ‘whose’ position gavé theni’ thé opportunity to coraunit, hut it 





othedr: 





is in no way bound. up with the performance of thelr duties: ; 


- Bajrang. ‘Wahadur Singh v, King-Emperor, LL.B. 8 Tuck, 156 5 Gguapath 
Goundan, In re, 62 Mad. LJ. 223; Jufjavarapu ve Venk, LL,RY82 “Mad: 
602; Kamisetty Raja Rao v. Ranvaseanty, LL.B, 50 Mad. 754) Rings 
Emperor v, Maung Bo Maung, L.L.R. 13 Ran, 540°; ML, 4yar v. S, Naidu, 
LL.R. 52 Mad. 347; Mune Panakalu v. Subba Rao, LLR. 52 Mad, 695 ; 
Ran Singh v. Rizvi, I.L.R. 14 Pat. 299, considered. a 





Ba Han for the applica “Al the secieed (except 
the Secretary) are members of the District Council of 
Yaméthin. S. 12° of the Burma Rural Self-Government 
Act ‘says: that ai term of office of members of District 








* Criminal Revision-No. 181B of 1938 from the ‘order of the srd Additional 
special Power Magistrate of Yaméthin in Criminal Regier Tr ial No, 15 af 
1938.- ae . 
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Councils i is hchaie able by the Caperaae and s. 17 (3) 
empowers the Governor to remove a councillor from 
office’ under certain circumstances, Under s. 67 the 
District Council may be superseded or dissolved 
wby” the Governor if it abuses its powers or makes default 
_ in the performance of its duties: °° Membeis of District 
- Councils are public servants within the meaning of the 
Penal Code (s. 74). These. provisions .of.the Rural 
Self-Government Act show that s. 197 of the Criminal 
Procedure Code applies to members of District Councils 
and they cannot be prosecuted without the sanction of 
the Governor. King-Emperor v. Maung Gale (1). ” 

The gist of the offence in this case..is that the 
accused. are alleged to have taken bribes. for the 
ee of the a as: S-OVErSEEt Py ae 











-fRoseers, Cl. How can - “be. sae: ana these 
“persons. were - -acting in the discharge . of: ‘their duties 
- when they were: ‘teceiving the bribes q.: ite 


The complaint’ is laid under section 161 of the Penal 
Code which relates to the taking of an’ illegal gratifi- 

’ cation bya public servant in respect of an official act. 
There are conflicting views on this point. © The test 
laid down in King-Emperor v..Maung Bo Maung (2} 
may be applied here, that is, that the public servant 
means or intends or purports to act as such, or that 


his action conveys to the mind of another that he is. 


acting as such. The accused must surely have made 
the complainant think that when receiving bribes they 


were acting or. pretending to act in: the discharge of. 


their duty. It cannot be disputed. that they had the 
power to appoint the complainant as overseer, and: they 
did so appoint him. though,. sit eae he” was 
removed for other reasons. 


_(@) TLR. 4 Ran.128. (2) a 3 Ran. $40, 550, 
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beat once part of. his official duty . and an “offés 
Every offence must be committed in ‘dereliction.of ; On =. 


; Naidu (2). 
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[Sparco, J. At the time the bribe was paid thé © 
accused certainly were not acting in. the discharge 
of their duty. The meeting which was to consider the 
complainant’s appointment. was to be held later. |: 


_. At the time the bribes were fallacies the: apical 
must have understood in what capacity it wasasked for. 


Maung Gale’s case (1) may be compared with’ the’ 


present case. If -any. other contention -were to. be 
adopted s. 197 would become nugatory, because no - 
public servant can be said.to be acting in the discharge 
of his duty when conimitting an offence, No ‘act can 









official duty. SOTA EINE: zeyyar v. 2 Seaehis : 


[Rogers (on ‘But: “thie "ice was. 


awhen the bribe was iaken;; and at'that time the accused: z 


were certainly not” ean in “the” discharge of. their 


duty. ae 


The taking of the bribe and the subsequent. niteting 
are so intimately connected with each other that it is 
impossible to separate them, «If the alleged offence was 
committed by a public: servant while he was acttally 
engaged: in or purported to be engaged i in the discharge 
of his official duty sanction is required." See Ram 
Singh v. S. A. Riavi (3). ~Sze also Jujjavar apt Ganga- ; 
raju v. Kandiboyini Venki (4). 

In the case. reported in Weir's Criminal Rulings 
Vol. II page 221 it has been held that the Local. 
Government’s. sanction is required to prosecute a 





Magistrate who is accused of bribery. The object of 


(1) LLR. 4 Ran. 128. () LLR. 14 Pat.299. 
(2) LR. 52 Mad. 347. =. (4) - LR. 52 Mad, 602." 
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's. 197 is not to prevent justice being done, but to prevent 
unnecessary harassment of public servants. Ifthe Court 
were to adopt a narrow construction no judge, for. 
instance, can be immune from prosecution for a charge 
of bribery, however ill-founded it may be, because the 
safeguard of sanction i is not available to him. 


Thein Maing (Advocate-General) for the Crown, 


Tt is not enough that the accused is 4 public. servant ; 
he must be acting or “ purporting to act” in pursuance 
of his official duties. The words “‘purporting.to act” 
“have been the subject of discussion in, several cases. 
Bajrang Bahadur Singh v. King-Emperor {1); Kami- 
setty Raja Rao v. T. Ramaswamy (2) ;°Koli Reddy v. 
Subbaya (3); Abdul Rahim. v. Abdiil Rahman (4). 
‘Some ofthese cases relate. to- 0 -of: the Civil 
: Procedure Code, but the words: used ns 
- convey the sameé ‘meaning. ee eat. 
“No reasonable man would say that she sacratess were 
acting or purporting to act in the: discharge. of their. duty 
_ when .demanding bribes. They were merely abusing 
their position, and the offence was in no way:connected 
with the performance of their public duties. Compar® 
"Nune Panakalu v. Rao Sahib Ravulu Subba Rao (5). 
To make the.section applicable the accuséd must have 
been acting in the performance of some duty which the 
law or. rules authorized them todo. In re Ganapathi 


Goundan (6). 
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- -Roserts, C.J.—In’ this case one Mohamed Ghazi . 
lodged a complaint, under section 161 of the Penal _ 


Code, in the Court of the District Magistrate, Yaméthin,. 


against the five applicants, who are the Chairman, Vice- 
Chairman, Secretary, si members of the Yaméthin 


(1) LLR. 8 Luck. 156. (4) LL.R. 46 All. 884, 886. 
(2) L.L.R. 50. Mad. 754. ~ (5) LL.R. 52 Mad. 695. 
43; LL.R. 41 Mad. 792, 809. (6) 62 M.LJ. 223, 226. 
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District Council.” The applicants submitted to the trial 


Magistrate that, under {he provisions of section 197, 
Criminal Procedure Code, no complaint could be laid: 
except with the previous sanction of the: Governer, as 
the alleged offence was committed, if at all, by the - 
apn Ticante while ‘acting or purporting to: act in the ~ 
discharge of official duty. The trial Magistrate decided’ 
against them, and we are asked to sci i criminal 
proceedings, in revision. 

The applicants are all.public seivanta,® Sectiori 74 of 
the Burma Rural Self- Government Beh sha ae 





“ Every member, dna every offi d devant ‘ok a ‘District 
Council, Circle. Board or School Board shall. be. setned ‘to bea 
public servant within the: tueaning ‘of section 2° of the” Penal 





And we- have next to: oadder vihothier the ‘are. é public 


-servants to whom section 197 of the Criminal Procedure - 
Code applies, that is. to say, whether each-of them i is 


“ not removable from office-save by or with the sanction " 
of the Governor or some higher authority.” Section 21. 


of the Burma Rural Self-Government Act shows that the: 


dismissal or removal of a Secretary of a District Council 
from his post shall be subject to. confirmation by the 
Commissioner, and it is therefore rightly conceded that - 
though he is a public servant, he does not fall within 


section 197 of the Criminal Procedure Code, and the: 


previous sanction of the Governor is not required before 
prosecuting him. 

But it, has been shown, and we: are obliged to 
Dr. Ba Han for guiding us accurately through the . 
relevant sections, that the'term of office of members of 
a District Council shall be determined by the Governor 
(section 12):: that such a person may be removed if thé ; 
Governor considers that his continuance in office is 
dangerous to the public peace or order (section 17, 
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sub-section 3) ; and that the Governor may dissolve or 
supersede a Local Board in the exercise of its functions 
if it persistently makes default in the performance of its 
duties, or exceeds or, abuses its power (section 67). 
There appears to be no other provision for the removal 
of a District Councillor as such from his office. 


Accordingly, the question is whether the applicants 
(other than thé third applicant, whose application must. 


be dismissed and to whom: I shall not refer again) were 
accused of any offence alleged to have been committed 


by: them “while: acting .or purporting to act in the. 
discharge of theirjofficial duty.” If so, the sanction of 


the Governor was required before a Court could take 


cognizance of their alleged offences ; but if not,no- such F 


sanction was required. : 














this Case, are as follows: 


: = “Whoever: being a ‘public: ‘servant accepts for’ himself. or for 
any. ‘other. person. any gratification whatever other than ‘legal 


‘remuneration: (1) as a motive ‘for doing any official act, or-(2) for 
-showing favour to any person * * shall be punished . 
And the complaint set out the fact that the applicants 
were. public servants, and that they acted in collusion 
in obtaining, and did obtain and accept, a. bribe of 
Rs. 500, all being present and acquiescing at the time: 
of its receipt by one of them, in consideration of select- 
-ing the complainant, who was the temporary overseer 
to the said Council, as the permanent overseer thereof, 


_or-in consideration. of forbearing to oppose his appoint-. 


ment. It is contended before us (I feel bound to say 
with more hardihood -than I should have believed 
possible} that in accepting this gratification each 
member of the Council was “ purporting to act in the 
discharge of his official duties ” within thet meaning of 
section 197 of the cane Procedure Code. = 


* Ht it 
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There appears to have been at one time an argument 
used in cases under this section that no public servant ' 
could be said to be purporting to act in the discharge 
of his official duties if in doing so he was committing 
an offence. Of course, this is not so [see M. L. Siva- 
ramakrishna Ayyar Vv. Seshappa Naidu (1)].. Ifa public 


_ servant is.actually engaged in the discharge of his duties, 


‘ Gangaraju:v ve -. Kandiboyini Venki.( 


He was ‘doitig’ . 
whilst: purporting” to-act “in the: discharge of his official - 


or is purporting or pretending to be so ‘engaged, and: 
commits an offence, the sanction ‘of the Governor is: 
clearly Jeauized. before a. Court - can vase cognizance. 
thereof. ° 

Refererice* ‘Thay be madé to the 





of Phage ie 


“for. not appéaring when the summons was sent to her.” a 
€ a wrongful act but ‘was clearly doing it 





duty... In. this. case also- the. sanction ‘of the Local 
‘Government “was” ‘needed » ‘before: % “Court could take 
. cognizance of the offence. “The Bench in that case held. 


that in the éarlier case cited too limited'a construction 
was placed upon section 197 of the Criminal Procedure 
Code : the offence; they said,“ need not contain any 
element necessarily dependent. on the offender being a 
public servant.” _ 

In Ram Singh v. 5, A. Rizvi (3) a Deputy Magintats 
went to a village to execute a distress warrant. There 
he assaulted Ram Singh, who was standing among the 
spectators behind him ata time when the magistrate 
‘was engaged with the defaulters and pressing them for — 


_ payment of taxes. It was stated i in the judgment (at page 


311) that the alleged offence was so connected with the 
performance of his official dutiés that it was impossible 


«) (1928) LLR. 52 Mad. 347, eo (1928) 3 LL.R. 52 Mad. €02, 
ee (1934) ILLR. 14 Pat. 299.. 
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to say that it was an independent act in no way connected 

with the realization of taxes. It was also pointed out 

that each case must be decided upon its own facts. 

_. -With regard to the nature of the act, we have Been 
referred to the case of In re Ganapathi Goundan (dL); 

where Wallace J. said ; 


“Tt must, as I fave aid, be an act which hassome connection, 
we than accidental or temporary, . with what he is doing or 
purporting to do in the exercise of his official duty, i.¢., be the sort 
of act which ‘he ‘is empowered to do by virtue of his office.” 


. What ate the facts here ?. Under: section 21 of. the 
Burma Rural Self-Government Act a District Council 
may émpfoy such officers and servants as may be 
necessary for the efficient execution of their respective 


duties. “There was: to. bea meeting on the 16th of May, 


$937, at which a pernianent overseer was tobe appointed. 
This ‘meeting was “postponed 4illthe 25th of May,:so 
that the money payable as a bribe might be forthcoming. 
It is alleged that the money: ~was’paid on the Be of 
May, before the meeting was held. 3 

The official duties of the members of the Council 


were to appoirit a permanent overseer at their meeting. 


They were not purporting to act in discharge of this 
duty, or of any other duty, when they accepted (if they 
did accept) a bribe from the complainant beforehand. 


In this connection we: have been referred to the case of: 


Bajrang Bahadur Singh, Rai v. -King-Emperor (2), 
where the members of a District Board attending a 
- meeting, after presenting. a defamatory application, 
walked out of the room, and it was held that it would be 


doing violence to the langriawd of section 197. to say 


that the act of these mene constituted an offence 
committed while acting or purporting to act in the 


{1) 62 Mad, LJ, 223; 226,  {2) (1932) LL.R. 8 Luck. 156. 
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discharge of their official duty within the meaning of 
the section. 


It is not enough for a public servant to be in an 
official position, which he may abuse, in order to bring. 
him under the section: he must be purporting, or 
pretending, io act in pursuance of. his: official duties. 
This point is illustrated by the case of Kamisetty Raja 
Rao v. T. Ramaswamy (1), Reference may also ‘be. 


- made to Nune.Panakalu v. Rao Sahib Ravulu Subba 


Rao (2). Madhavan Nair J. in that case said: 


“ S sig case oie second: accused i is ‘ineito have threatened. 
some voters that he would increase thei. property tax,, and others 
that. he would. institute prosecutions against: thémy for : alleged 
encroachment if they. did not vote for his. candidate. He-is said. 
also to. have wrengfully ‘restrained. some ople. from voting. I~ 
am cléarly of opingon that no sanctioni is reqi d before preceeding — 
against: the: Municipal: Chairman, with“ respect=to ‘these alleged :* 
offences... No doubt, the Chairman’ ofa. Mu Cipality isa public - : 
servant-and: ‘not: removable except by. the. Local.Government, see- 











-1 Weir, 243, and. King-Emperor-v: Maung Gale (I.u.R. 4 Rano 


128 at 130).. But the acts alleged against: him ‘cannot be said to . 
havé been committed by him while acting in the discharge of his. 
official duty. It is conceded that the alleged act of wrongful - 
restraint cannot be said to have been committed by the Chairman 
in his capacity of public servant as ‘such. In my opinion, the 


‘allegations made against him under section 54 (b) also fall within: 


thé same description.” 


- And, adopting the ances of Dunkley J. in King- 
ree. v. Maung Bo Maung (3), the applicants were 
acting in direct opposition to their duty, and their~ 
office merely provided them with the opportunity of : 
committing the offence : their actions were not such as 
to cause another person to think that they were acting 
in the, discharge” of their duty. I am certainly unable 





a cae IL.R. 50 Mad. 754. * (2) (1927). LL.R. 52 Mad. 695. 
ar . &3) (1935) LL.R. 13 Ran.540,550 - 
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+o hold that the complainant honestly believed that it 
-was part of the duty of a District Councillor to demand 
and receive a bribe from a candidate for employment 
‘under the Council. They knew, and he k.ew, that they 
‘were doing a wrong thing, not in the course of their 
duties or in the purporied pursuance of them at all, but 
entirely outside them : they were using their position as 
“members of: the Council: (if the complaint and_ the 
evidence in support of it is believed) to obtain an 
illegal gratification.. 

_ The applicants, of course,. never pretended that it 
‘was part of their duty to act. thus:: if they had so 
“pretended. and had conveyed to the mind of the person 
-paying the bribe that.he was.under.a legal obligation to 
-pay it and that they .were doing what was right and 
_ proper in ‘the discharge of: their: ‘duties, the. situation 
_ awould doubtless be. different: .. Here the offence was 
_ complete when they. attempted to! obtain. the money’: 

_ their duties had not-begun arid. could not purport to 
begin till they began, to consider in Council ‘whom they 


_should employ. The-case. for the. prosecution. is. that 
‘sometime before they purported to'act in the discHarge | 
_.of their official. duties. they.-used their position as: 


members of the Council as an opportunity to commit 
_ this offence. 


_I agree. entirely with the -tersely expressed but 


wholly. accurate order of the Third Additional Magis- 
trate, Yaméthin : it is only out of deference. to the 
arguments advanced by counsel for the applicants-that 
I find it desirable to add any observations to what the 
learned Magistrate said. In the application for revision 


it is urged that the applicants purported to act as public 


servants in accepting the illegal gratification and this 
‘also is true; but they never purported to be perform- 
ing tlteir duty as such. The cages cited to us were 
apt illustrations of cases in which a public servant in 
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purporting or pretending to~ vetforsn his duty has.’ 
committed an offence : but*heré was no such purport 
or pretence here, and to say that a member of a District © 
Council is acting in purported discharge of his-duties 
when he accepts a: bribe in order to influence his. 
decision at a meeting of that body ‘is to display , the: 
; , misapprehension of what those’ duties could. 
yrbe: It is an independent | act committed 





by one ee position gives him the opportunity to: 


commit. it ; but it is in no way liao up with the 
eee of his duties. | 5 

In my opinion, thereof all these application must 
accordingly be dismiseett,. er S 


SPARGO, J.—I agree that the seelGnit. were not. 
acting in the discharge, or purported discharge, of their 
if they. did's 80: 






demand. it from the: complainant... 
“One ‘of the accused-in the case 





= act filed an’ 


: application, and in this application he’said that’ accord- . 
ing to the complainant and his evidence as disclosed’: 
Gn. the” ‘préliminary -enquiry,° the” alleged: offence. was. 
committed while the accused were acting or purporting - 
to. act in discharge of their official duty, i i.e., voting for . 


the appointment of the complainant. ‘Ther'e is evidently 
some confusion. here, because the offence alleged in 
the complaint was that’at the house of Ameer Hussain 
a ‘number of members of the Council forced -the | 
complainant to pay them Rs. 500. .Whatéver they may 
have done afterwards at the meeting, it is clear that — 
that action was not in discharge or purported discharge: 
of their official duties. 
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APPELLATE CIVIL. 
Before Mr. ‘J ustice Mya Bu, and Mr, Justice Spargo. J 
MAUNG PO ZAW AND OTHERS 


v. 
MAUNG AN-AND OTHERS.* — 


‘Burmese Customary law— Marriage of widower and widow, ‘each with atet 


children—Atet child of widow paid his share on her re-marriage 
atetpa property—Letictpwa property acquired by couple—Death of « 
without issue—Division of se ca property. among atet children—S 
sion per stirpes. ; ae 
A Burmese Buddhist man and wortian married, . Each of them had chi 
~ by theiz respective previous spouses, thé wife's chil dren being two sons, 
of the sons died shortly after the mother’ 's remarriage, ‘and his widow demi 
. and obtained his share in the atetpa property of the mother on accou 
“the remarriage: The couple acquired property during the matriage anc 
i without any issue of the marriage.” The atet children. .of the husband adn 
the claim of the surviving afef son “of the wife in the whole of herrea 
" iag payin. property, but contended that he was only entitled to a ‘qe 
..Share-in the: leitetpwa propesty of. be tara as the deceased son: had 
; faid" his sha.e: . 
"| Held, that as the ‘hare of the ae was said out of -the- ¢ 
. property. of his mother and not.out of the. lettét¢wa’ property of the -pare: 
could ‘not affect the.share of.the Other aéet son.in the latter -property,: and 
- sequently the: ietetpiva property ‘of the parents was divisible in ‘equals 
between the afei children‘of the husbandon the one hand ahd the surv 
atet child of the wife (or hé laving died, his representatives) cn the « 
the division between the ac ietia groups being per stirpes ane nol 
capita, 
Maung Po San v, Maung Po Thet, L.L.R. 3 Ran. 438, referred to." 
_ Maung Po Aung v. Maung Kha, 1.L.R. 6 Ran: 427, distinguished. 





E Maung for the appellant. oe 
K, ic Sanyal for.respondents 1 to 6. 
No. -appearance for the 7th respondent. 


The appeal came’on for hearing in the first insta 
before Mackney ‘J. The learned Judge thought ¢ 





* Civil Sena Appeal No. 354 of 1937 from the judgment of the Di: 
Cowit of Rassein in Civil Appeal No. ms of 1937. : 
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owing to its importance he would eel have to 
make.a reference, and so direéted the proceédings to 
be laid before the Chief Justi¢e who ordered the appeal 





-to be heard’ by a Bench. The ‘order of eer! de 


_ is as follows : 


1934, 


Macgngy, J.—The suit out of - which ‘this appeal arises is a . 


‘contest be ‘veen the children of U Tun Hia:and.the. children of 
Daw Mo; begotten i in each case: ‘by previous ~ spouses, on whose 





death U-Turn Hla and Daw, Mo married: The. _ plaintiffs are the~ 
children of Po Myit, one of the two sons of Daw Mo by her former 


marriage. They ‘ask for’ administration of the éstate of U Tun 


Hia and Daw Mo. ea Tun Ala “died in. 1929- cand . Daw Mo iN 






‘There was snot child a Daw Mo, met Po Sint, but it 


-_ has been held that ‘his share of the estate’ had ‘been given to- his 


widow ‘shortly after Tun Hla’s marriage with. Daw ‘Mo, which 
occurred some forty years ago. The’ defendants; who represent | 


‘the: children: “of* Tun Hla by “his former: ‘marriage, claim that: . 
Po Myitzals had - bis share given’ “to. him bi 






oth: the lower. 
nd against them on this -p he. ‘Subdivisional- 
Court granted.a ‘decree for administration i in which. at declared that 
the plaintiffs. were .entitled 10% né-half of the “ joint” [jointly 
acquired:(?)] “property of ‘Tun Hla and: Daw Mo and-the ‘whole of - 
Daw Mo’s payin property, whilst the defendants, the ‘children of 
U Tun Hla, were ‘entitled to, the other half-of the “ joint " property 
of U Tun Hla and Daw Mo. ‘On appeal ta the District Court, 
the only point taken was that the. Trial Court should. have ‘held 
that Po Myit had received.his“half share in.the estate. The - 
District Court dismissed.the sppeal The defendants now appeal 








_ to this Court. 


It. should be ribbed: ‘at the 7th ‘respondent Ma Thet Pu is. 
the. widow -of Maung Po Sint. She was- originally joined as a 
defendant and apparently takes no interest in the suit whatsoever. 

“GE the grounds of appeal set out in the memorandum of appeal, 
grounds 3 and 4 have been abandoned. It is admitted that the 
children of Po Myit are entitled to the whole of the payin 


- property of Daw Mo. What is now uiged ig. that the children. of 


Po Myit are entitled not to half of the jointly. acquired property 
but only to .a quarter thereof, inasmuch. as Po Sint’s heirs have 
already, taken his‘ share ; and reliance is placed on the decision 
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of a Full Bench’ of this Court in Maung Po Anne ‘ee 15 v. 
Maung Kha (1). A further ground of appeal has been added as 
it has been discovered that the decree is not in accordance with 
law in that accounts were not directed to be taken for funeral 
expenses as provided in Form 17, Appendix D to the Civil 
Procedure Code,. The learned Counsel. for the respondents has 
raised the preliminary objection that’ as the ground of appeal nov 
‘put forward has. never “been put forward either in the Taal Cour 
or in the Lower Appellate Court, the appellants are not entitle: 
to rely on it now. Reference is made to the ‘remark of th 
learned District Judge in: his. appellate judgment, where he says : 
“The defendants appeal. . They. do: not. deny that the Tria 
Judge’ Ss: findings are-in. accordance with the Buddhis 
. _-Law 6f- Succession, but they. contend that: Daw Mo’: 
a son Po Myit, by a family arrangement,. had. receiver 
‘his share in’ his mother’s estate. and that this famil; 
1 ak ~ arrangement debarred the: plaintiffs frem. any: -share i 
if - the Letteipwa. property of Tun Hla and Daw Mo.” | — 
Kam of opinion that: this preliminary objection, must fail. Th 
oint now raised. i point! ‘of law and it has. been observed b 
eir Lordships of the: ‘Privy Council i in Connécticut Fire Insuranc 
“Company v. Kavanagh (2); which is quoted .by"théir Lordship 


— in M, E. Moola Son ; Limited A Hiquidation). ¥. Pek 








«When ; a question. of oo is stated fcr. the fist timed ‘in| 
Court ‘of last résort upon the constradtion of.a docu 
ment or upon facts either admitted. or proved beyon: 
controversy, it is not.only ccmpetent but expedient is 

the interests of justice to entertain the plea.” 
Here it has clearly been admitted by: .the. legal répresentative 0 
“Po Sint that Po Sint has received’ ‘his.s are and both the lowe 
Courts have accepted this as true : no $s: a appear to havi 
been disputed by any of the parties. “ : 
' It is not clear from the learned District Judge’s | remar' 
whether ‘the counsel. for the defendants-appeliant i in his Court hac 
expressly: ‘admitted that the trial Judge’s findings were in. accord 
ance with the Buddhist Law of Succession. It may well be tha 
the learned Judge was*simply commenting: on the fact that thes 
findings had not, neem disputed. - However, even. if the: “eoninse 
my (1928) LLR. 6 ran 427. . (2) (1892) ALC. 473, 480. ie 

‘ (3) eae LL.R. 10 Ran. iia 254, 255. : ; 
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had paste Lath an: Situation; it does ae -appeat ‘to me that that 
Maune Po. would. preclude then. ‘from raising this point of law in-the present, . 
ne appeal. . See Beni Pershad Koeri v. Dudhnath sia and others (1). 
Mauna AN, Tn that case it is observed : 
MataNey: -_ baie “ The - High Court seem to have pen erce ‘Counsel to 
: ‘have admitted that receipt of rent by the Maharajah | 
operated.as a confirmation of the potlah, and the oniy. 
question therefore which remained was the construc- 
tion of the pottah. . In the opinion of their Lordships. 
this ‘admission, if cor rectly understood, was erroneous: 
in point of Jaw; and does not preclude the Counsel for 
“the appellant on this - ‘appeal from clainting his , 
~” client’s legal right.” "e 
Venkata Narasimha Naidu and “another. W.. “Bhaswiolartis Naidu: 
d.2 others (2),.it.was pointed out that’ the. ‘admission of.a vakil . 
ide with due: atithority would bind: his client. It is evident that. 
2! ‘kind, ‘of. adinission contemplated” was. au: ‘admission which‘ in 
ect: is: but. disr pensing with proof of: the. facts: -admitted,—which, 


1938- 


—— 







point of. law. a 
; that in the. peer "Appellate Court the® Cea 
b hildren of Po’ Myit 


> poin t 
titled toSne-qiarter of th joint) 
ently this point ting, not ber 


a were entitled. at. all ¢Liey. colle only. bb, 
sited property. ° ‘Conad. 
e shes : 








lich the: appellants rely Sie Ga Po. Sr and. ie v. Mat. Rha “sy 
i f rence of the. following question, ¢ ; ‘ 





continuance of he 
- of the first marriage én 


Ww (1899) LL.R, 27 Cal, 156,162, - - (2). (902) ELAR. Mad, ses 
= 163 (Py C), ee * 972; 373 Fa 


* (3) (1928) LLR 6 Ra 427, * 
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It will. be seen that the. case is one not ‘quite’ similar to the 
present; the difference béing that thete were nd. children by the 
second wife, although the second wife had brought children with 
her to the marriage. It was decided that in sich a case the 
children of the first marriage are entitled to one-third of the 
property acquired during the second marriage. Applying’ the 
principles enunciated, itis clear that in this. -case the children of 


the two parents by. earlier spouses must stand on an-equal footing ' 


a8 ‘regards the division of the property acquired during the second 


marriage and they, : “would be entitled to one-half share each.’ 


‘However: in the case: of Po" Aung: it appears that. Maung Ka’s 
bister had already taken her share: (just 28 in our case Po Sint’s 
. legal representative has taken Po Sint's share) and. the Court 

proceedéd to add - obiter: that--sitice his’ sister had’ already: taken 

her share, ‘Maung Ka’s share would be one-half: of one-third, 


TGs; one-sixth. The’ appellants argue that on the analogy of this 
decision, the children of Po Myit are entitled onlyeto one-half of 


one-half, ie., one-quarter Of; the jointly acquired:property. 
* "The. point as to-whether. Maung Ka’s sh was to be the 
‘whole. of one-third 01 half of one-third was. nét referred to 
_ the Full’ Bénch for [ 
. have stated it as their view that-he was. entitled.to-only. one-half 
; of. one-third, but ‘the. point -was.. not. fully... consid: ed ‘save PY 
ae Mr. Justice Browii dhe « observes : ‘ 
om “The: Dhammathats lay down no express rule ele the sie 
to be claimed*by one only of the co-heirs when another. 
-co-heir has already claimed her share, and general 
' principles of equity must be applied. ' On these general 
principles I find it difficult to hold that Maung Kha is 
now entitled to the whole- share- of -the. family of his 
‘own parents less only the: small share already taken by 
Ma On. The one-eighth shagecclaimable by Ma On 
and Maung Kha jointly on t ‘death: of their father 
must be held to’ be equivalent toa one-third share 
laimable at a later stage on the death of the step- 
mother, and it does not scem to me equitable to the 



























step-mother’s own family to deprive them of the’ 


‘whole-onetthird share now less only a one-sixteenth in 
spite of the fact that the estate. has already lost. what 
“is now equivalent to a one-sixth part of it,’ It is 
impossible to be entirely logical in such.a case, but it 
seems to me more eae to hold that Ma On has 


It is true that ‘the learned Judges . 
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“have considerable force in regard to the case: 
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' already received what is now equivalent to’a one-sixth 
share of the estate, and that her brother Maung Kha... 
is therefore entitled only to the one-sixth share 
remaining of the one-third which his branch’ of. the 
‘family is entitled to claim.”” - 

The. cbservations of the learned Judges. composing thé Fol 
Bench were accepted by the Divisional Bench which had referred ; 
the sisi It was observed : 


“ This last- question was not actually referred fk “wer were. 

with the opinion thus expressed, for the reasons stated _ 

‘by our brother Brown in his judgment on the. 
reference.” 

It appears to me, with the greatest respect, that the dicta of 
the members of the Full Bench'in Maung Po Aung's case do not 
necessarily affordy'support to the appellants’ contention in the - 


“present appeal. The property which we: are nol consideringlie 
“jointly acquireti property, that is to: say | 
come into existence: after. the marriage of ji 
Dew Mo, and after. Po Sint’s widow tcok Pos 


temas’ 







the two childeen of t the tie parent took the. share “to. whiely ‘he. 
was then entitled, immediately after the remarriage, ‘and that the: 
remaining child of the other parent should get less tHfan _ ica 


have done if he had had no brother at all. 


The great difference between our preserit case and ihe. case. ve 
Po Aung is this: The sister of Maung Kha, whenshe left the. 
family on the. death of the step-parent, took the share of the . © 
jointly acquired property to which she was entitled then ; and,:.of 
could be- no: 
further property jointly: aéquired. The ‘arguments employed by 
the learned Judges who decided: the: Case-O Aung obviously 
before them, The 
present case.is very different in this, respect because Po Sint’s 









, widow received her husband's share very shortly after the metriage 


of Tun Hila and Daw Mo and consequently there. was no jointly - 
acquired property in which she could share. . 
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’ The case, however, to: my mind i is a comiieratie’ ‘importance 
and if I were to hear this. ‘appeal, I think I should feel myself 
compelled to make a'reference with the. consequence that the 
appeal would have to be heard all over again and much time 
would be wasted. The proceédings.will, therefore, be laid before 
“my Lord the Chief aoe for his orders. ” 


_ Mya Bu, J.—This case raises a uae of Burmese 
‘Buddhist law which, in certain. aspects, is not covered 
‘by direct textual or judicial silane oc It arises in the 
following way : : 

One U.Tun Hla: a widower, married ‘Daw Mo, a 


widow, about forty years ago. They had: children of 


their respective _previous marriages. and also some 
payin property. Daw Mo’s children were her two sons; 

-Maung Po Sint and Maung Po Myit. Shortly after the 
“marriage of Daw Mo:and'U Tun Hla, Maung Po Sint 
died leaving a widow who demanded. and received the 
_. share to-which. her husband was ‘entitled “i in. Daw Mo’s 


ve atetpa- property (i: ee: ‘property which: ‘Daw: ‘Mo brought 


from her previous marriage) on account of her marriage 
with U Tun Hla.” Maung Po Sint’s share was one half of 
the ‘half share to which the two sons,. Maung Po Sint 
_and Maung Po Myit, were entitled in the estate of their 


parents on account of Daw Mo’s remarriage after the 


death of their father. 

U Tun Hla’s children és his previous marriage 
were six ifi number and they are ae by the 
-eleven defendant-appellants. © 

ug Tun Hla died in 1929 and Daw Mo j in 1934, 
‘There was no issue of the marriage of U-Tun Hla’ and 
Daw Mo. Duritlg their coveriure they - acquired 


‘properties which are referred to as the lettetpwna . or, 
Anapazon property of U Tun Hla and: Daw’ Mo.” (The: 


distirrction between lettetpwa property - and hnapazon 
‘property is of no popouange in this case.) © 
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The suit is by the first six respondents who are the 
children of Po Myit who predeceased Daw Mo. Bya 
preliminary decree passed by the trial Court, which has 
been confirmed by the lower appellate Court, the 
plaintiff- respondents have been declared to be. entitled:. 


‘to the whole of the payin property of Daw Mo (i.e, 
_ property which Daw Mo brought to her marriage with. 


U Tun Hila) less the share of Maung Po Sint which the 


. latter’s widow had already received, and that they 
“are also entitled to half of the lettetpwa or hnapazon 
Property of U Tun Hila and Daw Mo. 


In the. present ‘appeal, the’ cotrectness “of ies 


~ decision that the first six respondents:as. representatives. 
ae Maung Po Myit are etititled: to receive the whole of © 

‘thé -remaining payin property oe. 
“disputed. Thedispute centres’ arou 


Daw ‘Mo ig*:not- 
the division:-of 
ttelpwa or hnapazon property = ‘of U Tun Hlaand:: 
.. Even ‘there. :it. ig -not~ disputed ‘that. -if- 
1g-Po'Sint’s share in the atetpa. property of Daw'Mo - 













ohaid- Hot-been: separated and - ‘taken away by Maung. Po. 
“Sint’s widow after Daw. Mo’s martiage with U TunHla, 


then Maung Po Sint. (or his“heirs)'and Maung Po Myit.. 
(or his heirs) as the atet ‘children’ of ‘Daw. Mo or their 
representatives, would be entitled to a half share in 


- the estate of Daw Mo and U Tun Hla as against. 
‘the atet children of. U Tun Hla who would. be 
entitled to the other half; urider the authority of. 


Maung Po San and: others v. Maung Po Thet (1), the 


correctness of which has never been disputed or. 


‘doubted.. 
The question that falls defensin: htameuen, 
is whether, in view of the fact that Maung Po Sint’s. 


_ widow had taken away Maung Po Sint’s share in— 


“Daw Mo's atetpa property by reason of her remarriage, . 
and Maung Po Sint’s interest in the remainder of such — 
(1) (1925) LIgR: 3 Ran. 438, 
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property and in the property acquired after the marriage 


.of U Tun Hla and Daw Mo was consequently eliminated, 


Po Myit’s representatives were entitled to the entire 
half share in the Jettetpwa or hnapazon property of 
U-Tun Hla and Daw Mo. Under the Burmese Buddhist 
law a child.who takes his share in the estate of his 
parents after the death of one parent. and upon the 
remarriage of the surviving parent, ceasés t& have any 
further claiin in the remainder of such estate and i in the 
property acquired subsequent to the remarriage of the 
surviving parent except probably ‘in the event of the 
surviving parent- dying without leaving ‘a -widow or 
widower or desceridants. ‘Therefore, it is-clear. that so 
far as Maung Po Sint’s representatives: ‘were concerned 
they could make no claim whatever in the: femainder of 


. the property of Daw Mo’s previous marriage’-or in that 


. of her'subsequent marriage’as Daw Mo “died leaving” 
‘her surviving other descendants. 
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A very near approach to the: question | batére us is to. 4 


; be found in.the~case of. Maung Po Aung and fifteen v.- 
Maung Kha (1 (1), in which the parties to the dispute | were. 


one of the two children of the previous marriage of the - 


husband who: had children by his subsequent marriage 
and predeceased his second wife. Upon his death.one 


- of his atet children, i.e, the children of his previous 


matriage—a daughter-sued for her. share, while the’ 


other atet- child—her. ‘brother—did not join her in the 


"claim with the result that she received. a one- eighth 


_ share in the knapazon properties of her father and her 


step-mother. Thereafter the step-mother died. Upon 


. the death of the step-mother her brother sued the half- 


brothers and half-sisters (children of the father and the: 
step-mother) for his share in the hnapazon property of 
a father and. the sep smotiier. In that’ ease it wa 


s 





(1) (1928) LL.R. 6 Rain. 427.. 
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ruled by the Full Bench that as one of the two atet - 
children had already taken her share on the death of. 
their parent the other atet child would be entitled ‘to only 

half of one-third:of the hnapazon property of the couple, 

upon the footing that the atet children’ of the husband 

would be entitled to only one-third of the property - 
acquired. by their father with their step-mother upon 

the death*®f both as against the children of the marriage’ 
of the ather and their. step-mother. It was observed 
by Heald J. in the course of his judgment : 

“ As the sisler has already claiined and received her share and 
has presumably left the family on réceipt of that share, itis arganble | 
that she should not be considered at all and that the plaintiff, ‘as. 
being the sole child of the first family who: coiitinued to. bea meniber 
of the'second family, ought to get the whole. oné-third: share of such 
of the jointly-acquired property of the second marriage as. was. Tet: 
at thé-death of the step-parent: It is also arguable that he should. ; 
receive the’ one-third share- diminished by the’ share: which © his” 
sister has already taken, and: ‘that i ‘is the share which the plaintiff. 
actually claims:in this case: On-the other hand itis*arguable that 





- because” they were in fact two children” “of the. first family and ° 


one. has already received “her. share, the other should receive. 
only half of the one-third-share-to which the ‘two together, would - 


have been entitled. It is difficult to guess. what, share the Burmese 


Buddhist law-givers would. hive given in such a case, “but on 
grounds of justice, equity and good conscience I am inclined to. 
think that the plaintiff should be given only half of the one-third 
share, that-is one-sixth of such of. the jointly-acquired property 
of the second. marriage as. was left at the death of his step- 

mother.” Bu 


The ratio decidendi in that case, ccs, proceeds | 
upon the-footing that, as there were two persons who 
would be entitled to a one-third | share, - and as one of 
them had- previously: taken away what-he or she was 
entitled to, in the circumstances obtaining at that time,. 
%n the property which is now to be divided, the other 
person should not be given a share in that property . 
to vee the other would, if he or she had previously 
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mot taken in ‘satisfaction of his or her ant have 
-been entitled.. 
On behalf of the appellants it has been ence that the 
ratio decidendi in Maung Po Aung's case should be 
followed and that: the first six respondents were not 
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‘entitléd to the full half share in. the Jettetbwa or © 


hnapazon property of the second marriage. But the 
present case is fundamentally different fr@m Maung 
Tee. Aung's case in that, in the latter, the property 
which ‘was to be divided was'the property in respect 
of which one of the atet children had taken away what 
he or ‘she. was: entitled to receive in the circumstances 
‘obtaining at the time of her claim, and the question 
arose between an atet child of one of«the deceased. 
‘couple and his brothers and: sisters of the half-blood, 
“while in the present case there is no dispute as regards 
the rights of ‘the. first six ‘responderts in the payin 
property of Daw: Mo. which was the only property out 
of-which Maung: Po ‘Sint’s widow. took’ Maung Po Sint’s 
‘share, and the question: of division ‘of the lettetpwa or 
‘hnapazon property of the marriage of U- Tun Hla.and 
Daw. -Mo arises between the ate? children of Daw Mo’ 
and the afet children of U Tun Hla. It does not 
appear to be logical that, because Maung Po Sint or his 
representatives had taken away his share in the property 
of Daw Mo’s previous marriage and Maung Po Sint 
thus dropped out of the new family, the share to which 
Maung Po Myit or his’ ‘representatives: are entitléd in 
the property acquired subsequent to Daw Mo’s marriage 
with U Tun Hla should be reduced. by the share which 
Maung Po Sint would have had in it if he or his 
representatives Had not taken -away the share in the 
atetpa property upon the remarriage of Daw Mo, For 
these reasons, in my judgment, the rule laid down if 
Maung Po Aung’s case is inapplicable to the case under 
Cotsiderafion., f 
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. It isa settled rule of Burmese Buddhist law that the | 
division of the property of the subsequent martiage 
between the afet children of the husband and of the: 
wife is per stirpi d not per capita ; therefore, in the 
division of suc yperty the nunerital strength of the 









~ group or. family makes no, difference {6' the share which. . 
it is entitled to get.” If there was only one atet child of 


Daw Mo 4% would be entitled to half of the property of 
Daw: Mo and. U Tun Hla quite irrespective -of fhe 


number-of the afet children of U Tun Hla. If it was 
out-of the tettetpwa-or hnapazon property of U Tun Hla 
‘and-Daw’Mo that Maung Po Sint’s widow had taken: 
‘Maung Po Sint’s: share (this could not possibly be either: 
“in fact or in law), then there might be. some reason for. 
-withholding from:what is due to the : afet children. of 


Daw: Mo in-the ‘present division of the estate what might’ 
Maung: Po. Sint’s” representatives. in. 
such estate if he- or-his widow had: not. Sees taken’ 








For. fase! reasons TT aim a oft the opinion “that it is eer 
and equitable and consistent: with thé.general principles 
of division of inheritance under the: Burmese Buddhist 
law to grant Maung Po Myit or his ' ‘representatives an. 
entire half share in the leftetpwa or ‘napazon property 
of U Tun Hla and Daw Mo. 


The appeal fails in substance but we , find that the. 


-.preliminary decree, which-jhas been drawn up. by 


the trial Court, does not contain directions for enquiry 
into the funeral and testamentary expenses of Daw Mo,. 
This omission should ‘be rectified, _ Therefore, while: 
affirming the preliminary decree’ passed by the. trial. 
Court and confirmed by the District Court in substance, 


“we order a direction to be inserted inthe preliminary 
decree requiring the Commissioner for the takirg of 
_accoumts, if necessary, to enquire into the funeral. 
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expenses of Daw Mo. The appellant: a pay the ‘costs 


of the first six a nts in this apve 


SPaRGO, J.—Maung Po or and fifteen Ve "Maung 
Kha (1) is clearly. distinguishable from ‘the present case. 
‘Tn that case oné of two step-children had secured a share 
in . the jointly acquired property of her father and her 
step-mother after the death of her father buf before the 
death of the step-mother. After the death of the step- 
mother the remaining step- -child, Maung Kha, sought a 
share of thé same property as that out of which Ma On 
‘had préviously taken her sharé.and it was held that the 
fact that. Ma On had taken-a share of. that property 


previously reduced the share which Méung Kha could 


‘secure. -. 
— Buti in the eeeeitts case: aeae Maung Po Sint or his 
“widow had secured was his: ‘share i in the atetpa property 
- of Daw Mo. “He secured. nO: share i in the jointly acquired. 
‘ property. . of Daw Mo aiid’ U “Tun Hla. He could 
“not,~ because at the time. if had not yet come’ into 
existence. What is in ‘question now is the division of 
‘this jointly acquired property, Maung Po Aung’s case 
-can surely furnish no reason for supposing Maung. Po 
Myit’s share of the jointly acquired property is affected 
by the previous partition in which Maung Po’Sint 
obtained his share of the Jettetfwa property. . 
_ Tagree with my learned brother that the two cases 
can also be distinguished | becauise in Maung Po Aung’s 
case the parties were children of the half-blood and in 
the present case they are not blood'relations at all. 
Neither can I see any reason why the fact that Maung 
Po Sint had obtained. a share of the aletpa property 
immediately after the marriage of his mother with 
U Tun Hla should affect Maung Po.Myit’s share of the 


_—- 


(1) (1928) ILR. 6 Ran.427. 
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_. The procedure adopted by the:Cow 

_ to» have been correct. ‘For the proper procedure 
reference ane be are to Balakbala Dasee veJ adumath ; 

” Das (1).: 
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"jointly © ‘ateuired Property which he. chimed after 
‘Daw. Mo’s death. . 


I agree, therefore, with my learned ether that this 


_appeal must be dismissed in ‘substance ‘subject to the. 







amendments which he has ordered: 
Joes not’ appear 


— 


(1) (1930) LLAR. $7 Cal, 1358, 1364. 
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APPELLATE CRIMINAL. | 
Before Mr, Justice Ba Ue 


THE KING v. SAW MIN = a3 


; Confession—Requirements of the law—Formal ‘defect—Statement of accusedto Tune 1. 


magistrate on remand apfplication—No record of statement being voluntary— 
. Evidence by the magistrate at the trial—Inadmissibility of evidence— 
. History of legislation as to confession fo a police officer—Criminal 
Procedure Code, ss.164, 364, 533-—Lvidence Act, ss. 24, 25, 26, 29. 
Where a magistrate has made ho attempt to comply with the requirements 
_ of ss, 164, 364 of the Criminal Procedure Code in recording the confession of 
an accused person, such a confession * is not admissible in evidence, But 
where such an attempt, has been made, and there is only a formal defect in 
the rocedtire thereof, it becomes curable-under s, 533 of the Code. 
tie effect of s. 164 of the Criminal Procedure Code, when read with ss. 24, 
- 25,. 26 and 29 of the Evidence Act, is" that (i}a confessiom’made ‘by an accused 
person to a police officer is inadmissible i in evidence, (2) if'a person in police 
: custody desires to make a confession; he must do soin ‘the presence ofa. 
_ magistrate, (3) a magistrate shall. récord it unless he is, upon inquiry from} 
- the person. making it, satisfied “th S voluntary, {4 when -the. magistrate 
. "records ‘it, Aheshall record it in: the“ tanner provided for ins. 164. of. the| 
aly when s so recorded the -conessfon becomes. 
- relevant ‘and ‘admissible in evidence: ie 
~ History of-legislation as'to: ‘confessions made to a patted’ officer, Hetbetinas ne 


“Nasir Ahmed v. The King-Empéror, 63 UA. 372, followed.) : j 


* Queen v: ‘Behar Sing, 7 WR. Ch RIS; ; Queen: v. Kodai Kahan, § W.R. 3 
“Cr: R, 63 Queen-Empress v. Bhairab Chunder, 2 C.W.N. 702, referred to. 


_ Nga Po Dwe v. Emperor, ALR. (1934) Ran.. 78, dissented from, — 

*. The accused, charged with the offence of dacoity, was brought before a 
magistrate for remand, The’ magistrate asked hini whether he had anything 
to say, and the accused replied ‘that he had conimitted the offence and had 
nothing to say against the remand being granted, — 

The. magistrate made a note of.this on the remand setlicitton and 
subsequently gave evidence as to the note at the trial. Held, that, the evidence 
was inadmissible. one . 








é 





Tun Byu (Government Advocate) for the Crowti. 





Bharadwaj for the ‘respondent, - 





- * Criminal Appeal No. 245 of 1938 from’ the order of the Third Addni. 
Magistrate (1) of Sagaing in Cr, Trial No. 56 of 1937. .° 


08 


"1938 
Tae ie Kine from an order passed by the Third Additional Magistrate, 


saw “Min, 


~made a note of. it on the back of the application ff 
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Ba U, J. aise is an appeal filed by. the Government. 


Sagaing, acquitting the respondent of. the eee es 
dacoity. ; 


The allegation against ‘the respondent was’ that he = 


was one of the men concerned in a dacoity committed 


in the house of one Ma E-Hla of Chaung-u -village, 


Sagaing District, on the night of the 16th August 1937, 


_ To prove ‘this allegation the prosecution: relied on - 


the evidence of Pye Din, Tun Hla, Chit--E; Maung 
Myaing and U Hla.. 

~- Pye Din said that he was asked. to j join in: tha: dacoity. 
by the resparident and two others ut here pee to 1d 
so. ben 








Tun Hla’ aid Chit E said tk 


rns thé: diecton of ag: and: heard. him say. 
_“ We:slepttoo:much or we would <‘have - got -more 


property”; as they passed by his hut. ‘The: last witness 
U. Hla was the Township Magistrate of Myinmu at the: 
time,of the occurrénce of this case.’ He said that' when. 


the respondent was produced’ before him on the 20th 
August 1937 for remand, he asked him (respondent). 


whether he had anything to.say and the respondent. 
replied “I committed the offence, and I have: nothing 
to say against a remand being granted.” U Hla 





remand. .. 
-The epiacnce thus ord 
no rooin for: doubt ‘abou 


sled ‘dan leave 
“respondent } 





_ but.the learned trial: Magistrate ‘said that he did-.not 


believe the evidence of any of these. witnesses except’ 


. that ‘of U-Hla. Though he said: that-he believed the 


evidence of U Hla, he réfused to act on iton the ground 
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that “an admission is not a conclusive proof under 
section 31 of the Evidence Act.” 

’ I have read the evidence carefully and I have no 
doubt in my mind that the Magistrate was perfectly 
. justified in rejecting the evidence of Pye Din, Tun Hla, 
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Chit E and Maung Myaing. It is nothing but a mere ~~ 


fabrication. I donot, however, think that the Magistr 
was right in “his: interpretation of: section 31 of t 
Evidence Act. What this section means is that 
adinission, unless it amounts to an.estoppel, is r 
conclusive as against the maker, as it is open to him 
prove that it was. made under a mistake of law or f 
or that it was made under threat or inducement, . ~ 
In the present case: the respondent ¢ detiied havi: 
made any admission to U Hila as alleged, but he cou 
not produce any evidence in support thereof. It mu 
_ therefore, be held ‘that he did mak admission 
his complicity. inthe crime in question:to. U Hla b 
the point‘is ‘whether sich an admissiofi-is -admissit 
in evidence... - The- learned - Governn ent~ Advoca 











of submits that iti ig ‘and in support thereof. he relies « 


the: case of Nga. Po Dwe and yours Eeperor (: 
“There the learned a fede said: .. = 





eee Fn eon on 9th March, the ae ee were broug 

‘before U Thit, First Additional Special Power Magistrate 

. Henzada for aremand, and when U Thit called upon them 
‘show cause against remand; Shwe Wa, Ba Khin and Thein | 
admitted to him that they had taken part i in this dacoity, allegi: 
that they had done so atthe request of Po Dwe and Sami al 
that Po Dwe was their leader. The statements. made:by the 
appellants were recorded by the Magistrate: on the reverse of tl 
application for remand, but- unfortunately - he did not take dov 
‘their statements in accérdance with the law relating to the reco} 

of confessions made before a Magistrate. by accused persons 
police gustody. However, this error is cured by the fact that tl 





“(1) ALLR, (1934) Ran. 78. 
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accused pi c 


criminal bigest if. the making’ ‘ofthe: 


_ opinion of the Court, to dive the: accused; 
- would appear to him reasonable for suppositig that by n 
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Magistrate has been essecined on oath as a witness and hi 
‘evidence that these statements of these appellants : were 
made before him ; and, consequently, his error in not re 
their confessions in the proper way is cured by the provi: 
section 533, Criminal Procedure Code. Section’ 26, Evide 
lays down that a confession made by a person while 
custody of the police shall not be proved unless it was 1 
the immediate presence of a Magistrate; but s section 29°: 

that a confession does not beccme irrelevant because it w 
in answer to questions which the accused need not have ai 
whatever may have ‘been the form of these’ questions, or 
he was ‘not warned. that he was not bound to make such: 
sion and that. evidence of it might be given | again 
Consequently, the’ ‘statements made by these. ‘three appe. 
U Thit when they were ‘produced for purposes: of ret 
admissible in evidence.” a 


What has; in-my- opinion, peal Fiauent 
learned Judge-in holdin g that a confession. 














recorded: |i 
section: 29. of the. Evidence eek All this ae 


inter alia i is “that if a. ‘confession i is otherwise’ s t 





such confession, nd that eviderice of it might: kh 
against him.” What: is emphasized. © i8>- rel 
Therefore this section must be read with’s eetior 
28 and 30 of the Evidence Act which ‘deal’ with 
sions made by accused persons, f : 

- Section 24 provides : 


- “ 4 confession made by an accused person is $ irreles 
sconfession: oF 














proceeding from a person ‘in ® 


he would gain any advantage or avoid-any avil-of a. 


- nature in reference to the proceedings against him,” 
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Put briefly, what this section means is that if it 
appears to the Court that a confession has not been: 


- made voluntarily, it becomes irrelevant and conse- 


_ quently inadmissible in evidence.. - What is significant 
about the section is the use of the word “appears,” 


This word must have been’ used by. the Legislature 


. designedly. What. purpose: the Legislature had in 


mind in using this word: in section 24 will become . 
apparent if reference is made to the history relating to. 


the enactment of the Code of Criminal Procedure and 
the Evidence Act. 


Prior to 1861 the police had power to récord tue 


souieasices of accused persons and a confession. made 
toa police officer could be used as evidence 2, against the 


maker, See Regulaiion. 20 of 1817. In 1861 the first 
_ Code of Criminal Procedure’ was enacted 2 and section 


4S 148 of that Code provided that 


"no confession or adtnission of guilt nade to a tees ‘bilice? ‘shall 


ss bss need as evidence against. a person setae of afiy- offence,” a o 


‘ Section 149 of the same Code provided that ° 


“no ‘confession or adistetton of guilt mitts ty, any pergon. 


‘whilst he is in the custody of a policé officer, unless it be made in 


the immediate preseuc? of a Magistrate, shall be used as evidence: 


against. such person, 


Why the ieaciatatiis took away the power from the 
police to record confessions and enacted that a confes- 
sion made to a police officer was inadmissible in 
. evidence was because of the malpractices employed by 


the police to get confessions from accused - persons. 


See the observations of the learned Judges made in 


Queen v. Kodai Kahar and others (1) and ane. ¥ 


Behary Sing and others (2). - 





« MHS WR, CrRO. "(@) 7 WR, Cr. R.3, 5. 
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In order to check the spread of this evil some more’ 
stringent provisions were enacted wher the Code was 
amended and the Evidence Act enacted in 1872. 
Sections 148, 149 and 150 were taken out of the Code 
and engrafted with slight alteration in language as 
sections 25, 26 and 27 in the Evidence Act. 

From this history it. will become quite spvaitnt 


¢ 


' why the Legislature used the word “appears” in’ 


section 24 of the Evidence Act. It was to provide’ a. 


safeguard in the interests of accused persons. . It. 
“connotes less positive proof. If it appears to the Court | 


from. the circumstances of a: particular. case that ihe P 


[ confession has not been made. voluntarily: it must be 





dices should be 
_ presumed to éxist in-cases where an. accused person in 
aS custody makes a confession. _ That was also- the. 
“view. taken~ by Maclean ..C1J; “Queen-Empress Nv. 


Bhairab Chunder Chucker ee y wliore i ties 










“The three statements: here, t ot ght not: ‘amounting to “confess 





~ “sions; are, to ‘my mind, of an incsiminating. .character,- and. that 


being so, they cannot in my judgment be admissible wsless they © 


are shown to be voluntary. To revert for a moment to the law: of 


England upon this point from which ina great measure the law 
of India derives its source—any such statement, to be admissible 
against an accused, must be free and voluntary, and this principle 
appears to me to find expression, in substance, in sections 21, 24, 


’ 25 and 26 of the Evidence Act coupled with section 164 of the 


Code of-Criminal Procedure, though sections 25 and 26 of the 
. “Evidence Act are apparently peculiarto this ccuntry, and the 
safeguards in India, in favcur of the accused, are, in some -sense, 


“ -‘more pronounced than in England. y 


- At page 708 the learned Chief nee repeated i it by. 


Shai 


“In other wor ds, I do not think that these statements, cortining 
as: they ‘do incriminating matter’ and made to a Magistrate’ 
(1) 2 C.W.N, 702, 
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‘by the accused when in the custody. of the police, can be 
admissible as an admission under section 21 of ‘the Evidence 
Act -utless they be shown to be voluntary.” 


That this view is, in my opinion, the correct view 
finds support from the wording of section 164 of the 
“Code of Criminal Procedure. When the Code was 
ametided in 1872, a new section, namely, section 122 
was put in. It was the same as section 164 of the 
present Code prior to its amendment i in 1923. It ran 

. inter alia as follows : ; 


- “ Ais Maidiiate dhall secord any such confession unless, upon 
enquiry, he has reason to believe, that it was given voluntarily, and. 
_ he shall’ make a memorandum. of any ‘such’ cqnfession to the 
_ following efféct.” . 


This: ' martion still remains elena the same in 








“that no Magistrate shall. cord : a :¢@nféssion made by an 
accused. person in police custody unless he is satisfied 
upon enquiry that the confession is voluntary? Section 
.164.0f the Code should, therefore, in my opinion, be 

read. together with sections 24, 25, 26 and 29 of the 
' Evidence Act. If so read, we get the following result : 
(1) that a confession shall not be made toa police 
officer ; (2) that if a person in police custody desires to 
gpakce 4 confession, he must do so in the presence of 
a Magistrate ; (3) that the Magistrate shall not record 
it unless he is, ‘upon - enquiry from the person 

making it, satisfied that it is voluntary ; (4) that when 
the Magistrate records it, he shall record it in the 
"manner ‘provided for in section 164 of the Code; 
{5)-and that only when so recorded the confession will 
become relevant and admissible in evidence, - 
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I go into this matter rather at length in order to- 
show that the view of the learned Judge who decided - 


‘the case of Nga Po Dwe and others v. Emperor (1) is. 


untenable. If the view of the learned Judge is correct: 
it will have the effect of reducing the wholesome provi-. 
sions as contained in section 164 of the Code’ of 
Criminal Procedure to a nullity, For these reasons. Te 
respectfully dissent from that view. 

I'am fortunately relieved from the duty of rolerne: 
this case to a Bench das there is an -authoritative: 
pronouncement on this point by their Lordships of the: 


Privy Council made.in Nasir: Ahmed vs The King-- 


Emperor (2). In:that case the appellant Nadir Ahmed” 
was charged with dacoity with murder: While he was 
in police custody he was taken by one Mr, LD. Vasisht;- 


_a First Class Magistrate, to the scene of the dacoity.. 
“Phere ‘the appellant - was alleged to” have made. a: 
_ confession of his: participation i in the dacoity. and firing’ 
<a revolver in ‘the course : of the: pursuit,” ‘At the trial’. 
Mr. Vasisht was-called 
-he deposed that he made 
appellant -had told him’ and after dictating to a typist a 

‘memorandum from the fough notes he destroyed them. ; 








a witness -by. the Crown and.” 


gnotes of what the. 








He produced the memorandum and it was put in 
evidence. { The memorandum was signed by him and: 
at the end, above the signature, there was appended ‘a. 


_ certificate. somewhat to the same effect as that prescribed 


in section 164 and in particular stating that the: 
Magistrate believed that “the pointing out and the: 


statements were voluntarily made.” Y Mainly’ on the: 


evidence of Vasisht the: appellant was convicted.) .On: 
appeal their Lordships of the Privy Council rejected. 


the oral evidence of Vasisht and the memoranduny as. 
» inadmissible in evidence on the following grounds : __ 





| Al) ALR, (1934) Ram. 78, (2) (1938) 63 LA. 372, 
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’ “Qn the matter of construction sections 164 and 364 must be 
dooked at and construed together, and it would be an unnatural. 
‘construction to. kold that any other procedure was permitted than 

that which is laid down with such minute particularity in the 
‘sections themselves. Upon the construction adopted by the 
Crown, the only effect of section 164 is to allow evidence to be 
put in a form in which it can prove itself under sections 74 and 80 
of the Evidence Act. Their Lordships are satisfied that the scope 
and extent of the section is far other than this, and that it isa 
section conferring powers on Magistrates and delimiting them. It 


“is also to be observed that, if the construction contended for by 


the Crown be correct, all the precautions and safeguards laid down 
‘by sections 164 and 364 would ‘be of such trifling value as to be 
. almost idle. { Any Magistrate of any rank could depose to a confes- 
‘sion made by.an accused so long as it was not induced by a threat 
or promise, without. affirmatively. satisfying himself that it was 


-made voluntarily and without showing .or reading. to the accused. 
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‘any version of what he was ‘supposed to have said, or asking for: 


‘the confession: ta be vouched by any signature: The range of 
Magistezial Corifessions would be so enlarged by this. process that 
. the provisions. “of. section. 164..would . almost inevitably be: widely 


disregarded | in: “the: ‘same ‘manner. as they were seca in the 







- present case... 9 eS rcp 
As a-matter es 
-the position of the. Ma 
examination of the Codé shows how carefully and precisély defined 
is the procedure regulating what may be asked of, or done in the 
‘matter of ‘examination. of, accused persons, and as to how the 
results are to bé.recorded’ and what use is to be made of such 





rs position of ieee persons é and 


“wecords.’ Not is this surprising in a- jurisciction where itis not - 


permissible forean accused person to give évidence on oath. So 
with regard ‘to the Magistracy : itis for obvious reasons most 
uindesirablé that’ Magistrates and Judges should be in the position of 
“~witnessés iri so far as it can. be avoided. Sometimes it cannot be 
-avoided, as under section 533°; but where matter.can be niade of 
wecord and therefore admissible as such there are the strongest 


reasons of policy for supposing that the Legislature, designed that 


it should be made available in that form and no other. In their 
‘Lordships’ view, it- would be particularly unfortunate if Magistrates 
were asked at all .Zenerally to act rather as police-officers than as 
_ Judicial Seysons ; to. be by reason of their position freed from the 
' disability that attaches ta police-officers under section 162 of the 


cy are both to be considered.. An 
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Code ; and to be at the same time freed, notwithstanding theis 
position as Magistrates, from any obligation. to make records. under 


‘section 164. In the result they would indeecl be relegated to the 


position of ordinary citizens as witnesses, and then would’ be 
required to depose to mattérs transacted by them in their. official 
capacity unregulated by any statutory: rules: of procedure ‘or 
conduct whatever. f Their ‘Lordships are, ‘however, ‘clearly. of 
opinion ‘that this unfortunate position carinot: in future arise 
because, in their opinion, the effect of the statute is clearly to 
prescribe the mode in which confessions’ are to be dealt with by: 
Magistrates when made during an investigation, and to render 
inadmissible any attempt to deal with them in the method 
proposed.in the present case. The evidence .of Mr. SVasisht should’ 
therefore, i in the opinion of their Lordships, shave been rejected by 


~ the Court. The admission in evidence of Mr: Vasisht's. ‘memoran- 


dum,-such as it was, is a minor point. It does not appear. to have: 
been used-by him merely to refrésh his memory, bait’ fo have been 


: putin as:a. document: This is of no great importance, ‘because if 
-: thes 







lence was allowed perhaps no. more mischief was done: 
mission cf the memorandum ; but it has alw: ays to be- 





by tl 





x remembered : Abat. weight; Or apparent. weight; is” lent to’ oral. 
; testimony ‘by aw ritten version of it closely ¥elated in time to. the 
_ events descr: ibed,. and it ig an additional objection to the proceed—_ 





ings-under review: that such 2 a rec 
admitted i in éV idence.” 






should have been 


From this what is now clear is thatitt cases where a. 


. Magistrate has made no attempt to comply with the 
‘requirements of sections 164 and 364 of 'the Code of 
, Criminal: Procedure in recording the confession of an, 
' accused person, sucha soulessiont is not admissible in. 
‘ evidence. Where such an attempt has been made, but{ 


there is a formal defect in the procedure thereof, thery 
it will become curable under section 533> of the Code of 
Criminal Procedure. 
In the present case no attempt to*comply with ‘the: 
requirements of sections. 164 and 364 of the Code of 
Criminal Procedure whatsoever was made by U Hia in 
recording the confession of the respondent. “Whea the: 
respondent admitted to him that he had committed the: 
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crime he should have asked him whether he (réspon- 
©. make a confession. If the respondent- 













_ dent) want 
. replied in the affirmative, then he should follow the 
. own in sections 164 and 364 of the 
1. Procedure. “If Magistrates’ only 


Manual, they can never 
onfession alleged tc 
respondent is 








ndent with the dacoity in 








The appeal fails and it is dismissed. 
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When a plaint orm 


the officer "opis, eng pron 





The Code contemplates that certain fonitivia of 


Filing of powers pi an 1 Advocate, i 


Fuzzle Ali, In re, 19 Suther. W.R,-Cr, 8 Ral: Kiar: ay: Vv, - Nobin 
Chunder, 1.L.R. 6 Cal, 585; Maung Kyaw v. Maung Po Thaing, 3 Bor. L.0. 
131; Muruga Chetty v. Rajasani, 22 M.L.J. 284 ; ‘Qiscen-Empress v, Karippa, 
I LR. 20 Mad, 87; Sattaya v. Souwdarathachi, 1. LR. 47 Mad, 312; Thakur ve 


- Hari Das, LL.R. 34 All. 482, referred to. 


P. K. Bass forthe appellants. ‘The advocate who was © 
engaged by the appellants in the District Court and who 
held the power of attorney from his clients drew up the . 
memorandum ofappealand signed it. _It was presented _ 
to the Court.by another advocate on his behalf. Objec-— 
tion has been raised that the appeal papers could not be | 


filed except by the advocate ake was duly authorized. 








* Letters, Patent Appeal No. 3 of 1938 from the Jndgoen 6 of this Court in 
Civil Second Appeal No. 175 of 1937. : 
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Reliance was placed-on the decision of this Court in 
. Inthematter of filing powers by an Advocate(1). Neither 
the provisions of Order 4, rule'1 of the Civil Procedure 
Code, nor those of Order 41, rule 1, require that a plaint 
or memorandum of appeal shall be filedin Court by the 
* advocate who holds a power of attorney from his client. 
. Presentation of a plaint or an appeal is a ministerial act 


-and can be performed by another person on behalf of 


_-the advocate engaged in the case. It is a comm 
‘practice in the districts for one pleader to file paper 


-; Court.on behalf of another pleader, and in the High 


Court authorized clerks of advocates file the plaints, 
2 applications. and appeals.. If it were otherwise business 
~in Courts would be greatly hampered, When something 


- is to be done by a person himself, the Code expressly 


states so, ¢.g. thé presentation of an application by. a 
“person: for leave to sue as a. pauper. There is. nothing 
in the provisions of Order 3, rule 4 (1) of the Code. to 
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“suggest that an authorized. leader could not delegate. ,; 


“his duty to file a plaint-or’an appeal to another pleader. .. 
In the matter of filing powers by an Advocate i is distin- _ 


* guishable. There an advocate not only presented but 
‘also signed a memorandum of appeal without any. 
authority from the appellant. 


Irvine-Jones for the respondents, As plkader eltheé:. 
acts or pleads for his client. Pleading means addressing’: 


the Court on behalf of his client. Every other furiction 
of the pleader comies within the word “ act” as used in 


“Order 3, rule 4 (1) of. the Code, and such a functio= — 


cannot be merkgee The filing. 


_appeal is an-“act,” See Fuz 
matter of filing powers br “an "advocate (1); KK. Roy vi 


N. S Chuckerbutty- 5  Desram v. Bawa Singh (4) 5 : 








* (3) LL.R. 6 Cal. 5835, 589." 


) LLR, Ran. 249. 
- (4) LL.R. 8 Ran, 290, 293. 


{2) 19 oRe.Cre 8. 
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Trading Co. (2). 


Basu in-reply. One cannot put.an » interp 
regards a statute that leads to. absurdity. A f 
appeal can be presented at the Judge's house: and 
Court hours, See Thakur Din Ramv. ‘Ff ! 
Saitaya v. Soundarathachi (4). 


iar aie J.—This Letters ~ 
ee granted by a single. 
Second: Appeal No, 17 
importance to the Tega 












a saan h 


and that, tnecbtore, the apps i 
The argument for the respi 
provisions of Order IIT 


has been appointed for 
in writing signed by such pé 
some other person duly auth 
to make such appointment.” 


(i) LL.R. 13 Lah. 775. 
(2)-1,.L-R.17 Lah, 610. 
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The argument was that the presentation of the appeal 
amounted to “acting’’ for the appellant, and that as the 
presentation was made by Mr. Ganguli, who had not 
. been duly appointed to “ act’ for the appellant under 

Order III, rule 4 (1), the appeal must be dismissed. 

‘This argument found favour with the learned -Assistant 
". District Judge, and. the appeal was therefore dismissed. 
This decision has been upheld on second appeal, but’ a 
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certificate has been granted for further appeal to a. 


Bench. The learned Judge who heard the. second 
appeal considered that he was bound by the judgment 
- in In the matter: of filing powers (Documents. of appoint- 
. ment) by an-advocate or pleader (1), and that, as in that 
case it was’held that an advocate “acts” when he files 
a memorandum.of appeal and therefore in all such cases 
a power of: attorney i is necessary, the appeal. was not 
presented «in.accordance with. law to the. Assistant 
District Court; and hence there: was -no proper appeal 


= before the. Court. ae second appeal” was ee 


dismissed. - 

-As ned - lense dainsel ice ‘cc z jespondents 
~ before us, the point is.that the: provisions. of Order ITI, 
rule 4, contemplate that a pleader. either acts or pleads 
and has no other function, it being said that the origin 
of the distinction between acting and pleading is the 
distinction between the functions of a solicitor and a 

barrister in England. It is then urged that ““to plead ” 
‘means to'address the Court as an advocate on behalf of 
either party, and therefore that all the other femetions 
. of a pleader must.be included within the verb “ tojact.” 


This argument may, On a very strict view, be correct, 


but I am unable to’accede to the further argument that 


— no: delegation of the power. to act is dermitted under. . 


Ordef III, rule 4. There is nothing’in the terms of the 
Tule to brohibit such delegation. The judgment in 
(1) (1926) LL.R. 4 Ran. 249. 
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In the matter of filing powers (Documents of appointment) 
by an advocate or pleader (1) is’ distinguishable from - 
the present case, because in that casethe memorandum 
of appeal was not only handed over to:the Court by 
an .advocate who had no wriften authority but was 


: signed by thesame advocate ; and for the appellants it 


is not contended: that anotlier pleader. may sign a 
memorandum > of appeal on behalf of the pleader who 


_has been duly appointed under Order III, rule 4. — 


So far as. India (and Burma) are concerned the 


. Slasic definitions: of the expression “to act”’,as usedin 


and Kali Kumar Roy -v. Nobin Chunder’C 


4 I think that he ve act ' there “means: 






Uh le Ali (2) 
5 cher buity 
(3). In. the earlier case Phear i said fat page We 


forensic parlance; ‘are contained in In re # 


the: doitig of 
something as the > Agent. of the principal “p Fich shall be 
recognized or taken tice ‘of by the Court as the act of. that 
pencial. 5 ‘ such: for: ‘instance: as filing a- ‘document.’ Pete 















In the later’ case White |. said (at ‘page’ 590): oe 


a To act for a Hee in Court is to “paike™ on. his” ‘behalf tn 
the Court, or in the offices of ihe Court}.the necessary steps 
that must be taken in the-course of the litigation in order that 


_ his case may be properly laid before the} ovtt. " 


- With the ‘ greatest respect, TI am prepared to adopt 


these definitions ; but, in my opinion, there is nothing 
in Order-III, rule 4, which prohibits a pleader from 
delegating some of his functions, and the Code plainly . 
contemplates that certain fumetions of a. ministerial 
nature may be delegated, . A ministerial act, in, relation 
to this matter, is an act which does’ not’ tequig the 
personal skill or attention of the ‘pleader and whithéan 
be. done without consideration of facts or circumstarices. 







tt} (1926) LLR. 4 Ran. 249, (2) 19 W.R. (Cr 8,” 
(3) (1880) 1.L.R. 6 Cal. 585. 
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_ Tohold otherwise would result in complete chaos in 
thé administration of justice and would, within a short 
time, bring about’a state of affairs which would render 

“it impossible for the Courts of law to carry on their 
work. For, the payment of Court-fees, translation and 

- «copying fees, and the like merely ministerial acts, are 
“acting ’’, just as much as the presentation of a plaint 
or memorandum of appeal is “‘acting’’; and if ‘the 
judgments of the Assistant District Court and this Court 
on second. appeal are correct, the fesult would be that 

" Officers of the Courts could receive such payments only 

from the’ hands of the parties themselves or their 
pleaders duly appointed, obviously an impossible state 
of affairs. It is conceded, and no doubt it’ is correct, 
that the drafting of a plaint or memorandum of appeal, 

 oracts:of-the same nature, -which can only be done 
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upon consideration of facts and. circumstances,.must be 

. done.by.the duly appointed pleader; ‘atid,’ therefore, . 
Such doctiments must be signed by him, anid: such acts 

_ -cainot be: done or such documentscannot be: ‘signed on | 

“his behalf by another pleadér:” But the satiie‘considera-__ 


tion does not apply to acts which are merely mechanical, 


" such as handing over a bundle of papers. Tosuchacts, 


in-‘my opinion, the maxim qui facit per alium facit per 


se must be held fo apply, and the ‘presentation of the 


_ plaint or appeal must be taken to be that of the . 
signatory thereto, although the actual handing over may . 


be performed by a servant or agent, 
San Maung a scl v. ee Po Thaing () 
Parlett J. said : es. 


na @ Reference is eeadet in the arguments to the practice whereby, 
owing tothe inability which barristers share with other people to 


° bein two places at once, one advocate ‘gets another to represent j 


- him when his case is called. In the wast naafority. of instances 





2-1). 3 Bur. L.T, 134 - 
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when this occurs the business-.is of a merely formal character, : 
and it is for the advantage and convenience of all concerned, 
Court, counsel and client, that this should be allowed.” : 


‘The learned Judge went on to say that an Fe 


could not, without his client’s consent, hand over the 


whole conduct of the case to. another advocate. bs 
g this view I respectfully concur: 


‘That such delegation is permissible is, to my mind, 
clear on the plain provisions of Order IV, rule 1, 


“which: refers to the presentation ‘of plaints, and Order 
‘XLI, rule 1, which refers. to the presentation of © 
“appeals, Order IV, rule’ 1; sub-rule. (1), says. -that - 
every suit shall be instituted by presenting -plaint, to 

the Court or such officer ‘as'it: appoints .in this. behalf; 
“There is nothing in the rule to’show thatthe: presenta- “i 
“tion must be at a particular. ‘place. or ata pat ar 







ime ‘or. by a particular - person, | so long as“it 
sentation to the Court orto. the .cfficer Appoit 





“Pr ; 
“by ‘the Court. . Order AUT; ule 1, sub- rule me is even» 
~more- explicit. At says. . Hae 


ou Every appeal shall be pestebria in ite foe ofa memorandum 4 
signed - by the appellant. or his pleader and presented to ‘the: 
Court or to such officer as it appoints in this behalf.” 


The rule lays down that the memorandum must be 


signed by the appellant or his pleader, but it expressly 
refrains from stating that it must be presented by ‘the 
appellant or his pleader. In Thakur Din Ram and 
another v. Hari Das (1) and Sattayya Padayachi and 
six others v. Soundarathachi (2) it has-been held that _ 
a plaint or memorandum of appeal may: be presented 
at any time or at any place. It follows asain 
inference, from the wording of Order IV, rule’1’ 
Order XLI, rule 1, that-it may.be presented on tehalf 





‘meee weet 





- (1) (1942) WLR, 34 AML 482, (2) (1923) SLR, 47 Mad, 312, 
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of the plaintiff or appellant, or his pleader, by any 
person to. whom. this duty has been delegated. 

*.. In Queen-Empress v. Karuppa Udayan and others 
{1) a Bench of the Madras High Court held that a 
presentation of an appeal. petition by the clerk of the 

. appellant’s pleader is equivalent to a presentation by 
the pleader himself when the petition is signed by the 
pleader and he is duly authorized. - Although this was 
a criminal case the same principle.is applicable to civil 
cases. And in Muruga Chetty Gnd others v. Rajasami 

and others (2), where the question of the delegation 
by: a pleader to his clerks of the-duty of paying on 

belialf = ‘of his client the various dues of the Court 


“was fully: considered, it was not suggested that such 


delegation. was in itself improper. If these functions 
may ‘be performed | by the clerks of. pleaders, it would 






“pleader on behalf of ‘another: 








over the papers to the Court, or the officer appointed, 
being performed by a clerk or another pleader, to whom 
the duty of performing that act has been delegated by 
the duly authorized pleader,. 


This appeal must therefore be allowed, and the 


judgments and decrees ofthe Assistant District Court 
of Mandalay on first appeal and of this Court on second 
_appeal’ must be set aside, and the first- appeal must be 
- remanded to the Assistant District Court of -Mandalay 


-a0r disposal on the merits. “As the first appeal was 
_ dismissed on a preliminary point, the appellants are: 


s 


* (4) (1896) LL.R, 20 Mad. 87. (2) 22 Mad. LJ. 284, 


strange to hold that they cannot be perfor me : 


. Insmysopinion, when a‘ plaint’ ‘or memoranda 

of appeal ‘has been drawn up and signed by a pleader 
~-dulyauthorized under Order’ ‘IH, rule 4, there is’ 
nothing. contrary to the provisions, or the intention, or . 
thé spirit of that rule in the mechanical act of handing’ 
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1938 entitled, under section 13 of the Court Fees.Act, to a 
SAWARICAL refund of the Court-fees paid on the memoranda of 
second appeal and of this Letters Patent Appeal... The: 
costs of the second appeal, advocate’s fee. two gold. © 
mohurs, and of this Letters Patent Appeal, advocate’s. 
fee three gold mohurs, will be costs in the eee appeal ' 
before the Assistant District Coiirt. “s ; 


; Kuwsita. 
DUNKLEY, 


"ROBERTS, Cj. s agree: and have ee to ada 
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CRIMINAL REVISION. 
Before Mr. Justice Ba U. 


MAUNG SAW MAUNG »v. MA ME SHWE* © 1938 
Aug. 26. 
Receiver, offence by. a—Sanction or. leave of Court for prosecation—-Receiver 
not a public servant—Criminal Procedure Code, s. 197." 
No sanction or leave of a civil Court is necessary for the prosecution of 
‘a receiver appointed by the Court. for a breach of the ordinary criminal 
law of the Jand conmmitted by him. A’ receiveiiippointed by a Civit Court 
_is not a public servant within the meaning of s. 197 of the Criminal Procedure 
_ Code, ; 
-, Empress v. Municipal ‘Corporation’ of Calcutta, 1 LE 3 Cal, 758 ; 
Kimchand v. Mulji, LER: 52 Bom. 898 ; Lukmanji v. Valibhai, AER, (1934) - - 
‘Bom. : 306; Nagendra Nath v. Jogendra Nath, 13 Cr.b.J. 491, referted to, 
U Ohn Maung v. Ebrahim, LL.R. 6 Ran. 268, distinguished. 
Sie Chand v¥. Emperor; I. LR. 46 Cal. 432, dissented from. . 


"Kya Gaing for the, applicant. 





~ Respondent i in. person. Ss 


: Ba: U, J.=This.. is va réfetence nail roe fe = 
“District Magistrate of. Mysinenoys under the ‘following Sgr 
ts circumstances. : .. 
- In Givil Regular No. 125 of 1937 of the Township | 

- Court of Wakema, Maung Soon Hwat sued Saya Kyai 

- for recovery of a certain sum of money alleged to be 
due onthe mortgage of a piece of paddy land. On 
the same date on which he filed the suit, he applied 
for the appointment of a receiver fo take charge of the 
mortgaged property. Saw Maung,Headman of Wegyi, 
was appointed interim receiver. Two days after his 
appointment. he went with some villagers to take 
charge of the ‘mortgaged property. The property was 

at the time in the possession of Ma Me Shwe, 
“daughter-in- law of the defendant Saya Rye. In ‘Spite 





ee Crintnal | Revision No. 266B a 1938 arising out of Criminal Friat No. = 
of 1938 of the Subdivisional Magistrate (1), Wakema, 
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of her esr Saw Maung took possession of the lanie 
and its produce. In consequence thereof she filed a 
complaint in the Court of the Subdivisional Magistrate 
of Wakema, charging Saw Maung and his companions 
with having committed an offence punishable under 
section 392/114 of the Penal. Code. The Magistrate 
accepted the complaint and after an examination of the. 
complainant and her witnesses he charged Saw Maung 
unde? section 506 (1) ang his companions under 
section 506 (1)/109 of the Penal Code. _ 
Saw Maung therefore applied to the District 


Magistrate to move this Court:to quash the proceedings 


on the ground that a receiver -cannot be prosecuted 


‘criminally’ for acts or omissions made by him in’ his 
“ capacity.as receiver without the sanction of the Court . 
-which appointed him. _This.submission was. accepted 
“py.the learned District Magistrate and in so doing he 
relied on U Ohn Maung. vig Ebrahim (1): and Santok 
‘Chand v. Emperor (2). . The’ first case. 2 does: not: ii ies 
; What it- lays down is that oS 


* a receiver cannot either sue or be sued wikhortt the permission 


-of the Court which appointed him and that if a Court entertains 


a suit or appeal arising out of such suit without such leave, it 
acts without jurisdiction.” 


Tt thus deals with the jurisdiction of civil Courts 
only and not with the jurisdiction of Criminal Courts. 

The second cas¢ does, however, in 4 way support the 
view of the learned District Magistrate. What it lays. 
down is that = 


“a receiver appointed by the High Court, who has, under its 


- order, taken possession of properly cannot be prosecuted for 
‘criminal breach of trust in respect of the same without first 


obtaining the leave of the Court.” 





() (1927) LL.R. 6 Ran. 268. - (2) (1918) LL.R. 46 Cal. 432, 
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This view has, however, been dissented from by 
the High Court of Bombay in two cases, namely, 
Kimchand N. Bhavsar v. Devkaran Mulji and others (1) 
and Lukmanji Kamruddin v. Valibhai Karimbhai (2). 
- Jn the first case, Patkar J. with the concurrence of 
Baker J., said : ; 


. © With regard to criminal prosecution. the matter stands 
on a different footing. Part VI, Chapter XV, clause B, of the 
Criminal Procedure Code, lays down the conditions requisite for 
‘institution of proceedings. Sections 195, 196, 196A, 196B, 197, 
198, 199 and 199A lay down the provisions as to when the Court 
shall take cognizance of the offences specified in those sections. 

‘There is no provision in the Criminal Procedure Code requiring 
the ‘léave: of the Court to prosecute a receiver before taking 
‘criminal proceedings against him. It may be desirable to bring 
to the notice of the Court, which appointed the receiver, the 
offence committed by the receiver in execution. cf the orders of 
-the ‘Court and-obtain the leave of the. Court . before prosecuticn. 
But we think: that: we shall be. trespassing. on ‘the functicns of 


the “legislature © if we were to. hold’ that. the leave of the civil. 
- Court is a “ecndition~ precedent to. the -Magistrate’s. taking. 


- cOgnizrnce of. a complaint against the receiver : appointed by the 


Court. A criminal cffencé by a receivér Wotild be clearly in 


; respect of anact.committed in excess of the. authority cf the 


receiver appointed by a civil Court, and the reason of the rule: 


requiring leave of the Court before suing the receiver. would not 
apply to a.criminal prosecuticn against the receiver, for violation 
of the criminal law.” 


In the second. case, Murphy J. said with the 
 eeniiee of Divatia J., that _ 


‘a receiver is not one of the dani servants mentioned in - 


section 197 of the Code cf Criminal Procedure and that ther efore 
* no sanction is seseetiecas for bis prosecution.” 
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Even Flethery. of the Catcutta High. Court took 


a Wew similar to the view taken by the Bombay High 


2 re 
* (1) (1928) LL.R. 52 Bom, 898, _ (2) ALR, (1934) Bom. 306, | 
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Court in Museu Nath ihn v. Jogendra Nath 


Mauxs saw Srimoney and others (1) where the learned Judge said 


MA. “ME 
. SHWE, 


Ba JU, J. 


_ that 


* no sanction is necessary to proceed agaist: a receiver appointed 


by the Court fora Dresen of the or ‘inary Criminal law of be 


- country.” 


re a eae ae Bombay ae oe and 
Fletcher J. have laid down the law correctly. 


“ The right to prosecute any person, or body . of ‘persons, by 
whom one may have been injured, is a common right. ‘which can 
only be limited by’ special legislation ; ; andin considering whether 
the right has been taken away, we thust see that it is taken away 
by express wor rds, or by necessary implication. ; rae Ae - i 


‘fer Ainslie J.- in’ The’ Empress v. The Manicipat 


Corporation of the Town of Calcutta (2\s op 
The only check: placed. on such «a. ‘BERL: = the 








legislature is tobe found-in sections 195, °'196.(a). (in’ a 
limited manner) and 197, Criminal Procedure Code. 





Of these sections;. section: 197-4 ‘the one. ‘that: is"appli-\. 


cable. Even in the case or . this section, unless: the _- 


person concerned | is a Judge, : Magistrate or public: 
servant not removable from office save by or with the 
sanction of the Government and unless the act. 
complained of has been committed by the accused 


_while acting or purporting .to act in the discharge. of 


his official duty, he is liable to prosecution. A receiver 
is not a public servant within the meaning of section 197, 
Code of Criminal Procedure, and so no sanction of the: 
Court which appointed him is necessary for his prose- 
cution for a breach of the ordinary Criminal law of the 
country. . - . ; 

With these remarks the proceedings may be 
returned. 





(1) 13 Cr. LJ. 491. "Qj (1878) LER. 3 Cal. 758. 
G.B,C.P.0,—No, 73, H.C.R,, 9-2-39—1,650—II. 
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Before Mr, Justice Braund, 


- MAUNG NYI PU ». EAST END FILMS.* 1938 
ae ae Feb, 21, 
. Actionable wrong—Iuducing, another to commit wrongful act—Procitrement of : 
object not wrongful by illegal means—Action detrimental fo third party— 
Lawful action done by persuasion and lawful means—Motive and malice— 
Film aclress a.minor—Inducement to put an end to her contract—Offer 
of higher salary—Contract Act, s, 11—Infringéinent of. copyright— . 
* Authorising” publication—-Copyright: Act, s. 2 (2). 
A man may be liable for inducing another to commit an actionable wrong, 
--whatever:means he employs, or he may be held liable for inducing another to- 
do something, though not wrongful, to the detriment of a third Party, if” the 
‘means he employs for, so inducing him are themselves illegal. 
. But a person who suffers loss by reason of another doing or not doing some > 
act which that other is entitled to do or to abstain from doing at his own will - 
and pleasure, whatever his real motive may be, has no remedy against a third 
person who, by persuasion or some other means not -in itself unlawiul,. has: * 
“brought about the act or omission from which the: loss, comes, even thongh such” 
on ‘was actuated by malice. : : 
Held; that a person who induées a fim ‘actréss 6 — an end. to her. contract -. a 
of service with another, shé being a.minor and consequently not. bound by: ne 
“contract, and-to come to him-on:a higher salary, comithits no ‘actionable Nice as 
y Persuasion and, offer of a higher. salary are not illegal | means, . 
Allen. v. Flood; TB) AG. 1; De 6 “Francesco v. Barnum, 45 Ch. D. 430, 
referred to. , 

: Held also, that in s. 1 (2) of the Capyiiptt Act the word‘ antiodins 8 bad. a 
wide meaning as in the English Act and would cover anything done with the 
knowledge and connivance of a person. 

Falcon v. Famous Players Film Co,, (1926) 2 K.B. 474; Performing Right 
Society, Lid. v. Ciryl Theatrical Syndicate, Ltd., (1924) 1 K.B. 1, referred to. 











Foucar for the plaintiff. 
Rauf for the defendant. 


BRAUND, J.—I do et in this case propose to reserve 
‘my judgment, and ‘I shall compress it into as small a 
“space as i can, because, in my view, the i issues are really 
quite simple. 


© * Civil Regular Suit No. 206 of 1937. 
10 : 
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The suit is one by a gentleman named Mane 
Nyi Pu, who is the sole proprietor of a film- -producing 
business called the ‘ A1 Film Company.”. The plaintiffs, 
under that name, have been engaged for some little 
time in producing Burmese films for exhibition in 
Rangoon and in Burma generally. The suit is brought 
against a rival concern called the “ East End Films,” 
of which the sole proprietor is an Indian eentlemari 
named Anand Singh. The subject-matter of the 
differences which have arisen between the plaintiffs 
and the defendants is a young film actress by the name 
of Ma Than Tin, otherwise called Gracie May Than.. 

“The plaint puts the matter in this way. It says by 


Shcessiti 2 2 that Ma Than Tin in the years 1935 and 
1936 had entered into a contract with the plaintiffs to 
- act-in.a number of films of their production and, in 
particular, it seems—there is no’ dispute about this— 
“.thaton. the 22nd June 1936, Ma.Than. Tin together’ 
--with -her. mother purported. to enter into a contract 
- with the plaintiffs that-she would act in five films for the 


: “plaintiffs at a salary which; I thing I am right insaying,~ 


_ was to be Rs. 300 for each of the five films. It is right 
that I should say that this so-called contract was the - 
third of three contracts that Ma Than Tin had had 


with the plaintiffs, the other two being earlier ones in 
point of time. And I am prepared to accept it for the. 
purposes of this judgment, on the evidence that I have 
heard, that it is fair to say that such reputation as an 


actress as Ma Than Tin enjoyed in Burma had been’ 
~ acquired through the medium of the plaintiffs’ pictures 


in which she had been engaged. It seems that only’ 
two of those five pictures had been completed by May 
1937. The first one was a comparatively short one. . 


_ But the other—a picture by the name of ‘‘ Webagi ”’— 


was of such a character that considerable difficulty 
arose both in the photography and in the setting of it 
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and, in consequence, it occupied a _ period, I think, of 
nine months or more. In the resullt, therefore, up to 
May 1937 there had, as I have said, been completed 
only two out of the five pictures in which Ma Than 
Tin, was engaged to act. I am prepared to believe that 


by that time there may have been present in the minds . 


of Ma-Than Tin and her mother some disappointment 
at the length of time which it had taken to fulfil the 
former’s engagement, because it should be remembered 
that her remuneration was not based on.a time scale 
but upon a fixed remuneration for each picture. 

The plaint then goes on to allege by -paragraph 4 
that the defendants induced Ma Than Tin to’ leave the 
plaintiffs ‘ service. I think, perhaps, I had: better read 
Paragraph 4 43 in n its ices ds 


ay That i ‘the month of May 1937 whilst the ‘saul’ ‘Ma ‘Than Tin 
was. actually ‘and: in fact in the. employment. of: and‘in receipt of 





wages from the Plaintiffs she was approached by the Défendants. 
and wrongfully and. improperly induced by: them to deave- the 


servicé of ‘the. Piaiatitts, Ie 


And it proceeds, upon ‘that basis, to claim against the 


defendants damages for enticing Ma Than Tin. away 


from them and inducing her to léave their service. 
The amount of damages for that claimed by the 
plaintiffs is Rs, 8,000. 

There is a second, cause of action pleaded by the 
plaint, which is to the effect that, after Ma Than Tin 
had left the plaintiffs and had entered into an engage- 
ment with the defendants, the .defendants caused to be 
published in the Burmese ‘Cinema Journal of June 1937 
an advertisement or announcement of their forthcoming 
- productions in which Ma Than Tin was to perform 
and—so the plaintiffs allege—there was reproduced in 
that advertisement or announcement a photograph, of 
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Ma Than Tin whiel photo raph was the copyright of 


the plaintiffs. Aud upon that footing the plaintiffs 


claim against the defendants an injunction to restrain 
them from infringing their copyright in. the photograph. 
and Rs, 100-by way of nominal damages, — 

That, then, is, in short, the case with which I have 


~ to deal.” And I will deal with‘tt in the order in. which 


I have set-it out, namely, the question of enticing 
Ma Than Tin away from the plaintiffs will be dealt 


with first. 
Now, the first question that. arises in this case is. 


whether, as the defendants: have~ “pleaded, Ma Than 
Tin was, on the 22nd June. 1936 and. in May. 1937, a 
‘minor. .The relevancy is this. - “If-Ma Than Tin- “was 


a minor, then. it is contended that she was a person 
incapable of contracting and, : ‘accordingly, that there 
tionship founded - 
intiffs. And it is 






said that if that is-so, then th Ee ‘an be in law. NO*. 


> enticing away so as to give ris 
. tight “of action in’ damages 







he ‘plaintiffs. to -any:: 
nst: the: person: who 
énticed her. I have, therefore, aes to determine. fhe.” 
question what the age of Ma Than ‘Tin is. oe 
I have heard some evidence upon this question. . In 


particular I have seen the girl’s father in the witness- 
‘box. He has sworn quite definitely that she was born 


on the 30th September 1921, which, if it is true, would 


“make her now rather less than seventeen years of age. 


In addition to that, the defendants have had her 
medically examined by a lady doctor in Rangoon 
{Dr. Ferguson), who has come here and expressed an 
unequivocal opinion that Ma Than Tin is still under 
the age of eighteen years. I have no real evidence to’ 
the contrary and in face of this I do not find it. possible 


- to doubt but that I must accept it that Ma Than Tin is 
‘still a minor. 


~. completely void. 


 gontractual ‘relations 
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That being so, the~ néxt question that I have to 
cqnsider is the effect of that fact.. The contractual 


capacity of a minor is dealt with by section 11 of the | 


Contract Act, which says : 


. “Every person.is competent to contract who is of the age of 
' ‘majority according to the law to which he is subject, and who is 


of sound mind, and is not disqualified from contracting by any 


law t to which he is subject.” 


And it has been soneleaivaly decided: by the Judicial 


_ Committee of the Privy Council, upon that ‘section, 
that a person who is thereby.made incompetent to 
_. contract—as, for instance, an ‘infant—cannot make a 
- contract at all-in India. In other words, if a minor 
-does purport to contract, that. contract i is not, as it is in. 


~ England, voidable only at the minor’s instance but is 









. Upon that view of the maite 


or not the. parties themselves and their advocates 
considered that they were bound by the contract. It 
is, I think, clear that there was no contractual relation- 
ship between Ma Than Tin and the plaintiffs at. the 
date on which she left their employment in May 1937. 
Now, I have heard without interruption all the 
. evidence on both sides relating to whether, as a matter 
of fact, the defendants did or did not entice .Ma Than 
‘Tin from the service of the plaintiffs. But: before I 
discuss that question, it is right that I should, as briefly 


as possible, consider how the law stands upon questions . 


of this,kind. If, as the result of a consideration of 
the law, it should appear that, even if there were 


: = bound: t6 come. 
~..to:the conclusion that, as between-Ma Than: Tin and . 
‘he plaintiffs, . there. ‘existed in: May 1937 no legal - 
fp. Such: attempts. as there have ~ 

been to create such a mae were, in my judgment, ' 
clearly void. And it makes. no difference whether. 
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inducement, no cause of action would result from it, _ 
then it would, I think, become unnecessary for me to 
discuss the question of fact whether yea or nay the 
defendants did induce Ma Than Tin to leave the 
plaintiffs’ service. 

Perhaps I should add that itis quite clear that by 
the 15th May.1937,—if not earlier—Ma Than Tin had 


definitely: expressed to the plaintiffs her .intention of 


severing her connection with them. That is contained 
in aletter of the 15th May 1937—-which is exhibit A2— 
from a Higher Grade Pleader named Maung Po Ba, 
acting on behalf of Ma Than Tin, addressed to the 
plaintiffs. In that letter she complains of certain 
breaches by the plaintiffs of their agreement and says 
that, as they have failed to carry out..the terms of the 
contract,. she now treats it. as rescinded. It is. quite 


true. that Ma Than Tin.-in that: letter. is treating: 


herself as being i in a contractual relationship with the - 


plaintiffs... “. But,” as I have already~ said, :in view of 


section 11-of the Contract Act, it, does not. matter i in the » 
least “in what’ “gélationship. to each’ other . ‘the parties 
themselves: considered they - stood. The” “substantial 
thing. is that by the Contract. Act it -is definitely _ 
provided that, . whatever their relationship was, it could 
not be one of contract because the minor was 


incapable of contracting. It is quite clear also upon 


the evidence that at this date—the 15th “May 1937— 
Ma:Than Tin had in fact ceased to do any work for 


‘the plaintiffs, and, jndeed, it is one of. their complaints 


that she refused to take part in the remaining three 

pictures. On the same day Ma Than Tin signed a | 

contract to appear ina picture for the defendants. 
In my judgment the whole of the. law upon this 


question is to be found in the English case of Allen v. 
Flood (1). _ That, of course, is one of the Best. known 


(1) (1898) A.C. 1. 
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cases in English law. It isa decision of the House 


of Lords, and it still stands as representing what the . 


law really is. I do not think I am concerned with the 
facts of the case, because they are quite different from 
the facts of this case. The whole matter may be put 
quite briefly by. taking the well-known passage from 


‘the speech of Lord Watson _at. page 96 of the Report. 


He says iagre 


“There are, in nay’ optalon: two grounds. only upon which 
‘a‘person who procures the act of another can be made. legally 
‘responsible for its consequences... In the first place; he will incur 
liability if he knowingly and for his own ends induces that other 
‘person to commit an: actionable wrong. In the second place, 
yyhen the act induced is within the right of the immediate actor, 


and i is therefore not wrongful in so far as he is concerned, it may 


yet be to the detriment of a thitd party ; and in- that. case, 
“according. to” the. la rTaid down by the majority-in Lumley v. 
» Gye (1), the inducer. may be held. liable if he can - be shown to 
’ have precared his” Set by: the use > of illegal means s directed 
3 eae broil third party.” 





So, there. are.. two allenmtives A man may be 


liable for inducing another to commit an ‘actionable 
‘wrong, whatever means he employs; or he may be 
liable for inducing another to do something, though 
not wrongful, to the detriment of a third party, if the 
means he employs for so inducing him are themselves 
illegal. -And at the bottom of page 97 Lord Watson 
explains what he means by “ illegal means.” He says: 


* According to. thé decision of the majority in uate v. Gye (1), 
already referred to, a person who by illegal”means, that is 
means which in themselves are in the nature of civil wrongs,. 
procures the lawful act of another, -which act is calculated to 
injure, ,and does injure, a third party, commits a. wrong “for 
which he may be made answerable. ” 


& 





(1) 2-E. & B. 216. 
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There is only one other passage that I desire’ ‘to 


refer to. It*is froni the speech of Lord Moonee ten: 


He says at page 151 : 


“TI do not think that there is any foundation in Bont sinad or 
in authority for the proposition that a person who suffers loss by. 


' reason of another doing or not. doing some act which that other i is 
-entitled to do or to abstain from doing at his own. ‘will. and 


pleasure, whatever his real motive may be, has a remedy against a 


_ third perscn who, by persuasion or some other means not in itself 
unlawful, h is brought about the act or omission from which the: 


loss comes, even though it could be proved that. such person was 
actuated by malice towards the plaintiff, and that his conduct if it . 
could be inquired into was’ without justification: or excuse. ie 


And he proceeds to give. instances of. the. many cases 
in which a man may with impunity cause loss to 
another; even maliciously, so long _ as. he employs. no. 
unlawful meansto cause such: loss. he adds at the. 








“The truthid is that questions ‘of this sort belong to ihe province: = 
of morals’ rather than to the province’ of law. SLURS eS ee 


That statement, with the greatest respect, is, in my 
view, true. 


There is only one other case that I desiré to refer 
to, and that is the case of De Francesco v. Barnum (1). 
I refer to that case because it appears to me to’ 
be so exactly in point in this-case: There certain 
infants were engaged by an appretiticeship deed to 
serve the plaintiff for a- period of time and they 
were induced by the defendant to commit a breach of 
their obligations under the apprenticeship deed. 
Whereupon, the: ‘plaintiff. sued the defendant for 
damages. Now, the -point of that case was this. 
Norinally an apprenticeship deed may be binding upon 
an infant but itis not binding if there are. provisions 


(1). 45 Ch.D. 430. 
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in the deed which are unreasonable. It was held, as a 
- matter of fact, that this particular apprenticeship deed. 
was not binding on the infants by reason of the fact 
that there: was therein something which was unreason- 
able. We have, therefore, to my mind, an almost exact 
' parallel to. the present case. We have infants purporting 
to bind themselves by contract, which contract proves 
in reality to be not binding upon them at all. Ma Than 
Tin, in this case, purported to bind herself by contract 
and it proves ‘that that ‘purported contract does not 
exist. In De Francesco v. Barnum (1). it was held that, 


‘inasmuch as. the infants. were not.in law in any way: 


‘bound to the plaintiff, the act: of the defendant, 


- whatever it may have been, could ‘have induced, no. 


“wrongful. breach of contract’ ‘by. the infants. It is 


_ Summed ‘up in-the cen words or Fry ae in 7 





i“ ‘which he says’: 


- SSP held, Seva this © desteonerti sae ‘by - wtaake the. 
. ee ‘are not bound; and consequently Mr. Barnum. having. 
--only-enticed -them- away. ‘from an employment: or. contract ‘of .a.. 


~ aturé’ which is not binding pee “them,” no”. action” can’ “be: 
maintained. against Mr. Barnum,” 


I have, I think, said enough to indicate that, in my: | 
judgment, the plaintiffs. must fail in their suit so far as, 


_ it is based upon the. footing that the defendants, even 
if they did as a matter of.fact entice Ma Than Tin 
away, committed an actionable wrong towards the 

plaintiffs. At the time this happéned, in the first half 

of May 1937, Ma Than Tin was bound by no contract 
with the plaintiffs, She was ‘free to leave them, : as. 
she in fact did, at her will and the plaintiffs‘ could 
have had no corhplaint against her. In leaving the 
plaintifis she committed no wrong aid- accordingly, 
upon the authority of Allen v. Flood (2), it..does not. 
"in my jiidgment matter whether or not she was induced 
() 45 Ch.b. 430... @ (89) AC. 1. 
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to do it.or what were the motives of the defendants in 


inducing her, if they did induce her. The suit fails 
for that reason under the first branch of the law laid’ 
down in Allen v. Flood (1). It fails equally uzder the 
second,. for it cannot be contended that the Defendants 
employed any-means which were in: themselves illegal 
in enticing Ma Than Tin away from the Plaintiff's 


service, if, indeed, they. did entice her. Persuasion is 


not an “ illegal means.” It is not illegal to offer.a person 
a. salary larger than that which he is at the moment 
receiving. -It igganot illegal to persuade;-And, as. is 
finally settled, by Allen v. Flood (1) it matters not at all 
what the motive is and whether it is a-malicious one 
or not. Upon.that part of the case the Pleintife must, 
in my opinion, fail also. ae 
That brings me to. the other praiich 










question of copyright. : While in the plaintiffs poly the 


“ment Ma‘Than ‘Tin was,.of course, photographed: many 
timés. And~it “appears to be, the practice~-of-film 


companies to take.what they call“ Stills”, that is to 
say, ordinary photographs of an actress as a stationary 
figure. It goes without saying, I think, that the copy- 
right of any such photograph when taken by a film 
company for its own purpose and with its own apparatus 
belongs to that company. That is what happened in 
this case,. the photograph in question being. exhibits 


-E1 and E2. Shortly after May 1937 the defendants 


were minded to insert in the Burmese Cinema Journal 
the announcement or advertisement which-I have 
mentioned and for that purpose they placed an order 
with the publishers of “that journal. The actual 
announcement or advertisement is a full page one 


conisisting principally of letter press describing the 


(1) (1898) A.C. 1, 


1939] . RANGOON LAW REPORTS. 


character of the defendant company and mentioning a 
- number of its directors and officials together with the 
mame of Ma Than Tin«as one of the film stars 
employed by. the defendant company. - It occupies, as 
I say, one whole page. . On either side in the middle of 
the page there appear two photographs, a photograph 
of Ma Than Tin being on the right anda photograph 


of Saya Shwe on the left. There is no question in this 


case but that the photograph of Ma’ Than Tin is a 
reproduction of the photograph exhibit E1. 

By section 1, sub-section (2) of. the Copyright Act 
1911, the meaning of “copyright” is defined. It is 
defined as meaning “the sole right. to produce or 
reproduce the work or any substantial’ part thereof in 
any material form whatsoever ’’ and is made to include, 
-among other things; the sole right to produce; reproduce, 
perform, or. publish any translation of ihe: work:and to 

“ authorize” any such production or. _reproduction, 
: performance or publication. It is quite clear upon the 
facts in this‘case“that there was no-actual: publication 








- by the defendants. The block’ made“ffom the: photo- 


graph exhibit E1, from which this advertisement was 
produced, was admittedly at all material times in the 


possession of the proprietor of-the Burmese ‘Cinema 
Journal and was never the property, nor under the 


control,,of the defendants. There is, therefore, no 
question of actual publication in this case by the 
. defendants. The question that doesarise is whether or 
_not the defendants “ authorized ” that publication. — 


Before I deal with the-facts it..will be necessary. 


for me-to consider for a moment what is meant by 
“ authorizing ” the publication of a work in such a way 
_as to infringe a copyright. As I have said, in this 
particular case the defendants had ro actual control 
over either the photograph itself or over the block made 
fromit. But, of course, the defendants had control in 
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this sense, namely, that it was within their power-to 
direct what should or what should not be inserted in 
their advertisement. In other words, although they 
did not control the means of -reproduction, they 
did control the question of whether there should be 
reproduction at all, And I find thatin English law a 


NEY wide meaning has been given to: the: word 


“authorized ” in section 1 of the Copyright Act of 1911. 
In Falcon v. Famous Players Film Co. (1) Bankes LJ. 


referring to certain earlier decisions approves of the 






word “ authorizedz: in this context beng construed to 


* “approve”? and ‘countenance,’ 


again, in the case of the Performing Right Society, Lid. 


v. Ciryl Theatrical Syndicate, Ltd. (2),. Bagkes LJ. 


again, sitting in the Court of Appeal with Scrutton LJ. 


and Atkin LJ. accepts a view: of the word “ authorized*” 
~which covers anything ‘d yne. with the knowledge ‘and. 
” Connivancé of'a person.” In that case the company and 
its: Managing: Director. engaged a band to -produge-a- 
~~play of theirs. The ‘band-on two occasions: performed 
"musical works,. the copyright of which the’ plaintiffs 


were the owners. But that was done without the 
knowledge of the Managing Director of the company. 
It was accepted for the purposes of this case that the 
band were not the servants of the Managing Director 
or of the company. But nevertheless it is clearly 
indicated.in the judgments that, if anything in the 


. nature “6f even indirect evidence of permission or 
. countenance of the performance of the works could be 


found, it would be sufficient to constitute ‘ ‘ authorizing.” 
Bankes L.J. at page 9 Bays : 


“In order to succeed the respondents had to adduce evidence 


~ either of monty ay en by the appellant forthe Derormnpices. | or 





(1) (1926) 2KB.474. | (2), (1924) 1 KB. 1. 
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’ .of permission to use the theatre for the performance, of these 
pieces. I agree with Mr. Henn Collins that the Court may infer 
an authorization or permission from acts which fall short of being 
direct and fositive; I go so far as to say that indifference, 
exhibited by acts of commission or omission, may reach a degree 
- from which authorization or permission may be inferred. It is 
a questicn of fact in each case what is the true inference to be 
drawn frcm the conduct of the person who is said to have 
authorized the performance or permitted the use of a place ‘of 
entertainment: for the rerformance complained of. 
: In the present case [ cannot draw. the inference which the 
learned Judge drew from the conduct of the appellant. The band 
was employed and paid by the Syndicate ;-ig;July 1921, the appel- 


‘lant was abroad ; there is no evidence that € either knew or had 
reason. to anticipate or suspect that the band i in his absence were 


‘likely to: give performances which would be infringements of 
“copyright.” Wi - 





~ Now; vetting t to the case actunily: before me, what 


upon these: principles. I have to consider is whether 
there is ‘anything i in the facts. of this. case to. give rise to: 


a reasonable inference that. the proprietor of the 


‘defendant- company either knew-or-had reason to. 
anticipate or suspect that the. owners of the Burmese 
Cinema Journal would. -publish ‘the photograph ‘of 


E Ma Than Tin in infringement of the copyright. . 


. [On the pleadings and evidence his Lordship. came. 


to the conclusion that there was an “‘ authorization ” by 
the defendant of the infringement. of plaintiff's copy- 
_ right. His Lordship allowed the relief claimed by thie 
plaintiff as to the infringement and dismissed'the claim 


as to. other reliefs.and orderéd the sci to pay. 


“three-fifths of the defendant’s costs. ] 
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APPELLATE CIVIL. 


R Before Mr. Juslice Baguley, and Mr. Justice Mosely. 
1938 ~~. U PO MYA v, FATHER RIOUFREYT* 
- Mar. 8. 


Execution—Order confirming sale-—Application to re-opew case—Appeal frour 
; _order of. refusal—Administration suit— Defendants claiming relief. under 
a decree—Court -fees—Pecuniary jurisdiction of Court—Plainti ff’s valuation: 

in plaint— —Decretal amount exceeding pecuniary jurisdicion—Execution 
- by Court: passing the decree—Execution by transferee Court—Pecuniary 
~". jurisdiction of executing Court—Civil Procedure Code, 0. %, 3 r.13 ; 0. ae. 
“7,13; 0.21, 7. 8. 
"No appeal lies from an order Kennan to re-open a case in which an -order 
* “of confirmation of sale Held in execution’ of adecree has been made. Order 9, 
tr. 13. 0f the.Civil. Procedure Code has no application to execution proceedings, 
bat only to decrees in suits or in proceedings in administration or sia ects 
akin to suits. 
* Thakur v. Fakir-ullah, 22 1, A. 44, referred to. 


-.. In an administration’ suit the defendants who claim to, come in under: 0. 20,. 
r. 43 of the Code must pay. pete Court. fees = Sid wish to obiain relief under 


bao aes in ert eas ae = 





Shashe ‘Bhushan ae ve . Nandy, LLR. 44 Cal. ‘00, aeferred to. 
The - -plaintiff’s valuation -in his: plaint determinés‘the jristiicion “of the 
Court. and the Court is competent. to execote its own decree, although the 
_ amount found ‘and decreed: ee the Court =e the limit of its pecuniary 
: jurisdiction.-: . 
AKACTV. cusre. ak PRS. | Cheityar, (1937) Ran, 214; Mungut 
Prasad v. Chowdhury, 8 L.A, 123; Shamray v. Ranaji, I:L.R. 10 Bom, 200, 
* referred to. 
fGucdion whether the- pesaniaty jurisdiction of the Court to which the 
decree is transferred for execution depends on the value of the suit at the time: 
‘of its institution or on the amount of the decreé considered and decided. 
Sobsequent enane? ‘of the law. stated.] : 











Kyaw Din for the appellant, 
Clark for the respondent. 


MOSELY, ].—This ‘purports to be an appeal under 
Order 43, rule 1 clause (/) but is really under clause (@). 
of Order 40, rule 1 of the Civil Procedure Code. 


— 


: * Civil Misc. Appeal No, 64 of 1937 from the order of the acento District 
~. Court of Pegu in Civil anecatior No. 22 of 1936. 





1939] RANGOON LAW REPORTS. 


The circumstances are as follows. The plaintiff 
Khin Ma Gyi filed a suit for accounts or an adminis- 
* tration suit against the defendant judgment-debtor and 
present appellant U Po Mya, in which she valued her 
share of the inheritance of U Po Set deceased at 
Rs. 5,100. Three other defendants, Khin Maung Lat, 
Khin Maung Pyon and Ma Khin Nwe made common 
cause wiih her, and a decree was passed to the effect 
that the defendant, U Po Mya, should deliver to these 


'. four persons 125 acres: of unspecified paddy Jand, or 


its value Rs. 7,500, plus Rs. 13,500 in cash, the total 
amount decreed. being Rs. 21,000 and costs. The 
.. decreé’“was passed in the Assistant District Court*of 
. Insein, where execution was opened. The-decree was 
. also transferred, under section’39 of the Code, read 
with Order 21, rule 5, to the District Court of Pegu, 


which. .tfansferred it ander rule 8 a ‘the > Assistant 


eae Court, Peed, for: sepee al 


was Sold in "excretion for Rs. 3; 500 on 1 thes Oth June and 
“the” 21st. July. was fixed’ for. ‘caahnetua ot the sale. : 


On the 13th July --the judgment-debtor filed’ an 
application to stay confirmation of the sale’ pending 
orders of the Assistant District Court of Insein. The 


- -grounds of the application appear to have béen that 


. certain. payments had been made at Insein, and an 


application had been made there for the payment of - 
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the balance by instalments and, therefore, the order of . 


. confirmation of the sale should be postponed. . Notice 
was duly issued to the other side for the 21st July, but 


‘the advocate for the judgment-debtor failed to appear, | 
and it was ordered that ‘the sale be confirmed and 


- the certificate of éxecution sent to the issuing Court. 


Later that - day the judgment- debtor’ S mavorate and the 





aie thie respondent is the assignee of the decree-holders—Ed. 
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nears -debtor appeared. The diary merely records 
their appearance on the 7th August. The judgment- - 


‘debtor’s advocate applied for reopening of his application 


which -was refused as the certificate had béen sent on 


the 21st July (after the advocate had appeared). 


It is-clear, as is contended by therespondent in this 


-appeal, that no appeal ‘lies. Order 9, rule 13, has 
‘no application to execution ‘proceedings, ‘but only to 
decrees in ‘suits or-in proceedings in administration or 
‘guardianship. akin. to suits, vide Thakur Pershad vy. 


Sheikh: Fakir-ullah and another (1). 
- It may .be that-the Judge would have been acting 


more considerately if, when the advocate appeared Jater 
he had heard him; or had cancelled his: previous order 
and given a subsequent opportunity of hearing ; but as 
I have said no appeal lies, and 1 do mot consider that 


any case has. been made out for interference in revision. 
. There are. two. other. ‘anatters, however, in’ the’ case. 


which call-for-notice,” .Thé'plaintiff alone has’ “stamped oa 


. her -plaint,. and the defendants: who claim to « come in 


--undér the provisions of Order:20, ‘tule 13, § 






‘have not paid any Court fees. Under section 11 of the 
Court Fees Act, in a suit for accounts if the amount: 
decreed: is in excess of the amount at which the 


plaintiff valued the relief sought, the decree is not to be 
executed until the difference between the fee, actually 


paid and the fee which would have been paid had the 


- guit comprised the whole amount décreed shall have. 
' been paid. © “Under section 149 of the Code, no doubt, 


the Court may allow further time for payment’ of the 
deficit Court-fees:. So’ far as I know, it is the practice 


in the mofussil to demand payment of. Court fees from 
» defendants, who come in under-a preliminary decree in 
administration suits, and T-see no teasoh why they should 





{1) (1894) 221A. 44, 50. 
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obtain relief under the decree without payment of the 
proper court fee.: There. is, curiously”.enough, no 


authority for the practice in this Province. The only. 


authority which I could find on the subject is Shashi 


Bhushan Bose v. Manindra‘Chandra Nandy (1). In | 


my opinion that: authority :i is correct. 
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y The other matter - for consideration | and the one e 
which has occupied most of. the time of the Court is _ 


the question whether the Assistant District Court of 
Pegu can execute a decreé the. amount of which is 
beyond the limits of its ordinary civil jurisdiction. 
That is the form in which the question has been raised, 
but I. consider it a wrong form... ‘The proper form in my 
opinion. would be whether the Court has jurisdiction 
to entertain an application in execution of a decree 


in a. suit which is beyond. its ordinary pecuniary. 
jurisdiction, and -whether: the. suit in question was- 
actually: beyond the ordinary, Pecuniary junadietien:@ of 


eh Court, ° 


-Tt--was held - by: a: Full. Bench: of ‘hia: ‘Cart in. 
4. K:AC.T:V: . Chidambaram ° Chéttyar: v- A.L:P-RS.* 
Muthia Chettyar (2) that it is. the plaintifi’s valuation in.. 
his’ plaint which fixes the jurisdiction ‘of the. Court, : 
and not the amount which may be found and 
decreed by the Court; so therefore in a suit for | 
accounts if the plaintift. values. his relief at Rs. 5,100 — 
‘and brings a suit in the Court competent under section 7 


of the Burma Courts Act XI of 1922, to try a suit of 
that value, the Court may grant a decree for Rs. 21, 000- 


as was done here. The argument is that the original 


jurisdiction.cannot be ousted by a subsequent: finding 
as to the amount-of. the rélief claimed or mesne 


profits,—a. finding which vas es is s authorized mea the. 


Code- = ‘make. : 


i te en ee ae 





ay iow LLR. 44-Cal, $90. : (2) (19371 Ran: 214. 
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Mr. Clark, for the respondent, contends, rightly in 
my opinion, *that if the Court of the Assistant: District 
Judge had jurisdiction to pass the decree for Rs. 21,000 
(the limit of its ordinary jurisdiction is Rs. 15,000), 
then it must -have jurisdiction to execute its own. 


decree, for execution proceedings are merely further | 
Z proceedings in the suit in which. the decree. was 
; obtained, vide Mungul Prasad Dichit and another v. 
‘Grija Kant Chowdhury (1)... The same’ conclusion was 


arrived atin Shamrav Pangoy. and others v. Niloji 
Ranaji and others (2). 

. From: ‘this: Mr. Clark argues that if the Neteiank 
District ..Court, . Insein,- was: competent. to execute its 


-own decrée then the Assistant District Court, Pegu, 
was equally..competent to’ execute it,.The Burma 
Courts Act:(following section. 6 of. the. Code) contains 


‘fo jurisdiction. in’ suits only, and has. - 
rovision for. jurisdiction. in execution: - 
“Jurisdiction -in. suits is. governed, ‘of. 








“course; - ‘by. the. value. placed.on the: subject-matter. of. 
‘the suit in“the-plaint at institution There-was under . 


the-old Code, which corresponds ‘in. this respect with 
the.new one save in one particular, a‘conflict of opinion 
as to whether section 223 (corresponding to section 39 


sub-section 1 of the present Code), which allows the: 


Court which passed a decreé:to sénd it.for execution to 
another Court where the judgment-debtor resides or 
works or-has property, étc., does (though not in terms) 
require that the executing Court shall be a. i as 
Court. 


[ His Lanett considered. various rulings of the : 
Indian High Courts : Narasayya v. Venkatakrishnayya 
(3); Shanmuga Pillai v. Ramanathan Chetti_ (4); 


(1) (1881) 8 1.A.123, 133.” (3) (1894) LL.R. 7 Mad. 397. 
(2) (1885) LL.R. 10 Bom. 200. (4). (1884) LLR. 17 Mad. 309. 
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Shri Sidhesuwar Pandit v. Shri Harihar Pandit (1)\; = 
Gokul Kristo Chunder v, Chatterjee (2) ; Durga Charan uw po Mva 
Mojumdar v. Umatara Gupta (3); Shamsundar Saha  paruse 
-v. Anath Bandhi Saha (4). His Lordship also referred iovrreys. 
‘to s, 6 and Order 21, rule 4 of the Civil. Procedure . 
Code and to the section (quoted in Woodroffe & 
Ameer Ali’s Civil Procedure Code, 2nd ed., page 224). 
which was proposed. to be put in the Code, but which 
‘was not. inserted. Sub-section (1) of the. proposed 
section read: “Save for the purpose of rateable 
distribution . .°... no Court shall execute a 
«decree which, by. reason of the value or the” nature of ; 
‘the suit at the time. of: its. institution, it would have 
“been incompetent to pass.” . His Lordship said that 
-according to the’ Calcutta and Bombay decisions. and © 
the’ proposed legislation the criterion of the pecuniary 
jurisdiction of the executing Court was. not the .ariount } 
of the decree, but the value of. the suit: at the time: of ' t 
“jtS institution. His Lordship held that the. Assistant ° 
“District Court of Pegu..was ‘competent to entertain : the. 
‘application in execution. ‘ Baguley J. concurred. 

. This portion of the. judgment has been edad’ 
obsolete by the subsequent amendment: of O, 21, r. 8 
“by the High Court (by notification dated 6th July 1938) 
-which -now reads : the decree or order 
may, if the Court. to wht te is sent is. the .District 
‘Court, be executed by such Court or be transferred for 
-execution to any. subordinate Court. whose pecuniary } 
jurisdiction is not less than the amount oe the decree.”] 










(8) (1887) LLR, 12 Bom. 155, 8) (1889) ILL.R. 16 Cal, 465, 
(2) (4889) 1.L.R.16 Cal. 457. °° (4F (1910) LER. 37 Cal, 574, 
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"ORIGINAL CIVIL: . 


Before Mr. Justice Braund, 


oy E, ABOO AND OTHERS 2. css A, Ss. ABOO* 


Public and ‘gedunts tnd -tohapenad Biotin Banoo ined few benefit of 
‘poor members of settlor’s family—Contingent secondary trust of a public 
’ charitable and religious nature—Suit for removal of trustee—Plaintiff’s. 
interést in suit—Breaches solely confined to primary trust—Consent of the 
Advocate-General—* Trust »— Breach of trust ”"_Civil. Ears Bikey 
$92: . 
OB Mahomedan. Jady he a deed made a wakf: of certain beet by ‘ahiot 
-shie créated a primary trust for the benefit..of the poor members of her,. 
her father’s and ‘her grandfather's families,-and only subject thereto, -a. 
secondary trust’for the benefit of a wider class of poor. people of her community. 
and for certain‘ objects of a charitable nature, She appointed the. defendant: 
the sole-trustee thereof. ‘The plaintiffs-who filed the suit'claimed theli interest 


. in the wakf only as members of the settlor’s family and asked-for the removal. 
“> of the’ trustee: on: the. ground of his breaches “of trust” solély : relating to the: 

“primary trust::. Thé.Advocate-General had refised his Consent hiceae the phon 
that: ‘the trust: was'a ‘private and. not @ public trust.: : 





.. Held, that although. the disposition of the trust was a a éomipound one, being 


ve ‘pati ‘within and partly ‘outside s, 92 of the Civil Procedure. Gode, the breaches-- 
.. alleged were with regard to the primary or. non-public trust and the. Plaintiff's’ , 


interest in this suit was confined only to. such trust. ‘The case did not therefore,. 


- fall within s, 92 of-the Civil Procedtire. Code. and no fiat -of the Advocate- 


General was necessary for the purpose of instituting the suit. 
" Ih its true legal sense the word “trust” denotes the abstract legal obliga- 
tion to administer the property ina certain defined way which attaches.to a 


trust. .The expression “ breach :of, 
trust ”.in s.92 (Z) of the Code means a. breach by the trustee of the confidence 





- or duty that law or equity i imposes in bith i in the’ particular respect i ct 


of i in. the case..- 
-Attia v. Madha, L L. R. 14 Ran 75, referred to, : 
Pratab Singh v. Brijnath, I. LR. £1938] All, 1, distinguished. 


. 


* Deer os the dferdank, The trust is a. charlie 
trust, and the question is whether it is a trust for a 
public purpose. In this case the primary object.of the 
donor was to benefit the poor members of her family, 
but the ultimate benefit \der the trust is left tu es 






ie ae * * Civil Regular Suit No, 107 of 193%, 
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‘Variav Sunni Borah Jumat which consists of a large 
number of people. S. 92 of the Civil Procedure. Code 
will apply. so long as any part of the trust property is 
earmarked for a public purpose. Consequently the 


sanction of the Advocate-General to the institution of .— 
the suit is necessary, and the present suit is bad for ~ 


want of sanction. See. Massirat Hossain v. Hossain 
Ahmad \1). ra re. | 

. In Attia v. Madha (2) the settlement was solely in 
favour of the poor members of the family, and this 
aspect of the case was > not therefore considered. 


" ‘Thein:- Maung * [Adpoeate General). Merah: 


Hossain’s case laid down the correct test, namely that 
sone should: look tothe real substance. of the trust and the 
primary intention of the creator. . ‘The primary inten- 
stion of the settlor i in this-case: was. to: benefit the poor 
-mmembers of her own family. “AS. the family grows the 


z subsidiary part of the trust will become more and more: 
Temote and illusory, . -In fact, the- clause ‘about. the 
“subsidiary trust is ‘put: in only to: ‘satisfy: the law. ‘See 


8. 3 of the: Mussalman: Wak Naheatne Act. 


. [Bravunp, J. “Why. Sais the test for s. 92 of the 
‘Civil Procedure Code be, that the trust for a public 
purpose should involve -a substantial portion - of the 
property? The question is not whether there is a valid 
wakf, but whether there is: a trust for a public 


‘Purpose. Tt 


“The basis of ne Abed | in  Muhongad Y shag 
Piniad™ v. Muhammad Mujitaba (3) was that the: 


- disposition for a public. purpose was. of so illusory a 
nature that it could” be’ gue ae That test should 






ww 42 C.W.N, 345. wed! 
(3) LLR. 51 All, 30. 





“@) a CL, R 44 Ba S75, 
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be applied in this case. The defendant himself 
contended at one stage of this case that the trust was 
not a public trust, and the sanction of the. Advocate: 
General was not necessary. 

See: also Mujib-un-nissa v. Abdur Rahim (1) ;. 
Muhammad Munawar Ali v. Razia Bibi (2) ; Saiyed’ 


“Shabie Husain v. Ashiq Husain (3).; Faizunnessa v. 
‘Golam Rabhani (4) 5 Pr atab Singh Vv. a i 


Das (5). 

The real olifect of the feck in ig suit is ie benefit: 
the poor members of the settlor’s family only. There 
is another reason why sanction is not.necessary. The 
plaintiffs are not seeking to enforce the public trust; 


they are’ some of the relatives of- the. settlor who. are’ 
only interested in the dispositions i in. favour of the poo 


members of the eae a 









ne Gs 


v ‘Battachaiya forthe eda The plaintiffs. are: : 


‘ only < suing to get the trust administered: in sO: far as it : 
: achat to. to: the first part: thereof. - a 





ome in n reply. The plaintitis a are ‘also members of 
the Variav Sunni Borah community, and therefore they 
are interested in the trust asa whole. 


‘Braun, J.—The point I have now to decide arises: 
out of a Deed dated. the 4th March 1922 by which a. 


"s lady named-Fatima Bee Bee created a Waqf. 


~ By that Deed Fz atima Bee Bee appointed the defen- « 
ait to be the sole trustee of the Wagf property which 
she thereby dedicated. After sundry immaterial provi- _ 
sions relating to the power of appointing new trustees. 


she declared that the ee should stand ee of 
















Q) LL. R. 23 All. 233.: 3) J LR. 4 Luck. 429, 
_ (2) LLR. 27 All. 320. : (4) 1. LR. 62-Cal. 1132, ; 
6) L L.R; [2938] All; 1. 
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the nett rents and profits of the oe upon ths 
following trusts : 


“ (a) To give pane ea other help to the poor members of 
the families of my father Soolayman Aboo and his descendants in 
the male or female line and of the family of my grandfather and 
* nis descendants in the male or female line and the ‘poor members 
of the Aboo family and their relatives as-may be destitute or -in 

indigent circumstances or in need-of pecuniary help. | 
. > (b) In the event of none of the descendants of my father and 
ERD and members. of the Abco family being in poor 


indigent circumstances or if there be any balance left after giving © 
~ help or relief to such descendants and relations as aforesaid to . 


‘. spend the said incomé or ‘balance i income in or for all or any. of 
. the objects hereinafter mentioned— 


(i) to .give pecuniary and other help or to feed poor ja 
‘indigent members of the Variav Sunni Borah Jumat i in. 


Rangoon Variav and any other place or places, i. 
(ii) to give donations to.Madressas mosques and other 
religious: or: charitable institutions or for such: ‘other 





fit. ” 





‘ comprise what may aptly be described. as a “ primary ’ 

trust for the benefit of the- poor members of her, her 
father’s and her grandfather's: families and, subject 
thereto, a secondary trust for the benefit of the wider 
class of poor comprised-in the Variav Sunni Borah 
Jumat at Rangoon, Variav and elsewhere or for certain 


other objects which: are unquestionably charitable. o1 or. 


religious. saa 
. This suit was a by a pliant. which, in its 
Amended version, # dated the 30th March 1937. Its 


purport may be very briefly stated. as-consisting of. 
allegations of breaches of. rust by the defendant » 
followed: by:a prayer for hisremoval and the appoint: 


ment by the Court of a new. trustee or new trustees. 


s: Athens provisions oF the. Deed. of the. 4th March: 1922 
. make it .clear that Fatima Bee Bee’s aes 
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I shall indicate presently what exactly the allegations of 


the breaches of trust were. 


To this suit the fiat of the Advocate-General was 


"sought under section 92 (1) of the Code of Civil 


Procedure, The Advocate-General refused his consent 


upon ee ground that the trust was aa oe c and 
nota “public ”, trust. — 


The. defendant has. now. iaken the preliminary 
objection that, notwithstanding the Advocate-General’s 


refusal of his consent under section 92; this. is, never- 


theless, such a suit as. falls within that. section, and, 
in consequence of sub-section (2) of section 92, cannot 
be instituted without the Advocate-General’s consent, 
It would ‘seem—and the Advocate-General. agrees — 
that, if the.trust is in fact-.one- which. falls within 
section 92, ‘then - the fact that. his - consent. has been 
applied for: and: refused would. afford ‘no ground for. 
relaxing: the: provisions ‘of sub-section (2). And I. have, 
therefore; ‘to determine whether the breach of trust 
“ of any--express. or Consiructive - 
trust- created- for public purposes of'a charitable or 
religious nature ” within the meaning of sub-section (Z) 
of section 92 of the Code of Civil#Procedure. 


-.. I have myself already held in, the case of D.J. Attia 


and another v. M. I. Madha and others (1) that a trust 
created for ‘the benefit of the poor.menibers of the 
settlor’s own family is not a trust for “‘a public purpose 
of a char titable nature” as that expression ought -to be. 
construed in-section 92 (1) ofthe Act. That decision 
has not yet been dissented fromin this Court. Ishould; 
in.consequence, have been’: ‘compelled to hold that, if 
what I have described above as the “primary” trust 





_ for the benefit of the poor membersof Fatima Bee Bee’ $s 


own family hadstood alone, that trust would not by Atsel€ 





res 


*. (1).(1936) LIL:R. 14 Ran. 575;. 
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have constituted a “ trust created for. public purposes of 
, achatitable .. . . nature.’ 

The difficulty, however, in the —s case is that 
there exists a secondary trust, which is unquestionably 
for a “ public purpose of a charitable or religious nature”’, 
+o take effect in the event either of there being no objects 
-of the primary trust or in the event. of those objects not 
exhausting the entire income. It‘is, perhaps, worth 
observing that the direction to the trustee to‘expend the 
income of the trust property—presumably in each year— 
upon the objects of the primary trust ‘is peremptory so 
long as such ‘objects exist and that the-:secondary trust 
only arises if.either there are no objects. of: the primary 
‘trust or such objects do not exhaust the whole income. 
_ I must-now point out that the ‘breaches of trust 
on the. part of the defendant. alleged: ‘bythe plaint 
__ consist of (a): failure by the trustee to. fer accounts 





{b) mismanagement of the trust property. by: a failure to” 
_ exercise “ordinary: energy and’ prudence. in certain . 
litigation-connected. with the- recovery of--the rents of - 
“the trust property from cultivators (c) failure to recover 
certain arrears:of the rents and ‘profits of the trust: 


property from tenaiits and (d) failure to distribute the 
nett income of the trust property among the settlor’s 
. family in accordance with the trusts of the deed. - 


It is, I think, necessary for me, for the purpose of” 


this preliminary point, to’ take the pleadings and the 


allegations of breaches of trust contained in them as I 


find them without at this stage-examining their. aperits. 
- I should perhaps have pointed’ out.that the plaintiffs in 
the suit by paragraph 4 of the’ Plaint allege themselves 
_ to be the nephews: and brothers respéctively of Fatima 
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' Bee Bee—i.e. descendants of her grand-father and. father - 


respectively or, ‘at least, members. of thé ‘Aboo family— 
and, as such, I' think I‘ must assume: that,” when i inthe 
plaint they describe themselves.as.“ all. beneficiaries 
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wae this Waqf ”, they infend to plead that they are 


beneficiaries ander the first or primary trust in: favour 


of the relatives of the Settlor. 
What, therefore, I have to determine is this, whether 


‘a person who is an object of the primary—or non-public- 


purpose usta be se ade as a person “ having. 
an interest i Deo EEL “ express or:constructive trust : 
created for ‘eublig purposes of a charitable or religious. 
nature.” in a case in which that particular. part'’of the 
entire trust disposition | which affects him is’ not for a. 
public purpose at all; I have already pointed out that 
by;their plaint they plead their interest-as members: of 
the family and not as* members ° of the. Varia. Sunni 
Borah Jumat of Rangoon: » ee ‘ig. a thi: 








secondary | trust. in addition, or in™ °p ‘ence 
the primary trist. I think I must, therefor or: i a 
present purpose assume that their interest 4 ‘ t of 








-- Now; ite “didieulte i this, ‘Th 







opposed to capital. It would oO me to follow 
from what I have-already said thi the interest of the: 
Plaintiffs: which is affected by the breaches of trust. 
alleged is an interest in income which arises from that 


‘particular one of the trusts of the Deed which provides: 
for the distribution. of income to them. If, therefore, 


the “ trust ” ,an alleged breach of which is referred to 


in ‘section 92 (1), may consist-of a particular one of the . 
‘series of “ trust obligations.’’ imposed upon the trustees 


bythe Waqf Deed—as.. distinct from the “ trust.” 


constituted by the. Wadf Deed asa whole—then [ 


‘the view first that in this case. the: 
trust. of. which the breach (is. alleged i is nota trust for: 
public. ‘purposes. of a charitable: nature and. secondly; 
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that the Plaintiffs are not—upon the face of the pleadings 
. persons having “ an interest in’’ such a trust. ~ 

On the other hand, if the trust of which the breach 

is alleged is to be takenas being the entire and undivided 
trust disposition contained in the Deed, then it may be 
argued that,.inasmuch as that trust does contain a 
contingent class of “‘ public” charitablebeneficiaries— 
the contingency béing, of course, thé” existence. of 
surplus income, the “ trust” itself of which there has 
been a breach is, - regarded as a-whole, a “trust for 
public purposes. of a charitable nature” and the 
Plaintiffs are persons having an interest in such a tryst. 
The real answer to this question depends, in my 
opinion, upon.what meaning is to'be attributed ‘to the 
word “ trust*ifi section 92 (1) of the Code of Civil 
Procedure.’ The disposition with which we are now 
dealing i is, as | have pointed out, a compound one, being 
partly within and partly outside the section. If, there- 
fore, the word “trust” is to be: taken-toembrace the 
wholé .compound disposition, it would-be possible ‘to 
_ contend that.any-breach of any ‘provision-of the deed, 





whether in the public part or not, constituted a ‘breach. 


of the. trust, which was for a- public purpose of a 


charitable nature. On the other hand, if the word: 
“trust” isto be limited to that particular fiduciary. 
obligation of which a -bréach, is: ‘complained, then it. 


would appear to penlowy’ that in this case a breach only 
of the primary or “non-public” trust is alleged and 
that the case does not-fall within section 92 (1) at all. . 


¢: This point is, I think, a novel-one and, ‘with. ‘one 
exception, the authorities to which my aitention has 
been called afford. very little assistance. In a very 
the. Allahabad 
trust for public. 





recent case, however, before a Bench ¢ 
High ees the meaning of the words: 
purposes” .was considézed in reference to: ‘séction. = ‘of 


the Charitable and: Religious Trusts Act ‘1920in a case 
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in which the dispositions of the Trust Deed were partly . 
for a public purpose and partly not. Up toa point the ~ 
wording of section 3 of the Charitable and Religious 
Trusts ‘Act is materially the same as that of section 92 
(1 ) of the Code of Civil Procedure. It says that: 


“Save as hereinafter provided i in this Act, any person - avibe 
feXDess OF constructive trust created or existing - 
for a public purpcse of a charitable or religious nature may apply « 
by petition to the Court . .. .<. * : 





«Tk does-not, however, speak of “any alleged bic” of | 


_ such-a trust. In this case [Pratab Singh v.-Brijnath ~ 
Das (1. )] the learned Chief Justice of: the. Allahabad 
High Court discusses the: question b 





[Saiyed Shabie. Husain v. Ashiq.-Husain (2). The. 
‘significance of the leatned Chief Justice of, Allahabad’s_ 
observations at pages 6, 7.and 8 ofthe report:appears to _ 
~ be that he tréats* the“ trust’ as comprising :the ‘entire - 


. Series-of dispositions of. the - Deed, whether. they. -be. 


; charitable’ or~ not. ~The™ ‘object of the inquiry- in this - 


- particular case had no reference: to any breach. of trust, 
. but was directed to ascertaining whether “‘ the trust” 
was for a public purpose of a charitable nature. As I 


“read the judgment, it means that-the Court looks at the 


trust disposition as a-whole and, where such disposition 
is partly for a public and partly for a private purpose, it 
endeavours to ascertain which predominates so as 
to impress the entirety of the trust witha pully or 


= 


cc ’First,-the Act of: 1920 uses the words ‘ public purposes’, and 
“pes not use the expression ‘partly public and partly private 
‘purposes.’ _ But the Act also does nct use the words ‘ partly public 
purposes.’ The question i in each case must depend on the inter- 
‘pretation of the document after taking into consideration . all the 


“ 





cs (1) ‘LLR, [1938]. All. tei  @ (1929) LLR. 4 Luck. 429, : 
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provisions in it. Ifthe trust isin substance a trust for public 
purposes, then even though a part of the income might have been 
specifically allotted to purposes which cannot be regarded as public, 
the trust would nevertheless be for public purposes. On the other 
hand, if the trust is substantially for private purposes, then even 
though a small and negligible amount may be set apart for public 
purposes either in the present time or in a future eventuality, the 
trast i in itself would not be for public purposes, 





In that passage it seems to. me to be inferred that the 
“trust’’ itself is the entire disposition whether public or 
private. And, indeed, with great respect 'I should agree. 


‘In my judgment, however, this case affords no safe. 
guide to the proper construction of the.terms of section » 


92 of the Code of oul Procedure: Here we are dealing 


with a;case @f-.“Sany alleged breach of any express’ 
or constructive trust created for public purposes of a_ 





charitable orreligious nature... 2.2" * ‘What we have to 
consider i is not, as I in. nthe. Allahabad case; whether a trust 





trust. for public purposes has occurred oryi in: ‘other words, te 
whether that ‘which ‘has been Peqken | isa: trast for public 


purposes, 


When one comes. to: think: ioe it, the expression 





“breach of trust”, though in the commonest possible use 
isa peculiar one, Whatdo you break ?. You don’t, as it 


seems to me, break the trust-as an abstract whole but . 


some one or more of the particular fiduciary obligations 
which are imposed on the trustee by it. A “trust” isa 
word which is often loosely used, Itis used sometimes 


do. denote the property over:which. the trust exists. Tt 


is used more often to denote also that. condition’ which. 
results ‘from property. being. held in trust. . In that. sense 


iti is used when-one speaks of.a person being interested. 
in a,“‘trust.”. What is meant is: that he is interestéd. in” 
property held i in trust. Buti in its.true legal sense the - 
wor rd: - trust’ . denotes ; . that. abstract. obligation . to. 


149 
1938 
ABOoo 

Vv: 
ABoo. 


we 


Brann, J. 








00CO RANGOON LAW REPORTS. [1939 


1938. administer property in a certain defined way which 


—e 


Asoo =—-_ attaches to a trustee in’ ile property is vested upon 

Avo, ttust. A “trust” is really an “‘obligation’”’ attaching to 
a.trustee which the law or equity will enforce. It is, 
except in a loose sénse, neither the property over which - 

"a. trust exists nor that condition which results from 
property be Idin trust. It consists of thé personal 
equitable obligation or ‘series. of obligations, attaching to 
the trustee. Now, in my view, it is necessarily: in this 
sense that the word: “trust ”-is used when itis found in 
. the context “breach of trust. _ What is meant is a 
breach: by the trustee of the confidence or-duty. that the 
law or ‘equity imposes in-him in by Particular: respect 
complained of in the casé.* 

When, therefore; eseRtiOn 92 (4 yi Of. 
ee Procedure,: the-words:are found 

‘in the case of any allegedb ch: of any express ‘or constructive 
trust created for” ‘public ‘purposes “ot a charitable: or : religions 
: nature ‘ 
“they mean; I fia, ice there: has to be sullagat abreach. 
_ BY a trustee of an obligation or. duty, ‘which’ obligation” 
or duty is one which exists for the furtherance: of a 
public purpose of a charitable or religious. nature, And 
“=. think, therefore, that in each of these cases the true 
“ question is whether the particular trust obligation or 
duty a breach of which is alleged 1 is an obligation or 
duty of that kind. 

In my view, upon the face of the sisintst in this case 
no breach of trust in the sense which have endeavoured 
to-explain is “alleged.” The only allegations of the+ 
Plaint are by the Plaintiffs ds objects of the primary or 

non-public purpose. They do not “allege” anything . 
except that they, in that capacity, have beenthe objects 
ofa breach of trust by the trustee and, ex hypothesi,: that 
is not an allegation of a breach of an obligation, Auty 
or trust for a public purpose because they are, in the 


BRAUND, J. 
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<apacity in which they have described themselves by 
their own plaint, the objects ofno such trustatall. Had 
they pleaded that they were objects of the secondary 
trust and pleaded a breach of that trust affecting them 
in that capacity, the result might, I think, have been 
-otherwise, ee Pees 

.. In. the Circumstances, therefore, 





am disposed 


to hold that the consent of the Advocaie-General | 


under section 92 of the Civil Proc-dure ‘Code was not 
necessary to the institution of this suit. 
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APPELLATE CIVIL, 
Before Mr. Justice ana i 


MA TIN V. . KO. BA: THET AND, ANOTHER.’ + 


Execution— ee bnlitled fo. ‘extasite dlecize—Assignee’ of fhe deree—Civit : 
Procedisre Code, ‘0. 21;:7- 16— Execution application—No objection by 
F judgment-debtor-Application infructuous— Objection in later application—- 
Principle. of res judicata—Substitution of assignee in place o of decree-holdér 

. —No objection by Hees TCE Deli 's objections to assignee. Sweentine 

_ decree. 

Until the necessary meppibabe ‘under Oo, 21, r. 16 of the Civil Paadure Code 
has been made to the Court which ‘passed the decree by. the assignee thereof, 
thé only person who can execute. it is the person whose. name ee on fie 
record as the decree-holder. ae 

Co-operative Town Bank “of Padiigon Vv. Ss. U.K. v. “‘Clelbell 1 LR. 4 Ran. 
426 ; Barnen eek ‘Chand, LLR. 14 Lah. 744; Jasodav. Re akg ALR: 18. 






Cingatien, 37 Bom. ER, "489; Cntr 
followed. - ze 
ease no objection ‘i is eae bya Ghcasibicbink neat an erty 


0 Singh Vv: ‘Pahtad Singh, 33 al LJ. 1179, 





= application, but’ such. application ‘does not, fructify and no effective: step“ in: 
_ execution is taken, ‘the: “judgmén 





-debtor' isnot debarred by the: ‘principle: of 
res ‘Sudicata from raising his objection i ina ‘jater application.” ia Zs 
Genda Lal v. Hazari Lal, ILL.R. 58 All. 313; followed, ie : 
Farther, a judgment-debtor’ 's omission to oppose the substitution of the i 
assignee of 2 decree in place of the original decree-holder does not preclude the - 
judgment-debtor from questioning the- rights of such assignee to proceed to 
execution of the decree by réason of any bar imposed by laf 
dae Vv. eum. I. LR. 60 Cal, 1181, ipllowed. 


G, By Rajagopaul for the appellant.” “There i is no res ° 
judicata i in thiscase. -The first application for execution 
was not against the appellant, and.though notice was. 


“issued to her because the decree-holder had assigned 


his decree to the first respondent there was no need 
for the appellant to appear, ‘The appellant's case 
is that the first respondent is a benamidar for her 





- Special Civil Second Appeal No. 58 of 1938 from the judgment’ of the 
District Court of Myaungmya in Civil Appeal No, 32 of 1937. : . 


- Ppfaod #6 (19 ¢o)R. 
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and her husband and_ even if she did appear she need 
not have. disputed the assignment. The notice to 
“her was only to show cause why the assignee should not 
be brought on the record, and not why execution should 
‘not be: levied against the appellant. Moreover the 


execution application in C.E. 90 of 1929 did not 
fructify ;_it was dismissed for default: There canbe no | 


res judicata under the circumstances. . It was onlyin the 


present application for execution that the appellant did 


teally have an opportunity to raise the objection that the 
appellant is a benamidar for her. See Genda Lal v. 


Hazati Lal (1); Bholanath v. Prafulla (2); Richharam 
v. Pasupati (3); ‘Nageshwar.x. Jai Bahadur Singh (4). 
‘The cases cited by the lower Courts have'no application, ‘ 


Another objection to the present application i is that 
the Ist respondent had: ‘assigned his ‘decree to a third 
party- ‘in 1930.. The: Civil Procedure - Code is not 


153 
1938 
Ma Tin © 
OA 3 
Ko Ba Tasi, * 


concertied with substaritive tights, and once a decree- 
holder- transfers: his rights: toa third: ‘party: he ceases to» 
have. any. interest in the. decree. . Oné :cannot have two 


judgment: creditors. entitled to éxécuté'a decree. against 


a judgment- -debiét. _ The Indian High Courts however, 
shave consistently’ taken: the view that so long as the 
‘assignee does not get his name brought on the record 
under O..21 1. 16 of. the. Civil Procedure Code, the 
person whose name is: on the record is entitled to 
execute the decree, and the- only authority for the 


proposition advaticed above is the Co-operative Town - 
Bank of Padigon v. S.V.K.V. Raman Chettyar (5) which — 


-overruled the decision of-a single Judge.on the same 
“point (6). See also Sadagopa.v. Raghunatha (7). | 


“.. 





(1) LL.R58 AU. 313, «SO @ LLR11 Pateoo7. 


(2) LL.R.28 Cal. 122, = = (5) LLR.5 Ran. 595, 
“3 (G) LEARY Pat. 465, _ ..(@ LL. 4 Ran, 426, 


mC) LL.R. 33° Mad, 62. 
12. aan 2 
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Hay for the Ist respondent. The decision in the 
Co-operative Town Bank's case does not. support the 


Ko BA ‘Tarr, appellant, and it is not correct to say that the’ previous 


“should. not: be. ‘allows 40-4 plea “it-a 
TZ or. 8. years. ‘Her coiiduct is foiadalent, Hetause if her 
.. case..is trué,-ther-it is‘a-fraudonO;°21, 1:16." More- 
"ever the 2nd proviso to that ‘rule states. that the decreeis 


decision is overruled though the headnote says ‘so. So 
far as this particular question is concerned . the earlier 
decision is still good law, and is in a line with the 
Indian authorities: on the point.’.The. later decision 
only dealt with the rights of the transferee ofa decree as 


-. against the judgment-creditor, and is no authority for 
- the proposition: advanced, .The assignee may have. his 


own rights as against, the transferor, but so long as the 
assignee’s. name. is not brought on the record the 
transferor. decree-holder is still. entitled to execute the 
“decree, . There is a:long line of. decisions on this point. 
Khettur Mohan‘. Tshur Chunder (1)3 Jasoda Deye v.: 


- Rirtibash (2) ; Sitabai'-v.. Gangadhar. (3); ‘Harnand v, 







upphane (4); Umrao Singh nes Singh (She: 









not executable only against the other {eepeare aebiod 
but not against the appellant. OF 


Oe Rafacobate in reply. “The effect of the 2nd 
proviso is that once a decree. is transferred.to one of 
co-judgment debtors it is wholly extinguished. Mulla, 


 p. 718. One cannot execute a decree against one’s 


self. As regards fraud the Ist respondent is equally 
a. guilty party if ive transaction. ‘is regarded as 
ese VOR 





(1) 11 noe (3) 37 Bom. IR. 489. 
(2) LL.R. 18 Cal, 639, =. (4) IL: R 14 Lah: ae: 
(3) 33 All, Ly. 1179, - . 
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~ DUNELEY, J.—This appeal arises out of execution 
proceedings. The N.P.L. Chettyar firm obtained a 
decree in the Subdivisional Court of Wakéma against 
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Maung Ba E and his wife Ma Mya Me, and Maung Sein . 


Hone and his wife Ma,Tin. The last named is the 
present appellant, and Maung Sein Hone is the 2nd 
respondent. The N.P.L. firm assigned its decree to 
ofie Maung Ba Thet, who is the Ist respondent. In 
execution case No. 90 of 1929 Maung Ba Thet applied 
for execution against Maung Ba E alone. At the same 
time hé ‘applied, under the ‘first proviso of Order 21, 
Rule 16, of the Code of Civil. Procedure, for notice of 


the:assignment to him 1o be: issued to the original - 


decree-holder, the N.P.L. firm, and all four judgment- 


debtors; although notice to the judgment-debtors was. 


unnecessary under the first ‘proviso as amended by the 


Rule.-Committee of this Court. These notices were: 
duly.sérved, but only. the: ‘agent of the N.P.L. firm - 
appeared, and he adiiittéd.” the assignment. The. 
“debtors did. tiot “appéar. Subsequently the 
execution. application ‘was :dismissed for default, having: 
been entirely infructuous. In the: ‘following years there © 
were.a number of infructuous.applications:in execution. . 
against Maung Ba E alone.’ In 1933 (C.E. No. 13 of. 





judgment 


1933) there was an application against Maung.Ba E and 
Maung Sein Hone, but this was closed, without anything 
having been done, at the request of the assignee of the 
decree, Maung Ba Thet. In 1936 (C.E. No: 20 of 1936) 
there was an application in execution against all four 
judgment-debtors, but this was ‘closed at the request of 
Maung ‘Ba Thet without any of the. judgment-debtors 
having appeared, : Then was filed the execution 
application out. of which the present appeal arises, 


namely No. 19 of 1937, It was originally filed against _ 
all four judgment-debtors, but was pursued against. 


Maung Sein Hone and Ma Tin only. - 
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The appellant Ma Tin took two objections to this 


MA Tix execution application, namely—_ 


Vv, 
Ko Ba THET, 


Dunxgiey, J. 





(L) that Maung Ba Thet was merely the oer 

of the decree fot herself and her husband 

MaungSein Hone. Shealleged that she and 

- her husband had paid the decretal amount — 

* to the original decree-holder, who had . 

transferred the decree. at their. request te 

Mating Ba Thet, so that he could execute it 

_ against the other two. jidgment-debtors 

' Maung Ba E and Ma Mya Me although he 
had no beneficial interest in ‘the decree ; 

(2) that Maung Ba Thet had- transferred ‘the 

_ decree by a deed. of assignment to one. 

Maung Po Hnani on. 30th April, 1930, and 

therefore. he was from that: date debarred 

cuting the decree: 
ie second point first;. ‘the. appellant 
rélies entirely on €o- “operative Town: Bank of Padigon v. 






S.V.KV.. Raman Cheltyar and one. (1), but. this case 


dealt’ only ~. with ‘the © ‘rights’ ofa: ‘transferee ~ ‘of a: 
decree as against the judgment-creditor of the original 
decree-liolder, and is‘no authority for the proposition 
that from the date of assignment of his decree the 
assignor decree-holdet is precluded from executing 
the decree. The contrary has been consistently held 
by all the High Courts, and it is now settled law 
that, until the necessary application under Order 21, 


‘Rule 16, has been made to the Court which passeil 


the decree by the assignee thereof, -the only ‘person 
who’ can execute. it is the person whose name 
appears on the record ‘as the decree holdet, i.e, the 
assignor. He riay riot be able to execute it for his 
own benefit, but that is beside. the point. This was 


; (i) (1927) LLR, 5 Ran. 595, ; 
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laid down as long ago as: 1869 in Rhéttur Mohun 
Chuttopadhya v. Ishur Chunder Surma and others (1), 
and this rule has since been followed by all tHe High 
Courts. It was followed by this High Court in 
Co-operative Town Bank of Padigon v. S.V.K.V. Raman 
Chettyar and one (2), which was not overruled on this 
point in the further appeal (3)... I propose to mention 
only four of the numerous cases of other High Courts 
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in which this rule has been followed, namely Jasoda _ 


Deyev. Kritibash Das and another (4), Sitabai Rambhan 


Marathe v. Gangadhar Dhanram Marwadi (5), 
Harnand Raiphul Chand v. Rup Chand Chiranji Lal (6), 


and Umrao Singh v.. Pahlad Singh (7). It is common- 


ground -that’-Maing Po Hnan has never made an 
‘application, under Order 21, Rule 16, to execute the 
“decree, and: ‘therefore ee is no Pubseaice in the 
second point, 


_-As-regards the first nes both the one Courts have 


held that the principle of ves judicata, as enunciated in 


“section: 11 of the Code of Civil. Procedure, is applicable, . 


-and that-because the appellant’ failed to “appear and 


taise this point when served: with notice in execution 
case No, 90 of 1929 she cannot now: be heard to 
raise it. For their decision, they have relied upon Taj 
Singh v. Jagan Lal (8) and Dwarka Das v. Muhammad 
Ashfaqullah (9). The learned Subdivisianal Judge also 
referred to the case of Subramania Ayyar and others v. 
Raja Rajeswara Dorai and ast@ther (10), but that case 
is hardly an authority for the application of the principle 
in the circumstances of the present matter. The law 
on the subject of res judicata as applied to execution 
pees has recently been exhaustively considered 


“() 11 Seth. WR. 2710 " (6) (1933) LLL.R. 14 Lah, 744. 
(2) (1926) I.L.R. 4Ran, 426, 428:. (7) 33. All. LJ. 1179. - 

43) (1927) ILR. 5 Ran, 595. (8) (1916) I.L.R. 38 All, 289. 
(4) (1891) 1.L.R. 18 Cal. 639. -- * (9) (1924) LL.R. -47 All. 86. 


(5) 37 Bom. LR, 489. . (10) (1916) LL.R. 40 Mad. 1016. 
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bya Full Bench of the Atahated High Court in Genta: 
Lal v. .Hazati Lal (1).° One of the: propositions laid 

if that case, with which proposition I am, with 
respect, in entire agreement, is that where no objection _ 
is. taken, but the application for ‘execution does* not - 





" fructify, the judgment-debtor is not ‘debarred by. the 


principle of res judicata from Taising . the Objection i ina 
later application. Execution case, No. 90:of.1929 did’ 
not fructify ; it was. dismissed for: default. ‘without | any 
of the -judgment- -debtors. having appeared. “before: the 
Court; or without any effective stepi in execution having 
béen. taken. ' Moréover, it was unnecessar for any of 


them,’ “except Ba E,’ to: be served. with :notice” or to. 


appear... T'would “also refer to Gopendraprasad Shukul 


Ve Ramkishore Shaha (2), which is authority for the 


n that the judgment-debtor’s:: omission to. 
ae. substitution . of the assignée fadecree i in: 














‘place’ of the “original decree- holder does. not preclude 
the. judgment: Sdebtor from questioning the rights of such 
“assignee to proceed to execution of the decrée-by treason . 
of any bar imposed by law. Hence Ty. petnciple of 


res judicata has no application, 

It is’ urged that the second proviso % Order 21, 
Rule 16, :does not in terms prevent the benamidar 
transferee. from executing the decree against the real 
transferee, and that to permit the real transferee to plead 
the true nature of the. transaction. in bar of. execution. 


‘would be tantamount: to .permitting her to plead 
‘her own fraud.. The answer to this argument. is that 
‘both the benamidar and the real transferee are in pari 


delictu, and that, in this case, Maung Ba Thet cannot 


have an equity to prevent Ma Tin pleading her fraud on 


the Court to which he himself was: ‘equally a party. 
Moreover, ' if Ma Tin sugceeds in: -establishing her 


ay ae CER 438 Aut, 313. @) (1933) LER. 60 Cal ‘¥181. 
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contention, the decree will become wholly extinguished, 


>and Maung Ba Thet will not be able to execute it . 
against the other judgment. pra who _wéte not 
parties to the fraud. 

This appeal is therefore allowed, with costs i in favour 


of the appellant, Ma Tin,’ against the first respondent, 


- Ba Thet, in all Courts ; advocate’s fee in this Court five 
+ gold mohurs.- The learned Subdivisional Judge is 
directed.to. enquire into and come to a decision on the 
allegations contained.in paragraphs 2 and 3 of Ma Tin’s 
written objection of the 9th. October, 1937. If the 


alleged facts of this objection’ are found in favour of 


_ Ma Tin, Ba Thet’s application: for execution must be 

- dismissed, If Ma. Tin is “unable.to substantiate her 
allegations, Ba Thet’s application for execution should 
Ls dealt with in accordance: with law. 
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ae LETTERS. PATENT APPEAL. 


J Ajo Sir mana A, Goadinich Roberts, Kt, Chief Tusticé, Mr, Justice ‘Dunkicy, 
and Mr. Justice Braund. 


~ MAUNG THEIN axp ae 
-MAUNG NYO SEIN AND ANOTHER. | — 


Burned customary law —Children of. first etna Lap cranes second 
marriage-No children or descendants of sccond wi fe—Death of parents of 
first mygrriage—Right of children to succeed to proper ty-of step-mother on 
her: death--Pubbaka children —“ Former husband arid mnie "own" Former 
marriage? ae / cana 


. 


. Wherea Burmese ‘Buddhist male has combusted two ‘marriages and both. 
wives have been alive at the same time, the children: of the: first marriage.-in 
point of time;-whose parents both predeceased their step‘mother, are heirs of 
‘their step-mother : in respect of her ‘separate property,” vhen there’ are no 
children or direct descendants of the:second wife. ~~. ar orice a ceaameale 
"Maung Aung Pew. U Tun Aung Gye LL.R.8 Rai ; referred to. ~ 

Ma Ni v..Ma ‘Shiwe Pu, LLR. 8 Ran. 590, distinguished van 


The expressions: “former husband” and “former: wife *: vmay - eaahive 

that the - EAS. in_-quéstion has terminated, ‘but: the - “expression: “* former 

_ marriage = means -a marriage which is -earlier- in -point-of time and may be 

“subsisting with a-marriage contracted later. The children of the first 

marriage are pubbaka children of the second marriage, and éntitled to inherit 
in the absence of descendants of the second wife. 


Ma Gun Bon v. Maung Po Kywe, (1897-01) 2 U.B.R. 66; , Maung Thein 
Maung v. Ma Kywe, LL.R. 13 Ran. 412, referred to, . 










Special Civil Second Appeal No, 191 of 1937 of the.. 
High Court from the judgment of the District Court of 

| Tharrawaddy in Civil Appeal No:3 of 1937, The facts _ 
and the law are setout in the judgments. reported below. 


Mya Bu, J.— This appeal arises out of a suit by the appellants. 
against oné Maung Myint and the respondeuts for the recovery of 
possession of certain immoveable property. v which had been’ 
Soar by Maung Myint in Bs Sohal of the respondents by a 





. * Letters,Patent Appeal No. 4 of 1938 arising Keil ‘Special civil Setond o 
Appeal No. 191 of 1937 be this Court, | 
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egitared deed. The dgecleonts claim: thee ‘the ‘property in 
_question was theirs as it had devolved’ ‘on the first appellant on 
the death of Daw Khant Gyi, who. was: admittedly the owner of 
it during her life-time. It is their case that Maung Myint had no 
right, title or interest in the property, and that therefore the 
conveyance by Maung Myint in favour of the respondents conveyed 
no right, title or interest whatever..to ‘the Peenarenats: in the 
‘property i in question. 

The first appellant, Maung Nyo Seint, and the seeseid appellant, 
Ma Tha Li, are husband and wifé. The former - is. the son of 
U Sein and Daw The U. Daw The U died many ‘years ago. 


iol 
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About 3 years before her death, while the marriage between © 


..U Sein and Daw: The U: was still subsisting, U Sein married 


Daw Khant Gyi. A few years after Daw The U’s ‘death U Sein’ 


died. There was no issue of U Sein and Daw Khant: Gyi: - About 

" a-year or so after U.Sein’s death Daw Khint Gyi died. The 

transfer. by Maung ee in favour ‘of the ae took.” place 
thereafter. . 

. The respondents: aaised many peers with a view to showing 

‘that Maung: Nyo ;Seinthad no right to inheritthe estate of 


- Daw Khant Gyi; “but that’ Maung Myint was’ the .rightfal: beir 


driasmuch as he’ was a ‘Reittima adopted. son of. Daw Khant_ Gyi.; 


Avint gees Ime . weemaens 


-The:pleadings’ gave. tise tofiany issues of fact. among. ‘which the 


most material ‘one ‘was’ whether Maung. “Myint “was thé’ keitlina’ 


adopted son of Daw. Khant Gyi.. The trial Court. found all 
the questions of fact in favour. of the appellants, and upon the 
issue of law held that Maung. Nyo Seint was the ‘sole heir of 
Daw Khant Gyi. The result was that the trial Court passed a 
decree for | possession of the property: in suit } in favour of the 
appellants. Maung Myint, who took no interest whatever in the 

proceeding i in the trial Court, did not appeal against the decree, 
“put the respondents filed their appeal in the District Court without 

joining Maung Myint either a appellant or “as respondent. The 
appellants, however, did. not take any objection on the ground of 
incompetency of the appeal, i in thé “District Court. One of the 
grounds of appeal i in this Court is that that appeal was incompetent, 
In disposing of the ‘present appeal I do not propose to consider 
_ ground of -appeal. 

-. The lower appellate Court goncarred i in all: the findings of fact 
of the Court of first instance.. Thus beth the Courts below have 
found that the alleged keiltima adoption of Mating Myint was not 

_ established by the evidence on the record.: The Jower. appellate 


| 


162 


1938 © 
Maune ; 
THEIN 


uv, 
Mauxe Nyo 
SEIN. 


Mya Bou, J. 


RANGOON LAW REPORTS. a [1939 : 


; ost however Seite the dodex ee of the. Court ‘of fst ‘instance 
on the ground that | Maung Nyo Seint was not the heir of 


Daw) Khant . Gyi under the Burmese Buddhist Law. ‘The fearned 
District Judge, following the decision’ in the case of Ma Ni v. 

Ma Shwe Pu and others (1), held that: Maung Nyo.Seint was: not an 
heir of Daw Khant Gyi and thereforé was not entitled to recover 


.. possession of Daw Khant’ Gyi’s property. from the respondents. 
“In my opinion that proposition: cannot “be maintained. . Neither 


_ the ruling in Ma Niv. Ma Shwe Pu and others (1) nor the decision 


of the Full Bench in M aung T. hein M. aung v. Ma Kywe ard: ‘others 
(2) is an authority for the proposition that: the son.of one- of: the: 


“wives of a contemporaneous Marviage is in a less’ favourable 


- Position than a step-child in the matter of inheritance inthe estate. 


ather’s wife other than‘his own mother. In Ma Ni's ‘case 
1é ‘dispute was between a:child of one of the.contemporaneous: 






. wives and the child or children. of another wife with refererice ‘to. 


“the:property left by the latter?. ‘In Maung Thein Maung's case. (2). 
‘ the. ‘claim was by a son for an‘orasa share in _ the property. in. : 











Of his father’s second: wife: as against the second *' ‘wife, 
fore no analogy exist between either of those cases and the 


“-present- ‘case. It cannot. ‘be: disputed: that even if the miarriages. 


of U Sein and Daw The U: and U. Sein: and Daw. Khant. Gyi. .WeLe, 


“instead -of being - contemporaneous; successive, on the death..of 
Daw Khant Gyi leaving no husband and issue, ‘Maung . Nyo™ ‘Seint 


would have an indefeasible claim to her ‘property. : 
' For these reasons I-allow this appeal, set aside the’ judgment 


and decree of the lower appellate Court, and restore the decree of 


Beppe 


the trial Court with costs throughout. 


The. respondents obtained leave for Letters Patent 


, aie rename al 
P. K: Bae for “the a peiente ee cote 
marries a second wife during the life-time of the first 
wife, the children’ of the first wife can have no claim’ to 
‘inherit the property of the second wife in case she. and 


the parents of the children die, and there is no issue of 


‘the second marriage. . The right of pubbaka childrén to 


inherit is-set out in Richardson’stranslation of Masugué, 





- (1) (1930) LR, 8 Ran, 590.” (2) (1935/-TR 13 Ran4i2.- 


. 1939), _ RANGOON: LAW. REPORTS. 


Book oonky and pubbaka. children are: aid to bletet 
“children male or female, of a wife by a former husband, . 


or of a husband: bya former wife.” Seealso May Oung’s 
Buddhist law, 1914 ed., p. 253; U Gaung’s Digest, 
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VoL 1, &. 15, pp. 27, 28, In order that children of | 
a formér marriage shall be pubbaka: children the first < - 
marriage must be terminated before the remarriage of . 


one-parent, Ma Ni v: Ma Shwe Pu (i). Thereis a 


distiriction between a man marrying a second wife after. 


the death of the first wife and a man entering into 
contemporaneous marriages. In the former case the 


children of the: first. wife continue to remain members of | 
‘the. same family. and there is butone family ; whereas | 


TT ete: 


in the latter - case: there are two distinct -households. . 
a aa 


sees MN ONES, SRE ee 


££ Manet for the respondents; The respondent - is 
a baka child as “contemplated. by section 16 of the 
Digest, Vol 






Achild of an inferior wife can: be’an heir to a_ superior. 


wife ; a. fortiori “the child” of ’ the “first” Wife. must 


be an heir of the second wife of the. same status and 
conteinporaneous i in time with the : i: i 


. ae Basu in reply. ‘The sections otted: refer to 
_ successive marriages. The contention of the respondent 
cannot be correct because -if the second wife and the 
- husband had predeceased the first wife leaving children 
‘these children would not be pubbaka children of the 
first marriage and therefore not. tbe entitled to > inherit 
: s the first wife, : ee 


" ROBERTS, C. iF = am of opinion n that this sore ‘must 
be_dismissed,; and’ should indeed have ‘regarded the 
indement of. my . learned brother Mya: Bu to which we 


a take 8 ‘Ran.’ “590. 


his'is made clear from the” provisions. 
of the texts:- cited’ ‘at. séction 305° of the same volume. 
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have been referred as conclusive in the matter, were it 
not for the ingenious and careful argument which has 
been addressed to us by Mr. Basu. | 

- As the learned Judge pointed out, the case of 
Ma Niv. Ma Shwe Pu (1) is no authority for saying 


__ that a -step-son cannot: inherit merely because -his 
-step-mother and mother were both: living at the’: “game. 


time, that is to say, in a case where two valid mar T1ages 


overlap each other and. do. aot succeed” each other in 


Dhammathats do not mean merely a. fori 


point of time. 


“It is said that the words “ former ‘goattage a int the 
er marriage 





buta marriage which came to an _end'by death’ or 
_ divorce. But in. my. Qpinion | it is: clear: that two 
: contemporaneous . or- overlapping: Imarriages may. be 
_, described as former and latter, the ‘former. being. that 


--which was :contracte 
“which. was contractéd later, where the two’ marriages’ 
subsist for some time side by, side, - a 


at 





earlier and, the lati er being: that z 





“Though. such” contéiporantous ‘or “ovellaipping” 
marriages are recognized by the Dhammathats, if 


Mr. Basu is right it. would seem that there were no. 


provisions for inheritance made in those cases, and, as’ 
has been pointed out to us by the learned counsel. for the 
respondents, there is provision in the Digest for children 


_ of wives of an inferior class taking part of the inheritance 
“On, the death of the husband. and wives of the superior. 
Class ; but there is no provision for children of wives of 


the four superior classes inter se, and the answer seems 
tome that it is. because such children. must he 


pubbaka within the meaning of section “16 of the 


Digest. 


One would be reluctant to hold that a step- -SOn was 
ousted merely because the two marriages overlapped. 


(1) (1930) LL.R. 8 Ran. 590. 
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I respectfully agree with some observations which 
fell from Baguley J. in the case of Maung Aung Pe v. 
U Tun Aung Gyaw (1) where he said : 


“1 the father searsied one day after the death of-his first wife 
dite children would get their right of partition. Why should they’ 
not have a right of partition if he hurried matters to the extent of 
marrying one day before the othér wife died?” 


Unless the intedor ehitdren in. the case rientioned 
in section 305 of the Digest .had provision. made for 
them, they would not succeed, and so this provision is 
inserted, When a sécond wife has ‘children. they of 
course oust:hér step-children “from inheritance under 
the rule in’ ‘Ma Ni v. Ma Shwe Pu (2); but-if she has 
no childrén it seems to me clear that her step- children 
those begotten of her husband by a former. ita 
have a share of the. inhetitance.- 

Accordingly, in“my Opinion, this appial” ‘must be 
-dismissed andthe judgment of. Mya Bu'J.. will be 
affirmed with. Oebre gies 's Sm here . twelve: gold 
‘mobs, ve} 


‘DUNKLEY, JoThe -question for decision - ‘in “this. 


‘appeal is whether, when'a Burmese Buddhist male has 


‘contracted two marriages and both wives have been, 


“alive at the same time, the children of the first marriage 
in point of time, whose parents both predeceased’ their 
step- mother, are heirs of their step-mother in respect of 
her separate. property, when there are- no children or 


direct descendants. of the second wifes “Tti is “conceded 
that were the. “two marriages successive, ey were the 


second marriage contracted after the déath of the first. 


wife, they would be entitled to succeed, but the argument 
for the appellants is that when. the two. marriages 
are contemporaneous, or,. more accurately, when the 





(1) (1930) LR. 8 Ran. $24,537. @} (1930) LL.R.8 Ran, 590. 
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én of the earlier marriage ‘carinot © 
ircumstances be. ‘the ‘heirs. of their’ step- 
y opinion, | stich’ a contention i is opposed 
sense point 
in. M ‘aung 










of view has” been’ expressed. by. Baguley 


As regards 3 the law, step: “children cor: thé. ‘fifth 
tase of the six classes of. children entitled: to inherit, 


“which are set out i in the last section of Book X. of the 
Manugye Dhammathat. They. are the pubbaka 


children. According. to Richardson’ s translation of.the 
yale or female,” 





ofa wife 'e By a former ligsband. OF: of a Hisband by.a 
former wife,” and on this translation is based. ‘the: 
argument that in order that..children of a former 
-Inarriage should be pubbaka children the first marriage. 
“must be terminated before: the:remarriage of one: pa - 
But, in my opinion, this translation is not an accurate: 
“translation of the original: ‘Burmese text, which doés fot. 
“suggest that the first- marriage must. have terminated. 
‘before the second marriagé ‘was: ‘contracted, “AY more | 






accurate translation of the Burmese is contained. in.. 
section 16 of U Gaung’s Digest of Burmese Buddhist’ 
law, which reads as follows “ children of the husband 
or the wife by a former marriage.” This is in 
accordance with the texts of all the other Dhammathats 
mentioned in the Digest. The expressions “ former 
husband ” and “ former wife ” do perhaps connote that 


the martiage in question. has. terminated, but the 


expression “ former marriage ’’ means merely a marriage 
which is earlier in point of time, and as polygamy is_ 
recognized under Burmese Buddhist Law, the’ first 
ee of a Burmese Buddhist male will ‘be, a 


(1) (1930) LLR. § Ran. 524, 537, 


contracted: Bete the death of the. ays 
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”“ former. marriage ” - event’ a thoug a the smatriage. still 
_ subsists when the second ‘Marriage: is contracted, and 


~ the. childreri. of the. first: matriage , will: therefore. be 








pubbaka: children. of the: second marriage; and entitled - ' 


’ to‘inherit:i in the 2 abséné 


wile.’. “ a 
“Tt! ‘has’ been’ 






descendants of ‘the: ‘second 


rgéd * on .behalf. of the aopeliorts jist 
= this cannot be the: correct rule becausé, if the second 


jor 
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wife and-the-common husband. had predeceased the . 


‘first wife, leaving children of the second marriage, those 
children. would not.be pubbaka children of the first 
marriage and therefore could not be the heirs of the 
- fitst wife, but this. consideration is really beside the 
point, and does not fall for decision in the present case. 


. However, with the greatest respect,’ the remarks of 


“Page C.J. in Maung Thein-Maung v. Ma Kywé and 


} others, (1) appear to me to be extremely apposite to this 





i “The learned Chief Justice said : 





si ‘The truth is that the Burmese costonnaey law. of Sihacttence 


” as,..set. forth: in the Dhammathats i is not strictly speaking a system 

© GE law” at* all; “but-a congeries “of decisions: which‘are: metely 
, ‘pronouncements ad hoc upon ‘particular cases as they have’ arisen, 
and which. for. the most part do not purport to be determiried 
‘pursuant to any general or. guiding principle. .Of course, the 

Dhammathats are not the sole repository of Burmese customary 
Jaw, and I agree with U May Oung that ‘the present customs are 
a: safer sade than the little apa law of the Dhammathats.’ ” 


The task of the Courts of British Burma: has ei, 
and still -is,. to deduce from. the ad hoc decisions 
compiled i in. the. Dhammathats. general principles. of the 
common law ‘of Burma which are in.accordance with 
the: habits and’ customs’ of the Burman of today: Now 
a fundamental principle of the. Burmese Buddhist law 
of ‘inheritance, which has been, laid downi by the Courts, 





@ (1933) LLR, 13 Ran. 412, 420, 
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ik 


is that an inheritance shall not ascend wiih it can 


descend [Ma Gun Bon v. Maung Po Kywe and one (1)], 
and I should have ‘no hesitation in applying this 
principle in the case of the children of thé second wife, 
and in holding, on the analogy of the rights of the 
children of the first wife in the property of the second 
wife when she has no descendants, that they are entitled 
to.inherit the first wife’s property. in ‘the absence. of 
tural descendants of the first’wife. ~ : 

"The decision: of my learned brother: Mya Bur ott 
ee appeal was, in my opinion, correct, and I agiee 






# that this appeal. must be dismissed. . 


“ BRAUND, jr only desire. ‘to vee a fem es 


heeades: at one point of the argument in this ‘case I felt 


“and, 1 think, permitted atynelit to. SAPEEN, some. slits : 





or ‘she: hui come beeen ‘ore -of the: Six ‘classes OF 


“persons. capable: of inheritance: 
“Dhamimathats, ‘and, in this “particular. case, that“he-or 





t are defined'i inthe. 


she should qualify as-a pubbaka child. 

‘In Richardson’s .“‘ Laws. of Menoo” we wep 
feed by Mr. Basu to a definition of “pubbaka”’ 
child which described -him as being the child of a 
former husband or wife as.the case may be. With 


' great respect, I venture to think that that is slightly. 


misleading. When one looks at: the » Dhammathats 


. themselves,. which aré stimmarized i in the Digest, it is 


found that the qualification of a pubbaka, child is that 
he or she should be’a child of “a former marriage.”’ 

There. seems, in my opinion, to be a.différence between 
a child of a former husband or wife and one: ay dose 
marriage. The words “former husband” or “former 





(1) (1897-01) 2 ULB.R, 66, 
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wife ” nist, I think, refer to a person who was once a 
-- husband or wife but is no longer. In that sense I felt 
some . difficulty i ascribing to the child of what 
has been called a “contemporaneous” marriage the | 


"qualities which are necessary to qualify as a “ pubbaka ” 


child. But when once it is’ ‘conceded that what is 
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_ necessary is merely that there. should. have been. A 


“former marriage”, and nota former husband or wife 


in the sense I, have i eats that. plenty, entirely. 
. “disappears. 

Moreover, the moment. of time which is sleyonl is 
“the time at which the right to’ inherit’ arises. Accord- 
ingly,. at that moment the former wife or husband as the 
case may be ‘can ex hypothesi no ‘longer be in existence. 

“Once those difficulties are overcome, I have no 
difficulty i in agreeing with my Lord. the Chief Justice. 


_ and»with my learned brother Mr: Justice Dunkley, that. 
; no: reason for conceding 2 aright of succession . 
- to the child of a“ successive’ " marriage while excluding - 

é from: succession: the. child -of--a- “‘mattiage: which is” 





“contemporatieous i in the sénse—in my opinion, in. the 


. xather misleading: sense—in. which that aPreenOn has” 


been used in this case, . 
-l agree that this appeal should ie dismissed. 
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: maintenance, and to have her funeral expenses provided. 
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FULL. BENCH (CIVIL). 
Bejore Hon'ble Sir Mya Bu, Ki, Offg. Chief Justice, ur. Fasibes Ba 5 
; and Mr. Justice ARS TENS: ; 


MA PWA: TIN ». YEO SEIN MAUNG, ws 


chinese Buddhists—Succeision governed by Chinese customary law —Widdie's 
right to administer. property—Succession to the -estate—Children of the 
deceased—Widow's claim to maintenance and funeral expenses— Widow's 

. claim to. letters of administration —Maintenance uot a. right'to ‘share it 
estate or a charge—Burma Laws Act, s, 13 (1) —Transfer of Property Act, 
Ss. 39-—-Succession Act, s,218-(1), 


“Under the Chinese customary Jaw the widow has a right to adnifnister. the 


“estate of her deceased husband, but it does not follow that she has therefore # 
‘vight to obtain in every case letters of administration under, the Succession Act, 


Under the customary law the estate ofa deceased Chinese is divided athong his 


‘Sons ; daughters only succeed when there afeno sons, and the widow'succeeds. 


only:-when there are no children ; otherwise the widow has a oe by : 





‘Bon: Kwi-v. SKRSKER. -Firm, 1.LR. 8 Ran. 172 ; Chan Poise’ Vs “Sai tt, : 
“Ran, 623 ; ‘Ma Sein vo Ma Pan Nyui, LLR. 2 Ran: 94 ; Ma Sé i. . 








oo Ran. 461, -referred to. 
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Under the provisions fs: 218 ws of--the Succession: Act ea of- sshattoes 


tration of the estate of a deceased: Chinese Buddhist may be gtanted to a person.” 
‘who is entitled to the ‘whole’ or’ part of: his estate. His widow's right to: 


maintenance is not a right to share in the estate and is not a ‘charge upon 

the estate except when so made by appropriate gction ‘in Court. The widow 

therefore is not entitled to letters of administration as against the son of a 

deceased Chinese . Buddhist. Customary law cannot override the express 

provisions of a statute to the contrary. : 
Lakshman v. Satyabhama Bai, 1L.R. 2 Bom. 494, referred to. 


Shwe Khoon y. Ma Sein Nu [1938] Ran. 249, overruled. 


The following reference was rhade for the decision. 
of a Full Bench by 


Mya Bu and Macgrnzy, JJ.—These appeals. arise out. of rival 


applications for letters of.administratioa to the estate of a 
"deceased Chinese Buddhist. The deceased had contracted three 
’. ‘successive marriages. By his first wife he had three sons, of 


———— 


ee the respondent is the eldest; by the second wife be had 


Civil Reference No. 3 of 1938 arising ‘out of Civil First Appeal Nos, 4f 
and 42 of 1938. of this Court. 
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‘two. daughters, while. by his. third wife (the appellant), who basal 
‘survived him; he had two: daughters and thrée sotis.. Ma Pwa Tin’ 

* |. The.appeilant applied for a grant of letters of administration as teres 
to the estate of her deceased ‘husband on the ground that she is. Maune.- 
his surviving widow, while the respondent claims. that he is rege 
entitled to the grant being the eldest son of the deceased. *: and 

The question for determination is : which of the two rival MACKNEY, J¥-. 

slaimants | is better entitled to administer the estate ? 

+ “Under section 218 (2) of the Sucéession Act the administr ation... 

of the estate. of a deceased Buddhist may be granted to any — 

“person who, according to the rules for the distribution of the. 
estate applicable in thé case of such deceased, would be entitled 
to the whole or any part of such deceased’s estate. 

.. .It-is. settled law that in matters of ‘succession .or inheritance 
the estate of a’ Chinese Buddhist is ‘governed. by the Chinese 
Customary Law. It is also’ settled law. that-ander the Chinese 
Customary Law the. widow is’ not one’ of the heirs-but the sons are, 
the widow being entitled: to:maintenance only: out of her déceased 
husband’ s estate. The widow not being an . while there are 

ors, it appears (o us that a son is ordinarily: ent led to be granted 
Jettérs: ‘of administration in preferens 
+ Sihwe Khoon v. Ma Sein Nu-(1) it was ‘laid: down: ‘that— 

4 * $0. far as contested applications for: ‘letters’ ‘of administration. - 
“= to the estate of a- ‘deceased- ‘Chinaman-. are concerned, | 
--3when the applicants -are a- widow. anda. son, it does. 

“not matter whether the deceased was a.Buddhist.or 

. non-Buddhist, that is, whether the succession to his’ 

' estate is governed by the Chinese Customary Law or . 
by the-Succession Act, for in either casé the proper 

_ person: to obtain letters of administration to his estate 
is his widow, and other persons having claims to the 
estate must, if necessary, prosecute those:claims in the 
form of a separate suit against the widow; either for 

’ their share or for the. administration ‘of the estate: by 

' the Court?’ 

Ta arriving at this conclusion the learned Jnases followed the 
~ dlicturn ‘of Heald J:. appearing in. Maung Po Maung and one ¥. 
Ma Pyit Ya (alias) Ma Thein Tin (2),-which is in these words : 

_ © “If there are sons-or daughters the widow has only a right 

ae re ‘to administer the: estate and: to be maintained out of it 




















" (i) (1938) Ran. 249. (2) (1923): LL.R. 4 Ran, 161,168. 
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-and a claim on the estate for provision for her funeral, 
but the property vests not in her but in the children.” 
For this dictum, reliance was placed on the works of Jernigan and 
Alabaster of which works the former is not available for reference’ 
by us, but we have referred to the aS. passage in PIBEAS IER: 
on page 578 which runs as follows : 
_. ““Norg.—The principle laid down is that’at the death of a 
father his property is considered to be vested in all his. 
‘ sons equally, whethersby the venter of his principal or 
secondary wife ; and although the principal wife if 
surviving has a certain right of administration, and a. 
‘claim onthe estate for provision for her funeral, the: 
property does not vest in her, and may on cause 
shewn be distributed among the ‘heirs; also. that on. 
the decease'of one of the joint heirs, his interest vesté. 
‘in his-heir or heirs. Further it appear ‘that. a 
secondary’ wife has no claim on an estate,” - 
This principle was deduced from a case which is set out on piges. 


. 575, 576 and 577. .: The facts of the case and the decision: given. 

- thereon by the Magistrate do not contain: any indication: Of: any 
‘right of administration:énjoyed by the widow. as ‘against. ‘the.sons. 
“Be that as it may, theléatned author does not.’ speak ‘Of-any 


‘definite ' se. of administration but uses the word ‘somewhat - 





The law appears te have been more clearly statedong rates 25: , 


and 26 of the “Chinese Family and Commercial Law” by 


Mr. Jamieson. :The learned author observed :. ; 
“No special provision is made for the widow agssuch, butshe: 
is amply cared for. .If she is also the mother of the 
family she can refuse to consent to a division of the 
estate, in which case she has the practical control of 
the whole inheritance... . . On the death of 
a father the legal estate so to speak rests in the sons,. 
but equity in the shape of custom forbids their dealing 
with it without the sanction of the mother. So long: 
as the family estate was undivided, the sons would be: 
tenants in common and would all be bound to join in. 
a transfer of any portion, but even then, to give validity’. 
to the transaction, the mother must also bea party.’’ 
It is probable that “a certain right of administration” spoken of 
by Mr. Alabaster refers to the “ practical control ” appearing in 
the above observation which deals, it should be remembered, with - 
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the position of the-widow as regards her sons only, Between a 


mother and her sons’ there may be Some mOrt sanction which 


gives rise to the. mother’s control over the sons’ dealings with the 
estate, but it-is not Possible to conceive of the existence of 
similar sanction in the case of a widow with reference to the 
children of the other wives of her deceased husband. The 
mother’s right of control as is recognized in the pririciples 


“expounded by the learned authors is, in our opinion, quite. 
aithe same position.as a person. 





insufficient to place the widow init 
who is entitled to letters of administration under section 218 (1) 
of the Succession Act. For these reasons it appears: to us to be 
desirable to differentiate a case relating to the application for 
‘letters of administration to the estate of a deceased Chinese, who 
is a Buddhist, from one for letters of adtninistration to the estate 


of a deceased Chinese who is a non-Buddhist ; for the estate of a. 
deceased Chinese who.is-a non-Buddhist is governed by the rules. 


-of succession and inheritancé Jaid down in the Succession: Act.. 
In following the dictum of Heald J.in Maung Po Maung and 


. one v.Ma Pyit Ya (alias) Ma Thein Tin (1) the learned Judge. 


delivering the judgment: of the Court in Shwe Khoon’s case (2) 


mentioned the fact that the former case had been approved of in. 
_ twosubsequent Bench decisions of this Court ; the two subsequent: 


. Bench decisions appear to be those.in Ma Sein v. Ma Pan. Nyun 

“and two (3) and’ Chan. Pyu v; Sai. Sin and others @) which do not 
~~turn upon the’ matter involved in this’ case. ‘i 

In the result we are of the opinion, with all respect, “that ‘the 

; ruling i in Shwe Khoon 'v. Ma Sein Nu (2) ought to be reconsidered 

with reference to the granting of letters of administration to the 

estate of a Chinese Buddhist: who has died intestate. ‘Therefore, 


we refer the following questions for the consideration of a Full 


Bench : 
(1)° Whether the widow of an ‘tatewinks Chinese Buddhist 


deceased in Burma, succession to whose estate is 


governed by the Chinese Customary Law, is entitled. 
. to the grant of letters of administration to that estate 


as against the son of the deceased 2. 
(2) If the answer is in the affirmative, would she be so 
entitled where she is not the mother of the opposing 


son ? 
£ 


« (1) 11923) LL.R-1 Ran. 161,168. (3) (1924) LL.R. 2 Ran. 94, 
(2) [1938] Ran. 249. (4) (1928)-1LL.R.-6 Ran, 623. 
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Woon for the applicant, In Maung Po Maung Vv. 


Ms Pwa ‘tnt Ma Pyit Ya (1) it has been laid down that according to 
Yeo sam - Chinese customary law though there are children of a 


teil 


. Privy. Council. has recogn 
to’ adiminister’. her dec 
-applicant is:the mother'-and ndttral guardian of three: 
.Sons..and. three daughters of -the: deceased, whilst. the: 
respondent only. represents himself. - - 


deceased Chinese the widow has the right to. administer 
the estate, and she has a:right to maintenance out of 


the estate and a claim on the estate for provision of her 
funeral. expenses, She. can..therefore be said to be. 


entitled ‘to ‘a part of the estate within s. 218 (1) of the: 
Succession Act. The Court has.a discretion to appoint . 
the widow administratrix. vunder. this section and also. 
under s. 254 of the Act. “The mother can represent 


the whole family and look after its interest, but ason | 
‘cafnot. The words “entitled’to” in s. 218 (1) of the: 


Succession Act must be giveri'a wide meaning and there, 
is no reason why the customary law of the Chinese 
should not prevail. In Bon Kui v.S.K.R.S.K.R, (2) the 
| the right of the widow 
band’s. estate. “The: 





~ Khoo for the respondent, ° §, 18 (1) Be the ee 


oS Act is conclusive. The widow is not entitled. to. 


any share of the estate and is not an heir of the deceased, 


_ Her claim to- Siipintteaanee is but an actionable claim for 


a Sees 


eee J.—The questions which in this reference 
have been propounded for the decision of the Full 


‘Bench’ are as follows : 


* (1) Whether the adow of an intestete Chinese Buililbiet 
deceased in Burma, succession to whose estate is governed by the 
Chinese Customary Law, is entitled to the grant of letters of 
administration to that estate as against the son of the deceased ? 





-Q) LLRERan6l,°- (2) LIAR, 8 Ran. 172. 
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_ (2) Tf the answer is in the aflirmative, would she be so 
entitled where she is not the mother of the opposing son? 


The learned Judges who made the reference doubted 


the correctness of the decision in Shwe Khoon v. 


Ma Sein Nu (1) in respect of the grant of letters of 
administration to the estate of a deceased Chinese 
Buddhist and, therefore, this decision falls for further 
consideration by the Full Bench. 

The head note of Shiwe Khoon's case (1) reads as 
follows : 


“In case of contestiel ‘applications. a ‘Tetters:. of adminis- 
tration to the estate of a deceased” Chinaman, when the applicants 
are a widow anda son, it does “not ‘matter whether the deceased 
was 2 Buddhist or a non- Buddhist: or whether the succession to 
his estate is governed by Chinese’ customary law or the Succession 
Act, for in- either case -the: ef person to obtain letters of 





. administration to his estate: is his widow, and other persons having 
‘claims to the estate must, if necessary, prosecute- those claims in 
_.the form ofa sepafiate suit against the widow, either, for their share 


vm or for the administration of the estate ‘by the Court. oe 





This head note correctly summarizes the. Se 


‘which was based upon a statement of the Chinese 


‘customary law made’ in the case of Maung Po Maung 


and one v. Ma Pyit Ya (alias) Ma Thein Tin-(2), where 
it was laid down that-if there are-sons or’daughters the 


_ widow has only a right to administer the estate and to 


be maintained out of -it and'a claim on the estate for 
provision for her funeral,.but the property: vests not in 
her but in the children. This statement of the law was 
subsequently quoted with approval in Ma Seinv. Ma 
Pan Nyun and twq (3) and Chan Pyu v. Saw Sin and 
others (4) ; and in Bon Kwi and others v. S.K.RS.K.R. 
Firm (5) their Lordships of the Privy Council appear to- 
> 4938] Ran. 349. 7") (1924) LLR: 2Ran.94 


“(yy (1923) LL.R. I Ran, 161,168. © ~~ (4) (1928) LL.R. 6 Ras: 623, 
(8) (1920) TT. R R Ran 179° 
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have iécdohieed the right of the widow of a Chinese 


Ma. Pw Tw: Buddhist to administer her deceased. husband’s estaté, 


Yeo § Sun 
MAUNG. 


DUNKLEY, J- 


I have referred to such authorities on Chinese customary 
law as are available to us, and I have no doubt that the 
“statement of the widow’s rights which was laid down in 
Maung Po Maung v. Ma Pyit Ya (1) is a correct state- 


"tient of the Chinese customary law... 


Following this decision, it was assumed in Shwe 


‘Khoon .v. Ma. Sein Nu (2) assumed that, as the 


widow has under the Chinese customary law a right to 
administer her deceased husband’s estate, she is entitled 


‘to the grant of letters of administration’to his estate ; 


but that-assumption was not. justified .- ‘It doesnot 
follow that because. under thé customary | law the widow 


has a right of administration: she therefore has’a right 
-to-obtain letters of administration under the Succession 
Act. Section 13 (1) of the Burma Laws “Act enacts that. 
_inany: question regarding succession or- inheritance the: 
Buddhist Law shall be’ applicable i in cases. where the. 
.-parties-aré Buddhists except. in'so -far-as. such. law: 


has‘by enactment been altered or abolished ; sand it is” 


"therefore necessary.to consider whether this rile of. the - 
Chinese customary law has been “altered”. by the 
_ provisions of the Succession Act. The. relevant 


provision is. section 218 (1) of that Act, which: enacts 
that if the deceased has died intestate, and was a 


Buddhist, administration of his estate may be granted 
to any person who, according: to -the rules for -the 


distribution of the éstate applicable in the case of such 
deceased, would be entitled to the whole or any part of 
such deceased's estate. Consequently the widow 


cannot. be . entitled to the grant of . letters of adminis- 


tration unless, according to the rules of the Chinese 


cae law for the distribution of the estate of a 





(4) (1923) LLR. ‘1 Ran. 161, 168, (2) {1938} Ran; 349, 
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deceased person, she is entitled to the gchale or any 


177 


hesita 


part of her deceased husband’s estate. That:she is not Ma Pw Tin 


so entitled is, in my opinion, clear. 

In Ma Sein Byu and another v. Khoo Soon T hye 
and others (1) it was laid down that the estate of a 
deceased person governed by Chinese customary law 
is divided among his sons; daughters only succeed 
when there are no sons, and the widow succeeds only 
when there are no children ; otherwise the widow has 
a right to maintenance, and to have her funeral expenses 
provided. Hence the widow’s sole right in the estate 
is the right to maintenance and ultimately to funeral 
expenses. A right to maintenance out of the estate of 
the deceased is not a right to any share of the estate : 
it is not evenacharge on the estate. This is clear 
from the provisions of section 39 of the Transfer of 
Property Act, which reads as follows : 


“ Where a third person. has a right to receive maintenance or 
a provision for advancement or marriage from the profits of 
immoveable property, and such property is transferred, the right 
may be enforced:against the transferee, if he has notice thereof or 


if the transfer is gratuitous; but not against a transferee for . 


consideration: and: without notice of the right, nor against such 
property in his hands.” 


Henge the right to receive maintenance is: not a 
charge on the property. In regard to the right of a 
Hindu widow to maintenance it was laid down that 
this right is not a.charge on her deceased husband’s 
estate, as long ago as 1877, by the Bombay High Court 
in the case of Lakshman Ramchandra Joshi and 
another v. Satyabhama Bai (2), a decision: which has 
since been consistently followed by the High Courts in 
India, In that case it was decided that according to 
the MM itagshara sons must, from the moment of their 


¢ : > (1) (1933) LL.R. 11 Ran. 310. (2) (1877) LL.R,2 Bom. 494, 
14 ae 
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father’s death, be regarded as solé owners of. the estate, 


Ma PwaTin yet with a liability to provide for the maintenance of 


v. 
‘YEO SEIN 
M AUNG, 


DUNKLEY, J. 


. and must share their ill as well as their good fortune.” 


their father’s widow, and with a competence on the 
widow’s part to have the estate made ariswerable ; 
the widow ha$ no proprietorship in the estate, but 
she has an equity to a provision which the Court will 
enforce to guard her against attempted fraud. In the 
course of his judgment in that case. West J. said 
(at page 515): . 


ab 


“The widow’s claim’ being. strictly to maintenance and 
maintenance only, without any defined share in thé estate even on: 
partition, and the kind of maintenance even that she can claim 
being dependent on the perhaps fluctuating circumstances of the 


. joint family, it appears that.although she may, at her will, get her 
‘claim recognized as chargeable on the estate in the hands of the 


c©o-parceners, reduced to certainty, and secured as a specific: 
charge on the estate, * Fendt vet if: she should refrain 
from that course in the hope of sharing the improving circum- 


“stances of the family or throtigh.mere carelessness, she leaves the 


co-parceners an unlimited estate to deal with at their- discretion, 


EE Fi 


This is a statement of a general principle which 
applies equally to the right of a Chinese Buddhist 
widow as to the right of a Hindu widow. The whole 
of the property vests in the sons of the deceased upon 
his death, subject to an obligation on their part to 
maintain their deceased father’s widow out of the 
estate. But this obligation is not in the nature of. a 
charge on the estate, although the widow may by 
appropriate action before the Courts crystallize it into 
a charge. Consequently, it cannot be said that the 
widow of a Chinese Buddhist is a person who is. 
entitled to any part of the deceased’s estate, and, 
therefore, she. does not fall within the “provisicns of 


section 218 (Z) of the Succession Act, and consequently 
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is not entitled to the grant of letters of administration 
.to the deceased’s estate. 

Hence the case of Shwe Khoon v. Ma Sein Nu (1) 
was wrongly decided, 

The answer to the first question propounded is in 
the negative, and the second question does not arise. 
The costs of this reference are assessed at ten gold 
mohurs to be costs in the appeal in which the 





MYA Bu, Orr6: C.J.—I agree in the order proposed 
by my learned brother Dunkley J. The judgment of 
the referring Bench of which I was a member is 
sufficiently indicative of my opinions upon the points 


involved in the consideration of the questions referred: 


for the decision of the Full Bench. The reasons given 
in that judgment and fully explained in the judgment of 
my learned brother confirm the view that the widow of 
an intesiate Chinese Buddhist deceased in Burma, 
succession.{o whose estate is governed by the. Chinese 
Customary Law, is not.entitled to the grant of Letters 
of Administration to that estate as against the son of the 
deceased. 


Ba U, J.—I agree. 


ee eet eer, 


(1) [1938] Ran, 249. 
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CIVIL REVISION. 


Before Mr. Justice Duwklcy, 
MOHAMED AFZAL v. MOHAMED ISMAIL.* 


Cause of action, Splitting up - of—Forbearance of creditor to sueif debtor.pays 
punctual instalments—Remedy of creditor on. breach of agreement—One 
whole cause of action—Creditor’s suit for breach of instalments -due— 
Subsequent suit for balance debt—Civil Procedure Code, 0:2, r, 2 (2). 

Where.a cause of action for the recovery of the whole amount of the debt 
exisis, but the creditor agrees to forbear and not to sue upon that cause of 
action so long as the debtor pays him a certain sum every month and until the 
monthly payments are at Jeast three months inarrears, the creditor's remedy is - 
to sue for the whole balance amount of the debt due ifthree monthly instalments 
are in arrears, If he merely sues and obtains a decree for thé amount of the 
instalments up to the time of his filing the suit, he is debarred aflerwards from 
filing a.suit torecover the balance of the debt in view of the provisions of 


‘OD. 2,%. 2 (2) of the Civil Procedure Code. 


_*. Lasa Diny. Gulab Kunwar, LL.R.7 Luck. 442 ; Ram arn v. Peare Lal, 
LL.R. 57 All. 838, distinguished. ; : 


- Rauf for the applicant. 
" Dadachanji for the respondent. 


DuNKLEY, J.—The defendant-applicant owed the 
plaintiff-respondent a sum of Rs. 3,350 and, being 
unable to pay the whole amount at once, he entered 
into an agreement, dated the 22nd August, 1935, which 
is Exhibit D on the record of the Rangoon Small 
Cause Court, for the. payment of this amount by 
instalments of Rs. 30 per month, and the plaintitf- 
respondent on his part agreed not to exercise his right 
of action for the recovery of the debt until at least three 
monthly instalments were in affears. Itis necessary, 
I think, in order to understand this case properly, to - 








_,_* Civil Revision No. 121 of 1938 from the judgment of the Small sanee: 
Court of Rangoon in Civil Reg. No. 7649 of 1937, af, & 
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set out the terms of this agreement Exhibit D. . The 
; following are the two operative clauses : 


‘1, That in pursuance of the said agreement and in considera- 
tion of the sum of Rupees Three Thousand three hundred and 
fifty (Rs, 3,350) due as aforesaid by the Debtor to the Creditor 
(the indebteclness whereof the Debtor hereby acknowledges) the 
Debtor hereby covenants to pay to the Creditor the said sum of 
Rs, 3,350 by monthly instalments of Rs. 30 commencing from the 
Ist week of October 1935 and thereafter month by month during 
the Ist week of each succeeding month and shall also pay to the 
Creditor interest on the principal sum at the rate of Re. 0-4-0 per 
cent per month with each instalment of principal on the date fixed 
for payment thereof. 


2. The Debtor hereby further agrees and covenants that in 


the event of the failure of the Debtor to pay three consecutive 


instalments of Rs. 30 or three consecutive instalments of interest 


when the same shall become due the Creditor shall be at liberty 
_ to claim from the Debtor the whole of the balance then due giving 
credit to the Debtor of the amount of instalments already paid by 
him to the Creditor with all interest due thereon and the Debtor 
shall on demand pay the same to the Creditor.” 


No instalments were paid, and in 1936 the respondent 
filed a suit against the applicant in the Small Cause 
Court of Rangoon for recovery of ten instalments, which 
were then overdue, and interest thereon (Civil Regular 
No. 6205 of 1936) ; the applicant confessed judgment 
and adecree was passed. Subsequently, in the next year, 
the suit out of which the present application arises was 
filed for the recovery of a further fourteen instalments 
and interest (Civil Regular No. 7649 of 1937), and in 
defence the applicant raised the point that this second 
suit was barred by the provisions of Order II, rule 2, of 
the Code of Civil Procedure. The learned Second 
Juc ge of the Small Cause Court has held that the suit 
was not barred by the provisions of this rule, and this 
is the question which has been argued before mé on 
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this application. in revision, Order IJ, rule 2, of the 
Code of Civil Procedure reads as follows : 


“2, (1) Every suit shall include the whole of the claim which 
the plaintiff is entitled to make in respect of.the cause of action ; 
but a plaintiff may relinquish any portion of his claim in order to 
bring the suit within the jurisdiction of any Court. 

(2) Where a plaintiff omits to suein respect of, or intentionally 
relinquishes, any portion of his claim, he shall not afterwards sue 
in respect of the portion so omitted or relinquished.”’ 


Now, were it not for the judgment of a Bench of the 
Allahabad High Court in the case of Ram Sarup and 


-another v. Peare Lal and others (1), I should have had 


no difficulty in holding that the judgment of the learned 


Second Judge of the Small Cause Court was incorrect . 
cand that the second suit was clearly barred by the 


provisions of this rule. The judgment of the Allahabad 


Court was based upon the decision of their Lordships. 
~of the Privy Council in the case of Lasa Din v.° Gulab 
» Kunwar and others (2), but, with the greatest respect, 
it seems to me that this latter case hardly touched the... 
point for decision, Like-all the other cases whichhave 
_been quoted before me in the course of the argument, 


it is a decision on a question of limitation arising out of 
a suit on a mortgage, and therefore can scarcely be an 
authority for a decision on a question under Order II, 
Rule 2, arising out of a suit on a bond for the payment 
of money. The ratio decidendi of the judgment of 
their Lordships is to be found on page 452, where it is 
said that 


‘a proviso of this nature i is inserted i in a mortgage deed exclusively 
for the benefit of the mor tgagees 


The Bench of the Allaha High Court, as I have 
said, purported to follow this judgment in Ram Sarup’s 















(4) 1935) LL, 57. All, 838, — (2) (1932) 1 LR. 7 “Luck, 442. 
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case. Unfortunately, the terms of the bond in the 
Allahabad case are not set-out in the judgment, which 
" proceeds upon the footing that the creditor had two 
options given toshim under the terms of the bond, 
namely, an option to sue for the instalments as they 
became due, and an option to sue for the whole amount 
of the debi, arid that, therefore, two séparate and distinct 
causes of action arose under the bond: The basis of 
the judgment is that this option was given by. the’ bond 
to the creditor, and, as the learned Judges purported to 
follow the judgment of the Judicial Committee in Lasa 
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Din v. Gulab Kunwar (1,1 am: obliged to conclude _ 
that there must have been such an option “ exclusively - 


4or the benefit of the creditor "expressed in the bond 
itself. oe 
Now, that is not the case in the present bond. I 

‘have set out the térms of the bond and: it is only necessary 
~ to read these tertns to sée that, so farfrom their being 
_ exclusively for thé'benefit of the ‘Creditor, they were 
ee obviously intended exclusively. for the. benefit of the 
debtor. “Theré was only one cause of action under this 


_ ‘bond,'and that.was the tight of the respondent to _ 
- xecover the amount of his debt: Under the bond he 


agreed not to enforce his remedy in respect of that 
cause of action so long as-the debtor paid him a sum of 
Rs. 30 a month, and he agreed also that he would not 
enforce his remedy until at least three of these instal- 


ments of Rs, 30 a month were in arrears. The meaning. 


of the bond is, to my ‘mind, perfectly plain, namely, 


that, although a cause of action for the recovery of the — 


whole amount of the debt existed, the creditor agreed 


to forbear and not tp sye upon this cause of action so 
long as the debtor paid him the sum of Rs. 30 a month 
and until the monthly payments were at least three 


ee 





Fad 


. (1)-(1932) LL.R, 7 Luck. 442. 
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months in arrears. When three monthly instalments - 
were in arrears, the remedy upon this cause of action 
became enforceable, and that was to sue for the whole 
amount of the debt. Whenthe respondent, by an 
unfortunate error, decided to sue for ten instalments © 
only instead of suing for the whole amount due to. 
him, he obviously, in the terms of sub-rule (2), of 


rule 2, of Order II, omitfed to sue in respect of a 


portion of his claim which he was entitled to make in 
respect of the single cause of action arising under the 
bond. 


Consequently; his nas suit was barred: by the 


. ‘provisions of this rule, and, therefore, the judgment. and | 


- advocate’ s fee in 


decree of the learned Second: Judge of the Smali Cause. 
Court aré set-aside, and the suit of the plaintifi- 
respondent is. ‘dismissed with costs. in both: Courts, 

s Court four gold moburs. ee cae 
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APPELLATE CIVIL. 


Before Mr, Justice Braund, 


MAUNG E MAUNG ». RMNLN, FIRM.* 


Lower Burma Land and Revenue-Act, s. 19—Rule Splnenidie senbaren 
of available land—‘ Eviction” by Goverunent—Action amounting to 
eviction—Physical eviction—Former occupant of land—Refusal by Govers 
nent to recognize him as occupant—Recognition * of person de facto ‘7x 
possession—Siit for possession. ; 


In virtue of rule 51 made-in pursuance of the power given bys. 19 of the 


Lower Burma Land and Kevenue Act the:possession of-an occupier of available 


land ‘who has not obtained the status of 'a landholder is purely permissive, and 


‘he is liable to be evicted by Government at any time before he has become 
ae landholder. Government * may instal, instead of the original occupant, 


“some one else, or may recognize-the defacto occupation of someone else, who: . 


“has” coine to dccupy the land instead of the original occupier, And if the 
Government does anything which unequivocally points to its intention no 










no physical eviction may be neces sary-0 or. even possible. 





Es Po Cho-v. Maung San’ Bu ie 
j , referred to, 
Wikre’ the Deputy Commi ae me secogntee t 
was at one time but no longer i in - possession) as the Government’ s permissive 








a occupant of a piece of land and had recognized the defendant as the occupant,. 


held, that such action amounted in substance anid in fact-to an “eviction” by 
the Government of the plaintiff under rule.51, and consequently the plaintiff’ 
having no right to ee could not file a Bia for Papeeaon against the 
defendant. : 


Maung Kyaw v. Maung On, Pj. 484; In re Moung Naw i v. . Ma Shwe Hmat, 
8 L.B.R. 227, referred to, ; ee 


a 


Eunoose for the appellant, 
Malye for the respondent. . 


*. BRAUND, ].—This i is a second oer in a-casé en 
was originally tried in the Court of the Subdivisional 
Judge of Wakema. The facts out of which the- suit 
arose are these. The plaintiff was a Chettyar" Firm 





* Speciat Civil Second Appeal No, 128 of 1938. from the juds at of the: 


@ District Court. of Myaungmya in Civil Appeal ‘No, “4 of-1938. 


_. longer to recognize the permissive occupation of any particular. occupier, then: 
3 it has “evicted ” that occupier. within the meaning of rule 51, .1n. a sven case 
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‘while the defendant was a cultivator who was in posse¢s- 


sion, at the time of the commencement of the suit, of a 
small parcel of paddy land comprising some 9 acres or, 
so. This land was divided into two parts which are 
holdings Nos. 218 and 219.- For the purpose of the 
judgment which I am about to deliver I need not 
distinguish: between these two parts, although I note 
that in the Courts below there has been some argument 


as to what the hiStory of the two individual parts has. 


been. For my present purpose itis sufficient if I deal 


oe with the question as if there were one piece of land,. 


_ The lard, from what I know about it, was. originally 


a piece of jangle land uncultivated, lying waste ; and in 


that condition at some date-psior to. the. year 1930 a 


man named Maung Po Han and his’ wife Ma Thein 


__. took possession of it. They.seem to. have. cullivated it — 
for two: years or so, and on. the 22nd. October 1930. 

- \ ther€é“is"a record of a sale-b Maung - -Po Han “and == 
..oMa Thein- of. 433 acres, -w 
2) holding No." 218, to the plaintiff. ~ ‘From 1930 onwards... - 
until 1935 or 1936 the plaintiff enjoyed the land. He ~~ 





did not himself cultivate it but he let it out to tenants. 


For the years 1930-31 and 1931-32 he let it to. the -— 


_ persons who sold it to him,. namely, Maung Po Han 


and*Ma Thein. For the years 1932-33 and 1933-34 
there was a lease,-which is Exhibit. G, to a person 


‘named Maung BalIn. For the year 1934-35 there was 


“-a lease of this land together with other land to three 


people, Saya Gale (a) Ko Ismanin, Hyder Ali and Ful 


ee (Exhibit H). An 1935- 36 there was a lease, 


' same persons. Up to th 





2 ) to ‘the 
ear 1934 there is no doubt 
that the plaintiff was the person who was ‘entered upon 


the year 1936-37 therew 


the assessment roll and was assessed to and paid, -Govern- 


ment land revenue in foie of ‘the Bae” But: ‘in the - 


_-represents, I think, i 
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year 1934-35 it is equally plain, indeed I think it is 
conceded, that the land revenue at any rate was not 
paid by the plaintiff, although there has been some 
dispute of fact in the Courts. below as to whether the 
tenants of the plaintiff in that year actually did cultivate 
this land together with other land they had leased or 
whether they did not. 

At that point I think perhaps I had better consider, 
by reference to the Lower Burm Land Revenue 
‘Manual, what is the position of a person who occupies 
waste land for purposes of cultivation in the manner in 


187 


1938 


Maune E 
MauNG 


v. 
R.M.N.L.V. 
FIRM. 


BRAUyD, J. 


which this land was first occupied by Maung Po Han . 


and his wife Ma Thein. The Lower Burma Land and. 


Revenue Act, 1876, by section 19 gives power to the 
‘Local Government from time to time to make rules to 
regulate temporary occupation of waste land and to 
empower any Revenue Officer to eject any person 
occupying, or continuing to occupy, such land in 


contravention of such*rules. By rules made by the 


Local Government the provisions were brought into 
force relating to temporary occupation of available 
land. That is in Chapter IX of the Lower Burma 
Land Revenue Manual, 1911, at page 54. It is rule 51 
that is the relevant rule for the present purpose. 
It says: | 


“'51.(1) Any perscn entering for purposes of cultivation upon 
any land over which no rerson has any rights specified in section 
6 or which has not been allotted by Government under section 20 


-or section 21 or reserved for any purpose under any provision of - 


law (hereinafter referred to as‘ available land’), or the successor 


-of such person, shall ordinarily be permitted to occupy such land » 


on payment of land revenue, but shall -be liable to eviction so long 
’ as he has nct Chines the status ofa landholder ” 


ys 1 should. say that an.occupier does not obtain the status 
ae of" a Jandholder until he has been in occupation for 
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12 years. As I read rule 51, the possession of an 
occupier of available land, who has not yet become a 
“landholder ’”’, is purely permissive: he holds at the 


pleasure of the Government for so long as, and no longer’ 
than, the Government is pleased to leave him in 
possession and any moment the Government may 
dispossess him. And I think it follows that: the 
Government may instal, instead of the original. 
occupant, some one else, or may recognize the de facto 


“occupation of some one else, who has come to occupy 


the land instead of the original owner. It is abundantly 
clear that.as- between the occupier and the Governnient 


- at any rate the occupier has no right or interest in the 


land : he has a merely permissive foothold from which, 
to use the words of rule 51, he is liable to be evicted at 
any time before he has become a landholder. 

I may perhaps now consider, because something may 
turn upon it, what is meant by eviction. Eviction in a 
narrow sense may mean the physical turning of a. 
person out of possession of property... But the meaning 
to be put.upon the word in-this rule must of course be: 
governed by its context. I am sure that it does not 
refer merely to a purely physical eviction, Indeed, 
that cannot be so, because it does not follow that the 
occupier need be in physical occupation. He may, as 
in this case, have let it out to atenant. WhatI think 
eviction really means is the termination by the Govern- 
ment of that permissive relationship which I have 
described as arising under rule 51. In my judgment, 
if the Government does anything which unequivocally 
points to its intention‘no longer to recognize the: 
permissive occupation of any particular occupier, then: 
I think it has “evicted” that particular occupier within 
the meaning of rule:51. As I have already pointed 
eut, no phvsical eviction may be necessary, or every 
possible. If the occupier is already de facto out 
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of physical possession then no eviction in that sense 
is either necessary or possible. In the case of Upton v. 
Townend (1) Jervis C.J. in dealing with the word 
“eviction” gave this—I will not say definition— 
explanation. The facts of this case can have no bear- 
ing on ours but I refer to it merely for the purpose of 
showing that the word “ eviction” need not necessarily 


have a limited sense : “4 

“It is extremely difficult at the present day to define with 
technical serail what is an eviction. Latterly, the word has 
‘been used “to denote that which formerly it was not intended to 
express. In the language of _ pleading, the party evicted was said 
+o be expelled, amoved, and-put out. The word eviction,—from 
. evincere, to evict, to dispossess by a judicial course,—was 
_ formerly used to denote an expulsion by the assertion of a title 
paramount, and by process of law. But that sort of eviction is 
not necessary to constitute a suspension. of the rent, because it is 
now well settled, that, if the tenant loses the benefit of the 
enjoyment of any protion of the demised premises, by the act of 
the landlord, the rent is thereby suspended. The term ‘ eviction’ 
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is now popularly applied to every class of expulsion-or amotion. ~ 


Getting rid thus of the old notion of eviction I think it may now. 


‘be taken to mean this,—not a mere trespass and nothing more, 


‘but. something of a. grave and permanent character done by 


the landlord with the ‘intention of depriving the tenant of the 
enjoyment of the demised premises. If that may in law amount 
+o an eviction, the jury would very naturally cut the knot by find- 
ing whether or not the act done by the landlord is of that 
character and done with that intention.” 


That leads me to think, as I have said, that ns 
done by the Government with the intention no longer 
of recognizing the occupier as the permissive occupier 
of the Government amounts to an “ eviction” within 
the meaning of rulé 51. _Thave dealt with that, I am 
afraid, at some length; but having done so, it is 
see AY for me now +o return to the facts of the .case. 
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On the 28th May 1935 a revenue proceeding was.’ 
opened in the Myaungmya district at the instance of 
the present plaintiff. I have already. said that the 


revenue for 1934-35 was not assessedl in the plaintiff’s 


name. He, accordingly, applied to be assessed for that 
year. An enquiry was held by the Township Officer 
of Moulmeingyun at which he heard. evidence as to: 
who had worked the land—that of course is: not 
evidence in these proceedings—and eventually he 
made a report which finally found its way to the 
Deputy Commissioner ; and the Deputy Commissioner 
in these proceedings made a final order on. the 
26th November, 1935, in these words : ioe ube gue 


' 


Paragraph 539, Land Records Manual jute the treatment 
of this holding as abandoned. I see no reason to differ from my | 
predecessor’s order, which indeed I doubt if I have any right. to: 
review. The applicant may be informed.” 


Iam not quite sure what his uieleconeces order had 
been, but'the effect of that order -wasthat, tomy mind, the 
Deputy Commissioner declined to recognize the plaintiff 
as any longer the permissive occupier from the Govern- 
ment of this land. I may say in passing that there Was: 
no appeal from that decision to the Commissioner, as. 


‘there might have been -if the plaintiff had desired. At 


some date during 1935 or 1936 we know as a fact that 
the present defendant went into actual occupation of 
this land.. There is a dispute as to the exact date upon 
which he did so but it is conceded that by June 1936. 
the defendant was in physical occupation of the land, 

And on the 24th June 1936 the defendant Maung E 
Maung filed a revenue proceeding’by which he asked to 
be assessed to land revenue in respect of this land upon 
the ground that he:was the permissive occupier %f it 
under the Government, That again was enquired into: 


"evidence was taken and finally on the 14th June 1937 a 
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final order was made by the Deputy Commissioner in 
which he found that the land was being worked by 


FE Maung and that E Maung’s name should be entered | 


in the register as the assessee of this land. 

To my mind these two events, first of all the refusal 
by the Deputy Commissioner to recognize the. plaintiff 
any more as the Government’s permissive occupant of 
the land and, secondly, the Deputy Commissioner’s 
definite recognition of the defendant. as the Govern- 
ment’s permissive occupant of this land, amount in 
substance and in fact to an eviction by the Government 
or the plaintiff under rule 51. The Government has, in 
short, expressly recognized and acted upon a condition 
of affairs which is inconsistent with any further recog- 
nition of the plaintiff as the Government’s permissive 
occupier, In these circumstances I feel no doubt myself 
but that there has been a constructive eviction in this 

‘case. I say constructive eviction because, as | have 
already pointed out, no physical eviction was possible, 
' the plaintiff being already out of possession. . 

_ In the case of Maung Po Cho v. Maung San Bwin(1) 
a two Judge Bench of this Court seems alsoto have been 
willing to adopt a liberal construction of the word 
“evict.” They say this : 


’ "But if section 19 of the Act and rules 51 and 52 be read.- 


together, we think that a broader constructicn must be put on the 
provisions: of these rules. It is quite clear from section 19 and 
rule 51 that the intention of the legislature and of the Local Govern- 


ment was that the temporary occupier should be in the position of 


what is known in England as a tenant-at-will, and that the duly 
constituted Revenue Officer should have the power to evict such. 
tenant if the land were required for other purposes. In the present 
case the Deputy Commissioner passed orders that the plaintiffs. 
should Jeave the land after the conclusion of the cultivation season. 
That being so, and having regard to the clause in rule 51 to the 
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effect that the temporary cultivator is liable to eviction, we are of 
opinion that if the cultivator had at the end of the cultivating season 
refused to leave the land he would have been occupying the land 


in contravention of rule 51, and would therefore have made himself ' 


liable to eviction urder rule 52. We do not. athink that it is open 
to the Civil Courts to consider the propriety’ of the crder of the 
Revenue Officer in such a case. ‘The plaintiffs had no right as 


" against Government beyond that of temporary occupation. That 
is clear from the clause in rule 51 as to liability to eviction. And. 
that liability exists independently of any reason there may. be for 


evicting them. If the plaintiffs were dissatisfied with the order of 


‘the Revenue Officer, their remedy was to apy f tothe Commissioner, 


which they did actually do.” 


The ee between this case and that is that in 
the case. before me the occupier was already out of | 


possession, while in that case he was still in possession. 
No order by the Deputy Commissioner for him to leave 
was either possible or proper in the case before me, 
because he had already left; but nonetheless, in my 


- view, the order of the Deputy Commissioner is not 


consistent with a state of affairs which any longer 


recognizes the permissive occupancy of the plaintiff. If. 


that be right, then the position in this suit is as follows. 
I do not propose at this stage to embark upon an analysis 
of'what the legal characteristics are of the permissive 
occupancy conferred upon a cultivator under rule 51, 


But it is quite clear, if the view I take is the right view, 


that in this case the plaintiff is a person who no longer 


has even the status of a permissive occupier. On the.) 


contrary, upon the view I have taken of the effect of the 
Deputy Commissioner's order in 1936, the defendantis 
the person who now occupies the position of permissive 


- occupier under rule 51. For that reason itseems to me 


to be clear that there is not at the present moment even 


aright to possession upon which the present: plaintiff 


can base his cause of action. 
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For the present purpose I am quite prepared to accept 
the rulings in Maung Kyaw v. Maung An (1)and In re 
Maung Naw v. Ma Shwe Hmat (2). Both those cases 
have decided that a. suit for possession may be founded 
upon the mere fact.of possession without any actual title. 
Possession alone is sufficient to support a suit. And 
if, indeed, this plaintiff were in that type of permissive 
- occupation that I have endeavoured to describe in 
relation to this land, it is quite clear upon these two 
authorities that he would be enabled to maintain his suit 
against another person. who endeavoured to dispossess 
him. But of course it is an entirely different thing 
. when it is found, as I have found, that the right to 
‘permissive occupation in this case rests not with the 
plaintiff but with the defendant. Upon that view of the 
matter I think that this appeal must succeed. 
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- The Subdivisional Judge who tried this case, . 


although on. grounds somewhat’ different from those. 


upon which I have rested my judgment, dismissed the 
plaintifi’s suit for possession. I shall accordingly order 


. that the decree of the Subdivisional Court be restored. 


The appellant, I think, is entitled to costs in this Court 
and in the District Court’ and I shall assess the costs in 
this Court at five gold mohurs. 


(1) P.J. 484. - (2) 8 L.B.R. 227, : 
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APPELLATE CIVIL. 
Before Mr, Justice Brauna. 
ROSHAN N.M.A. KARIM OMER & CO, 
Ae v, 
MOHAMED EBRAHIM aNnD ANOTHER.* 


Stamp Act, Burma, Art. 1, Sch. 1 —Acknowledgme nt supplying evidence of debt ° 


> Running account of loans on one side and prices of goods supplied on other 


side—Statement of account—Balance struck and signed—Test is wheiher 
the purpose of the statement of account is to supply evidence of debt dutW— 
Statement one of the serics—Stamp nut necessary, 
Article 1 of the First Schedule of the Burtha Stamp Act requires something 
more than a mere acknowledgment of a debt, It requires an acknowledgment 
of a debt brought into existence aor whe purpose of supplying evidence of 
such debt. 
Galstaun v. Hutchison, I, LR. 39 cal. 789; Surgimull v, Ananta Lal, L.R. 







' The plaintiffs and the defendat had for several. years. a running account 


hand of loans by the plaintiffs to the 


defendants to the plaintiffs at the. current market rate, less one anna, ‘There 


“were consecutive statements of account every month on the plaintiffs’ note paper, 
showing the balance of the account-of the previous monthand giving on.the one 
‘side the loans made to the defendants and on the other side the prices of hides 
‘supplied during the current month and the debit balance due, The defendants . 


signed these documents without any other writing. They remained with the 
plaintiffs and were unstamped, 

Held, that these documents did not fall within art, 1, schedule I of ihe Stamp 
Act. Having regard to the course of business between the parties and upon the 
particular facts of this case, the transactions were continuous transactions and, 
at no point of time, was it contemplated by the parties that any of these parti- 
cular balances, except possibly the last one, would ever become payable in cash 


"- by the defendants to the plaintiffs, The balance was struck and.signed, not for 


the purpose of affording evidence that the particular sum of money was then 


. due, but simply as one of a series of periodic statements of account which, for 
the convenience of the parlies, were exchanged at fixed intervals. 


K. C. Sanyal for the appellants. — 


Chari for the respondents. 








* Civil 2nd Appeal Nos. 126 and 127 of 1938 from the jadgment of the - 
District'Court of Mandalay in Civil Appeal No, 53 of 1937, 
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BRaunD, J.— This is a point which lies within a very 
small compass but is nevertheless not quite free from 
difficulty. The suit was originally iried in the Court 
of the Subdivisional Judge of Mandalay. The plaint 
discloses that the plaintiffs were merchants dealing in, 
among other things, hides while the defendants were 
alleged to carry on a business in partnership as 
butchers. It is then said—and this much is common 
ground between the parties—that for some years past 
there. had been an arrangement between them under 
which moneys were from time to time lent by the 
plaintiffs to the defendants, while the defendants from 
time to time supplied the plaintiffs with hides which 
were no doubt derived from the animals used by the 


defendants in their capacity as butchers. And between: 


the plaintiffs and the defendants there was, therefore, 
throughout the period during which this arrangement 
‘lasted a state of running-account consisting on the one 
hand of the loans by the plaintiffs to the defendants and 
upon the other hand of the price of hides supplied by 
the defendants to the plaintiffs... It is for the balance of 
that account as on the 31st of March 1934, whichis the 
date on which the arrangement is said to have come to 
an end, that this suit has been brought. 

The balance is said to have been Rs. 504-9-6 ‘to 
which is added an almost equal sum for interest, 
making the total claim 988-6-6, I need not, I think, 
for the present purpose deal with the defence. It is 


sufficient for me to say that the case was tried by the. 


Subdivisional Judge who came to a conclusion, - based, 
as it seems to me, upon the circumstance that he was 
unable to admit in evidence a certain document, which 
is Exhibit A in the case. -That document isin the form 
of an account signed by one of the defendants -and by 
means of it it was sought by the plaintiffs to prove the 
debt. The |Subdivisional Judge in the course of his 
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judgment observes that if that set of accounts is admis- 
sible then the case is concluded in favour of the 
plairitiffs. But he went on to hold that the document 
in question was inadmissible in evidence for any 
purpose and, accordingly, upon the remaining materials. 
before him he was unable to find the plaintiffs’ debt 
established. That. was taken on appeal to.the District 
Court of “Mandalay and the learned Judge of that 
Court took the same view of the document which is. 
Exhibit A. . 

Upon appeal in this Court the primary point that I 
have to consider is whether, as a matter of law, the 
Subdivisional Judge was right in excluding Exhibit A 
from his consideration. The ground upon which it 
has been said that Exhibit Ais admissible in evidence 
for no purpose is that it is a document which falls 
within the mischief of Article 1 of the First Schedule : 
to the Burma Stamp Act. And, for the purpose of 
determining whether or not it is a document such as is. 
described in that Article, it will be necessary for me to 
consider. carefully both the nature of Exhibit A itself 


and the circumstances in which it is brought into 


existence. But before I do that I must refer to the 
terms of Article 1 of the First Schedule to the Act 
itself. That Article reads thus: 


““1, Acknowledgment of a debt exceeding twenty rupees in 
amount or value, written or signed by, or on behalf of, a debtor in: 


-order to supply evidence of such debt in any book (other than a 


banker’s pass-book) or on a separate piece of paper when such 
beok or paper is left in the creditor’s possession.” 


Then follows the proviso with which I am _ not 
concerned, 
Thus, there are a number of conditions to. be 


fulfilled before any particular document qualifies as an 


acknowledgment of a debt so as to be’ liable to ‘a one 
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anna stamp duty under this Article. First and fore- 
most, it must be an acknowledgment of a debt exceeding 
Rs. 20 in amount or value ; secondly, it must be written 
or signed by or on behalf of a debtor ; thirdly, it must 
be so written or signed in order to supply evidence ‘of 
such debt ; fourthly, it must be so written or signed in 
a book or ona separate piece of paper and fifthly, if it 
is in a book, that book, or if it is on a paper, that paper 
must be left in the creditor’s possession. 

I may say at once that in this case the document in 
question was constituted by a separate piece of paper 
and there is no dispute but that such separate piece of 
‘paper was left in the plaintiffs’ possession. We are, 
therefore, not concerned with the fourth and fifth of 
those conditions. I have in dealing with a statutory 
provision of this kind to deal with the matter strictly. 
It has been pointed out in more than one place that the 
penalty for omitting to stamp with a one anna stamp a 
document that should be so stamped under this Article 
is important because the Act, whether by design or not 
Ido not know, has omitted to give any opportunity for 
having it stamped under the usual penalty. 

If the document offends against this Article then it 
is admissible in evidence for no purpose whatever and 
by no means can it be made so admissible. It has 
been rightly pointed out that that is a very severe 
penalty for what after all is not-a::very serious loss to 
the revenue. However that maybe, and however 
inclined a Judge might be on that account to take a 
generous view of the requirements of the Article, 
nevertheless one must, when faced with this question, 
decide it strictly and jadicially. I shall have again to 
refer to this Article but I propose’now to deal with the 
document itself and the circumstances in-which, so far 
as I can tell. from the ene it was brought into 
existence. ee 
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During the currency of the arrangement between 
the plaintiffs and the defendants, to which 1 have 
already drawn attention, it was the practice at the end 


of each month for the plaintiffs to submit to the defen- 


dants a statement which the defendants, or rather the 
first defendant in particular, in the circumstances that 


‘T have before me ici and then handed back to the: 


plaintiffs. 

I have been in some doubt as to whether the: 
defendants obtained or were given each month a copy 
for themselves ; but upon a reference to Exhibit E. 
written by the plaintiffs to the defendants, so far as I 
can see, it would seem that a copy of the account was 
either retained by or given to the defendants. The 


monthly statements, at any rate in three instances, 
namely, those for January, February and March, 1934, 
~- which I have before me, are written upon sheets which 


. are-I think the ordinary bill sheets of the plaintiffs... It 


may be that it is the note paper of the plaintiffs, or it 


~-may be that it is their bill form. I do not- think it. 
-matters much. In either case it contains in print the 


plaintiffs’ name, their description, their address and all. 
the other items of business interest that are usually 
found in documents of this kind. 

The first of these statements, that for January—and 
I emphasize that*the exhibited statements are only three 
instances of the statements that were delivered regularly 


‘each month during the term of the arrangement—is in 


this form. It opéms by bringing forward from the 
previous month the balance of the account. In this 
case there was at the beginning of the month of January: 
a debit against the def ndants for Rs, 419-1-6. They 
are then debited with a sum of cash which may have 
been a cash loan and on the 20th of January théy are. 
debited with another cash loan of Rs, 100 and there are 
two trifling items of three annas each to their debit, thé 
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meaning of which I do not know. On the other side of 
the account they are given credit in that month for 
Rs. 37 and Rs. 44 which no doubt. aa the value 
a result of. ‘that, the month closes with a debit of 
Rs, 468-3-0 in favour of the plaintiffs against the 


defendants, Beneath that is placed the signature of the: 


first defendant. It is accompanied by no writing ; it is 
simply signed by the first defendant. ; 

The account for February is in the same form and 
is similarly signed. The concluding balance against 
the defendants is Rs. 399-13-6. 

The March statement again is precisely similar and 
ends with a balance of Rs. 504-9-6 in the plaintiffs’ 
favour. That is the principal sum which is now sued 


for and that document, like its predecessors, has been | 


signed by Ebrahim without a comment of any kind. 

~~ The point I desire to emphasize again is that those 
“three documents are the three concluding documents 
_of a series which as. far as I know—I think it is admitted 


ee by the parties—lasted throughout the term of the 


business relations between the parties. 

There is one other matter of fact which I think I 
ought to mention, which is that the plaintiffs held two 
promissory notes for Rs, 100 each. One or both of 
these promissory notes are unstamped and are of course 
inadmissible in evidence; but.fhat does not I think 
prevent me from taking notice of the promissory notes 
themselves and the fact that the prémissory notes were 
unstamped, I think, is a matter extraneous to the point 
I have to decide. ~ 

So far as the oral evidence’ in the case goes it is: 
remarkable having regard to the contest involved in this 
suit chat no really explicit evidence is given as to why 
the monthly statements of which Exhibits A are the 
samples were brought into existence by the parties. 
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Abdul Shakur says in his evidence in chief 7 


“Every month weused to make stztements of accounts. “We 
used to take the signature of one of the defendants on these 
statements. Th@ defendants had had‘ dealings with us for the 
last 13 years. Exhibits AA and B are the extracts from our books 


of accounts,” 


I ‘should perhaps have said, in order to make it quite 


clear, that the statements, the contents of which I have 
been explaining, were really only extracts from the 
plaintiffs’ books. .We have the relevant pages of the 
plaintiffs’ books themselves in evidence and it is clear 
that each of the monthly statements was a mere copy of 
the plaintiffs’ own account. Abdul Shakur goes on to 
say : : 


“Exhibits A, Al and A2 were the statements of accounts made 
and the signatures thereon are those of Ebrhaim, the first defen- 
dant. These exhibits are in my handwriting. .Ebrhaim signed 
them in my presence.” 


And in cross-examination he says : 


‘The accounts were settled once in:a month or once in two 
months. Then sometimes we took back such receipts from the 
butchers but we did not do so sometimes.” 


And later on in cross-examination he says : 


_ “When I made out statements of accounts I required the 
butchers ‘ (that of course is the defendants) ’ to bring the receipts 
which they had obtained from the Durwan.” 


That refers to the receipts for hides delivered by the. 
defendants to the plaintifis during the course of the 
arrangement. And a Htile later on he says: 





“ The butchers brought receipts issued by the Durwan when 
I made out statements. The money we gave to the butchers are 
not loans but advances ‘for supply of ‘hides though promissory 
notes were taken.” 
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Abdul Gaffar, the assistant manager of the plaintiffs, 1938 
Says : RosHAN 
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“The procedure adopted in all offices is to advance money to - ° 


butchers on promissory notes as well as without promissory notes EsRaxim. 
and such advances are entered in the books of accounts. When graugnp,J. 
hides are supplied we pay one anna less than the market price. 

‘When the butchers stop supplying hides to us we charge interests 

on the advances and file suits against them.” . 


Abdulla, the sixth plaintiffs’ witness, said in 
examination in chief : 


“The accounts were settled once a month. The Durwan 
kept a small book in which he noted receipts. . The plaintiffs 
kept a small box. When accounts were settled entries were made 
in the big book maintained by the plaintiffs.” 


Ebrahim himself, the first defendant, says : 


‘«* * we settled accounts once in 10 days or once in 2 or 
3 months.” a 


Now that is really the whole of the-evidence so far 

_as it has been given in ihis case ; but, having regard to 

the real point which has emerged, I cannot say that it is 
either very explicit or very helpful. 

Having explained, therefore, what Exhibit A is and 
the circumstances in which it came into existence as 
well as I can I must now refer fora.moment to Article 1 
of the Firsi Schedule io the Act. In order to bring a 
document within the mischief of this Ariicle what has 
to be established is that it is an Acknowledgment of a 
debt created in order to supply evidence of such debt. 
When this case was first opened I was inclined to take 
a strong view that*where you"find a document of any 
kind with a balance struck and a debtor’s signature 
attached to it, it must necessarily be an acknowledgment 
of adebt. But having regard to the authorities that I 

* have been referred to and to a further consideration of 
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Article 1 I have been reluctantly compelled to admit 
that the question is not quit@so easy to decide. 

It may well be that the view which I have admitted 
I was in the first place inclined te take contains part 
of the truth. It may well be that, when you find a 
document either in the form of this Exhibit A or in 
one of the numerous other forms upon which litigation 
has arisen in the various cases to which my attention 
has been drawn, the signature of a debtor attached to a 
statement does, among other things, amount to an 
acknowledgment of adebt. But it has to beappreciated 
—and it is not easy to appreciate at first sight—that this 
Article requires something more than an acknowledg- 
ment of adebt. It requires an acknowledgment of a 
debt brought into existence in order to supply, that is 
for the purpose of supplying, evidence of such debt, 
When a man writes a-figure on a piece of paper and 
signs it it may well be that in one sensé that is an 
acknowledgment of a debt ; but the purpose for which 
he writes it may or may-not be the purpose of furnishing 
his debtor with evidence of the debt. There may be a 
hundred and one reasons why such a piéce of paper is 
brought into existence. I have endeavoured in saying 


that to express in my own words what is shortly.and — 


better expressed in the words of Sir Walter Schwabe 
C.J. of Madras in the case of Surjimull Murlidhar 
Chandick vy. Ananta Lal Damani and another (1). . He 
an : 


“The first question that arises is whether any particular 
document is given to supply evidence of the debt, It is quite 
‘clear to my mind on the authorities that the question is whether 
it is’given with the dominant intent to supply evidence of. the 
debt and il has been held that where the document contains other 
entries from which it is right to deduce that the intention is to: 
arrive at a statement of acccunt or to put on record payments on 


(1) (1923) LL.R. 46 Mad. 948. 


% 
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either side, the intention to be inferred from the sending of the 
document, although it contaigs a balancing item at the end, is 
not to supply evidence to the creditor.” 


It is the first part of that passage to which I am 
drawing attention, namely, that the primary question is 
whether the document was brought into existence with 
the “dominant intention ’” of supplying evidence of 
the debt. 

The fact that the document is apt to serve other 
purposes does not absolve the Court from enquiring, as 
itis enjoined to do by Article 1, what was the purpose 
for which it was meant ; that is the reason why I have 
endeavoured to point out that a document may well be 
a document which is an acknowledgment of a debt and 
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may still not be a document which is an acknowledg- — 


ment of a debt within the meaning of Article 1. Even 
though it is an acknowledgment of a debt it does not 
come within the mischief’ of. Article 1 unless it was 
created in order to supply evidence of such debt ; so 


that what we have to seek here is the intention of the - 
plaintiffs and the defendants in bringing into existence ~ 
_. Exhibit A. ~ a 


I have been referred to a large number of authorities, 
' but I may say at once that, except in so far as any 
authority contains any statement of principle other 
particular cases are not of assistance in this case ; each 
case must depend upon its own facts as was pointed out 
by Mr. Justice Woodroffe in the case of Galstaun v. 
Hutchison (1). . The learned Judge in that case in his 
opening words points out : : 


“On the question whether a particular dccument in suit 
amounts to an acknowledgment of a debt one decision can hardly. 
be 4n authority for another, for each case must depend on its own 
Circarmstances.’’ . 


(1) (1912) 1L.L.R. 39 Cal. 789. 
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With that I respectfully agree and it is for that reason 
that I do not propose to refee to the many authorities 
which have been cited to me. 

I have to search for the intention with which 
Exhibit A was created. Mr. Chari, on behalf of the 
respondents to this appeal, says that I cannot reasonably 
find that Exhibit A was created for any other purpose 
than the purpose of furnishing evidence of a debt. 
Mr. K. C. Sanyal on the other hand, on behalf of the 


appellants, says that the view I should take upon the 


facts and the history of this particular case is that the 


. series of documents, of which Exhibit A contains three, — 


are merely periodical documents brought into existence’ 
for the purpose of record. 

Now it has to be borne in mind in this case what the» 
nature of the transactions was. On'the one side, namely 
on the plaintiffs’ side it is quite ‘definite that particular 


sums: of. money were advanced from ‘time to time. But ~ 


on the defendants’ side entrics it is not quite so clear 


“cut. ‘The defendants were supplying hides apparently ~ 


through the plaintiffs’ durwan who entered the number 
of hides received in his note book. No particular price 
was fixed for the hides, but they were to be supplied at 
the market price less one anna and bearing thatin mind, 
it supplies, in my opinion, an intelligible reason why, at 
the end of each month, a statement should be made of 
the hides supplied.; because the defendants could then ” 
see first of all the number of hides for which they had 
been given credit and the price at which they have been 
brought into the accounts. Thatis the first point which 
has struck me. . 
The second pointisthis. As I have already pointed 
out more than once, this was a running account and the 
last of these accounts, although it happens to coincide 
with the date on which the agreement seems to have 
terminated, is no different from any of the earlier 
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accounts. If, therefore, we take, for instance, the 1938 


January account, it is dated the 31st of January.  Rosuay 
Whether or not it was acftially signed on that date I do Sas 
not.know.. But bearing in mind that these transactions pypaim. 
were continuing transactions and went on almost from Saree 
day to day one has to appreciate that at no given moment 
except possibly upon the very day on which the 
document was signed is this document evidence of what 
the defendants were actually owing to the plaintiffs. I 
am not sure whether I have made the point clear. For 
instanoe if on the 15th of February 1934 the plaintiffs 
had been. minded to sue the defendants, then on that 
date the first of the documents comprised in Exhibit A 
is not evidence of what the debt was. There is no 
doubt that it is capable of being used as evidence of 
what was owing on the 31st of January. But at no given 
point except possibly at the moment at which it is signed 
is it evidence of any particular debt. 
Now bearing these considerations in mind, bearing 
in mind the course of business between. these two 
parties, bearing in mind that these transactions were 
continuing transactions and bearing in mind that at no 
point of time was it ever contemplated that any of these 
particular balances, except possibly the last one, would 
ever become payable in cash by the defendants to the 
plaintiffs, it seems to me to be impossible for me to say 
that the real purpose for which these’ documents were 
brought into existence was the supply of evidence of 
an actual debt. As I have said, if youtake any one of 
the balances other than the last one on the 31st of March 
1934, it would be quite impossible for anybody to 
contend that it was ever within the contemplation of 
either party that the actual sum so stated as the balance 
would be paid by the defendants to the plaintiffs. Take 
thé January one : nobody contemplated that Rs. 468-3-0 
« shéuld be paid by the defendants to the plaintiffs. It 
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was contemplated by the parties that the transaction 
would go on and_ that the balance would in the 
course of time become more or less than that and it 
seems to me that the balance was struck and signed, not 
for: the purpose of being evidence that that money was 


then due, but simply as one of a series of statements of 


account which, for the convenience of the parties, 


were exchanged at fixedintervals. That seems tome to 


be the real purpose of Exhibit A. The question is not 
free from difficulty and I have had to determine it as 
best I can. I regret to take a different view from the 
view taken by the learned Judge in first appeal because 


“sas I hayesaid I think it admits of much argument 


each way. Having taken that view, I am bound to 
come to the conclusion that the document in question 
was wrongly excluded from evidence by the Township 
Judge inasmuch as, in my opinion, it was-not.a 
document required to be stamped under ‘Article 1 of 


“Schedule I. It seems to me, therefore; that. the 


proper course to take. is to allow this appeal and to 


remand the case. to the Township Judge now. to..be. 


tried upon the footing that the document has been 


wrongly excluded from evidence and should now be 
admitted. It will be remanded to the District Court 
to retry it upon all'the issues other than issues Nos. 1 


-2, 3, 4 and 11. 


The. costs of this appeal which I assess at five gold 
mohurs will be costs in the suit. 
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APPELLATE CIVIL. 


Before Mr. Justice Dunkley, 


DAW KYIN ». KO BA FIN and ANOTHER* 4 


Mortgage-—Successive mortgages of same property to credilor—No merger— 
Separate morigages on different properties—Properties situate in different 
districts-—One suil on both mortgages—Causes of action separate—Transfer 
of Property Act, s. 67 A—Civil Procedure Code, ss. 16, 17, 

Where a debtor has created two successive mortgages on the same property 
in favour of the same creditor, unless there is something in the second deed of 
mortgage to show a contrary intention, the creditor must be presumed to have 
intended to keep the earlier security alive for his own protection. The 
doctrine of merger. does not apply to mortgages. 

Gopal Chunder v. Holdar, LL.B. 16 Cal, 523, referred to. 

Where a mortgagee holds two mortgages executed by the same mortgagor, 
but%the mortgaged properties are different and separate suits in respect thereof 
can only be filed in different Courts, he is not bound to bring only one suit to 

./, enforce both the mortgages. The words “all the mortgages in respect of 
which the mortgage money has become due” in s, 67A of the Transfer of 
- Property Act must be limited to those mortgages which the Court in‘ which 
. the mortgagee sues has jurisdiction to enforce. ‘ 
.. Premsukl v, Mangal ‘Chand, 41 C.W.N. 854, referred to. é 
. Held (on the application for a certificate for further appeal) fhat the 
“mortgage of property situate in one district gave rise to a cause 6f action 


entirely distinct and separate from the cause of action arising from the | 
mortgage of property situate in another district, and consequently the | 


provisions of s, 67A of the Transfer of Property Act or s, 17 of the Civil 
Procedure Code or of both together could not givé the Court in whose 
jurisdiction the latter property was situate any jurisdiction over the property: 
situate wholly in the first district. 


Irvine-Jones for the appellant. 
Sim for the respondent. 


DUNELEY, J.—The defendant-appellant, Daw Kyin, 
mortgaged to the plaintifis-respondents, Ko Ba Tin 


and Ma E Kin, three holdings of agricultural land for. 


a sum of Rs. 3,000; by a registered deed of mortgage 
dated the 3rd-October, 1934. These paddy lands are 





* Sivil Ind Appeal No. 136 of 1938 from the judgment of the District Court 
¢ of Insein in Civil Appeal No, 38 of 1937. 
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situated in the Insein district. On the 10th October, 
1934, Daw Kyin executed another mortgage, for a 
principal sum of Rs. 8,000 in favour of the respondents | 
also, of eight holdings of agricultural land which are 
situated in the Pegu district. On the 29th July, 1935, 
a third mortgage by registered deed for a principal 
sum..of Rs. 8,600 was executed by Daw Kyin and 
four other persons in favour of the respondents as 
mortgagees, the property mortgaged being the same 
lands which were mortgaged to the respondents by | 
Daw Kyin by the mortgage of the 10th Qgtober, 1934. 
The suit-out of which the present appeal arises, 


» being Regular Suit No. 26 of 1937 of the Subdivisional 


Court of Insein, was a suit by the. plaintiffs-respon- 
dents against the defendant-appellant on the mortgage 
of the 3rd October, 1934..The main ground of 
defence in. the suit (and the only point which has 
been argued before me in this second appeal) was 
that the provisions of section 67A of the Transfer of - 
Property. Act were applicable ;- that the mortgage of 
the 10th October, 1934, was still subsisting ; and that 
as this mortgage was between the same parties the 
respondents could not bring a suit on their mortgage 
of the 3rd October, 1934, without cgnsolidating in the 
same suit the mortgage of the 10th October, 1934. 


-This argument did not find favour with the Sub- 


divisional Court, and the suit of the respondents was 
decreed. On appeal to the District Court the decision 
of the learned Subdivisional Judge was upheld. The 
learned District Judge said that the mortgage of the 
10th October, 1934, had merged into, or become 


extinguished by, the mortgage dated the 29th ape 


1935 and 

“ In these circumstances it seems 6 me. quite apparent that the 
mortgagee has not at present any right to obtain a decree by 
reason of the mortgage dated the 10th October, 1934.” 


1939] RANGOON LAW REPORTS. 


The learned District Judge then went on to say that 
it was pointed out in argument that in certain 
circumstances the respondents might be able to fall 
back on the mortgage of the 10th October, 1934, but 
it was not at that time subsisting and he was only 
concerned with the present circumstances. 

With the greatest respect, this was scarcely the 
proper way of looking at ‘the matter. The doctrine 
of merger is not applicable to mortgages, and the real 
question is whether there was a novation of contract, 
that is, whether the mortgage of the 10th October, 
1934, had been novated by the mortgage of the 29ih 
July, 1935. In Gopal Chunder Sreemany v. Herembo 
Chunder Holdar and others (1), where the circumstances 
were similar to those obtaining in the present case, a 
Bench of the Calcutta High Court held that unless 
there was something in the second deed of mortgage 
to show a contrary: intention, the creditor must be 
presumed to have intended to keep the earlier security 
alive for his own protection. In the present case, 
there might exist circumstances, which-can readily be 
imagined, such as an earlier undisclosed mortgage, 
which would render the mortgage of the 29th July, 
1935, either useless to the mortgagees, or of less value 
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to them than their earlier mortgage ; and, consequently, . 


the presumption arises, in the absence of anything 
to show a contrary intention, that the mortgagees 
intended to keep the earlier mortgage of the 10th 
October, 1934, alive for their benefit, That they 
intended to do so can be gathered from the express 
terms of the deed of mortgage of the 29th July, 1935, 
for in clause 5 of that deed there occurs the following: 

‘If the principal and the interest due on this document are 
fully Satisfied, the mortgagees shall have no claim on the original 
mortgage deed, and the said original document shall be cancelled.” 


(1) (1889) I.L.R. 16 Cal. 523, 529. 
16 - 
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That is, until the principal and interest due on the 
deed of 1935 hadgbeen fully satisfied the deed of 
the 10th October, 1934, still remained in existence 
Consequently, the decision of the learned District. 
Judge of Insein was based upon wrong grounds, and 
prima facie the provisions of section 67A of the 
Transfer of Property Act are applicable in this case. 
On further consideration, however, it appears that 
the provisions of this section are not applicable, and 
for the reason that the property whichis included in 
the mortgage of the 3rd October, 1934, is situated in 
a different district to the property which is included 


‘in the mortgage of the 10th October, 1934, and, 
-consequently, under the provisions of section 16 of the 
Code of Civil Procedure, a.suit on the mortgage of the 


10th October, 1934, could ‘not be brought in the 
‘Subdivisional Court of Insein, or any Court of the 
Insein district. This limitation on the application of 


section 67A has been pointed out. by the -Calcutta 


.. High Court in Premsukh Mahata v. Mangal :Chand 
“Maloo and another (1). In this case the application 


of section 67A of the Transfer of Property Act was 
fully considered, and the learned Judges came to 
the conclusion that the provisions of the section had 


. no application unless a suit on both the mortgages 


could be brought in the same Court. In the course 
of-his judgment Panckridge J.:said : 


“ Astosection 67A of the Transfer of Property Act-I may 


“observe that it is mever easy to construe a statutory enactment 


which imposes an obligation but is silent as to what is to happen 
in the case of a breach of that obligation. It appears to me to 
‘be unreasonable to suppose that the statute compels a plaintiff 
‘mortgagee to do what the respondent did. here, namely, include 
in ‘bis suit mortgage claims over which the Court has no 
jurisdiction. If this isso,;the inclusion.cannot be -pleaded as a 





(1) 41 C.W.N. 854, 867. 
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compliance with the obligation whatever it may be. * * * * 
The section, which was added to the Transfer of Property Act by 
Act XX of 1929, and which cuts down the former rights of the 
mortgagees, should not in my opinion: ‘be. construed more widely 
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words ‘all the mortgages in respect of which the mortgage 
money has become due’ must be limited to those mortgages 
which the Court, in which the mortgagee sues, has jurisdiction 
to enforce.” 


With the greatest respect, I am in entire agreement 
with these observations, and for this reason I am of 
opinion that tlis appeal fails and that, although based 
on wrong grounds, the decisions of the lower Courts 
were correct. The oe is therefore dismissed with 


costs. 


[The appellant applied for leave to appeal further 
under clause 13 of the Letters Patent. - 


Paget for the applicant. 
Hay (with him Sim) for the respondents. | 


Dunkxtey, J.—I have heard-learned counsel on this 
application for a certificate for further appeal from my 
decision in Civil Second Appeal No. 136 of 1938. 

The principles “on which a certificate should be 
granted have been considered in Bulliraju (alias) 
Achayamma v. Satyanarayanamurthi (1), and the 
judgment:in that case makes it clear that a certificate 


should not be granted if the Judge who heard the. 


second appeal is convinced that there is no substance 
in the point which it is desired to reagitate in the 
Letters Patent Appeal: 


Mr. Paget for the applicant argues that section 67A 
of the Transfer of Property Act and. section 17 of the. © 





s 
* Civil Misc. Application No. 89 of 1938. 


* g (1) (1929) LLL.R. 53 Mad. 405, 
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Code of Civil Procedure should be read together, and 


‘that when"they are read together then the Courts of the 


Insein District would,.have jurisdiction in regard to the 
mortgage of lands Situated wholly within the Pegu - 
District. This is a proposition which, in my opinion, is 
untenable, because the mortgage of the property 
situated 1 in the Pegu District gave rise to a cause of 
action which was entirely distinct and separate from 


the cause of action arising from the mortgage of the 


property which is situated in the Insein District, and 
consequently the provisions of section 67A of the 
Transfer of Property Act or of section 17 of the Code 
of Civil Procedure, or of both together, could not give 
the Insein Courts jurisdiction in regard to the mortgage 
of the lands situated wholly in the Pegu District. Iam 
myself convinced. that this is the right view, and, 


‘ therefore, under these circumstances, a certificate for 


further appeal ought not to be granted in this case. 
The application is dismissed, and as I have thought 


it necessary to call the respondents before the Court 


and hear them in regard to this application, I shall 
award them two gold mohurs as costs of to- >-day’s 
hearing. - 
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SPECIAL BENCH. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Jusime, 
Mr. Justice Mya Bu, and Mr, Justice Mosely, 


IN THE MATTER OF AN ADVOCATE.* ic 


Dec. 16. 


Advocale—Bribing a judicial officer—Gross professional misconcduct-- 
Dishonouring JusticdRelistatement after disbarring—Period of time 
—Long period of atvontous effort at good couduct—Reinstatement nok a 
matter of course or within short period, 

An advocate who stoops to the nefarious tactics of bribing or attempting 
to bribe a judicial officer {8 guilty-of the grossest professional misconduct ; for 
by stich means, if successful, justice is both dishonoured and betrayed. . An 
advocate disbarred for such an offence cannot hope to be reinstated within such 
a short period as four yearé even though his conduct may be satisfactory during 
such interval, The offence can only be purged after strenuous efforts and after 
8 jong perlod during which he ‘has tried his best to.rcinstate himself in society 
by uniformly. -eatistactory. Conduct, A person who is disbarred is not 
“necessarily shut out permanently, | but reinstatement is not a matter of course 

and {t Is not something ‘which can be hoped for within a brief ee of time. 


Clark for the pola Where an advocate has 
~-been disbarred, he may apply for reinstatement after a 
_. lapse of time if he can show that during the interval 
he has conducted himself honourably, and that no 
objection remains as to his character and_ capacity. 
In re Abiruddin Ahmed (1), and see the American, 
English, Australian -and Indian authorities cited. The 
ty sentence of. exclusion, however, 
right, has. ha effect of awakening in the 
delinquent a higher ense of honour and duty. In re 
Pyke (2). Ifthe advocate produces, as in this case, a 
large body of respectSble opinion, especially of his own 
professional class, he need riot be debarred for ever. 
See also In the matter of Mathrua Prasad (3) : 
In re an Advocate (4). 


Ee em 








* Civil Misc, Application No. 75 of 1938. 
(1) LLL, 38 Cal. 309, 315. . (3) LL.R, 1 Pat. 684. 
(2) (1865) 6B, & S, 707, (4) LL.R, [1937] Bom. 99. 


214 


1938 


In THE 
MATTER OF 
AN’ 
ADVOCATE, 


RANGOON LAW REPORTS. __ [1939 


An advocate or a solicitor who has purged his. 
wrong and is of a reformed character may be readmitted. 


[RoBERTS, C.]. The Court must have regard to the 


- nature of the offence committed and the standard of 


the profession must also be assured. Some people.who- 
have giyen their certificates seem to think that this is a 
venial “matter, and the applicant can easily redeem 
himself. | 


There is an overwhelming expression of complete: 
satisfaction as to the present character of the applicant 
in the locality he is living by respectable people. The 
applicant is’ engaged in public and charitable work. 
He has shown great promise and has been. sufficiently 
punished. Is he to be branded and debarred for ever ? 


Tun Byu (Government Advocate). Some of the 


testimonials have been given very shortly after the: 


applicant. was. disbarred. ‘Something more solid is. 
wanted than bare testimonials. The time is not yet ~ 
coine for his readmission to the honourable profession. 


In re Poole (1) 


N. M. Cowasjee. The Bar Council is unanimously 
of opinion that the application for reinstatement is. 
premature and cannot be supported. 


| Roserts, C.J.—This is an application: for the 


. reinstatement of an advocate of Maubin, one U Ba Htin,. 


who was disbarred in March 1935, The charge which 
was proved against him,was that having been engaged. 
by a gentleman to defend him in a civil suit he wrote to. 
his client and said that the Myodk had demanded a. 
sum of Rs. 300 and that he was “still bargaining with 
him trying to beat him down ”; and he was called upon 
re ars ee Soa a aN 





. (1) 4. & P. 350, 353. 
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to show cause why he should not be struck off. There 
were also charges that he received from his client’s wife 
the sum to be given as a bribe and misappropriated that 
sum. Those charges were not proved and they did not 
form part of the matter in respect of which action was 
taken, which was limited to his guilt upon the first 
charge. The defence was that the docunient was 
forged by some one else, and that defence was not 
believed. In giving the judgment of the Court 
Page C.J. said : ; 


_ “An Advecate who stoops to such nefarious tactics is guilty 
ef the grossest professional misconduct ; for by such means, if 
. successful, justice is both dishonoured and betrayed.” 


We regard as of the highest importance that the 
Sentiments which-are expressed in that phrase should 
be widely disseminated throughout Burma, and we 
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should be wanting in the discharge of our duty if we ~ 


were to convey the impression that an advocate found 
guilty of an offence like bribery or attempted bribery 
could in. any circumstances suffer so slight a penalty as. 


suspension for four years. That is in effect what. 


would happen if we were to accede to the appeal which 
has been made by Mr. Clark, who has said everything 
that could be said on behalf of the applicant. In the 
particular case the applicant was not proceeded against 
under section 162 of the Penal Code: the reason may 
have been that the matter was discovered too late for 


proceedings to be satisfactorily taken, ‘In that respect 


at least he was not unfortunate; and far from this 
having been a Venial matter, as some of the writers of 
testimonials in his favour seem to think, it is an offence 
which can necessarily only be purged after strenuous: 
efforts and after a long period during which he has 
tried hisbest to reinstate himself in society. It is clear 
‘from the testimonials that the applicant has been 
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making an effort to regain the confidence of the Bar, 


the Bench and the profession, and we are far from 
saying in any case that the: door is inevitably and 
permanently shut to persons who are disbarred: they 
may after the lapse of a suitable period of time, provided 
their conduct has been uniformly satisfactory, ultimately 
reach reinstatement. But reinstatement is not a matter 


of course and it is not something which can be hoped 
for within a brief period of time. 


We are of opinion that the Advocate-General’s view 


- and that.of the Bar Council is the proper one : whereas 


people who have written these testimonials have, we 
think, been actuated more by pity than a real regard 

for the realities of the situation, In particular v we notice 
that the Bar Association of his own town passed a 
resolution that he was fit to be reinstated after the lapse 
of two years and three months from the time he was 
disbarred. That shows ‘that the offence of which -he 
has been found guilty was not peparied with that 
seriousness with which. it should ‘be, We have 


considered this matter with great care” ‘and, as I say, 





desire to point out that -our. judgme not mean. 


that the door is for ever shut upon app. icants who have 


been disbarred: they may in’ course -of time in 
circumstances which I have indicated be reinstated. 
But this case is not one in which, we are of opinion, 
we should interfere at the present juncture, and, 
accordingly, we reject the application. 


Mya Bu, J.-=I agree, 


MosELy, J.—I was a member of the Bench which 
ordered the present applicant to be’ slruck off the rolls. 
I agree with the judgment of my Lord the Chief Justice. 


Q 


* 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu, and Mr. Justice Mackn ey. 


U TAUK TA anp ANOTHER v. MA OHN YIN.* 


Burmese customary law—Child of marriage an only daughter—Daughter an 
orasa before mother’s death—No claim made on mother’s death— 
Remarriage of father—Claim of half share of estate—Claim of eldest chiid 
on remarriage of parent—Fresh right—New period of .limitation— 
Limitation Act, Sch, I, art 123. 


The daughter and only child of a Burmese Buddhist couple who has attained 
‘the status of an orasa before the death of her mother and has not claimed her 
‘share as orasa on her mother’s death, is entitled to the shares both of an eldest 
‘child and-of kanitha (younger) ‘children, and therefore to claim, on the 
xemariiage of her father, one half of the estate existing at the date of the 
remarriage, s 

“It is contrary to Burmese notions and’ contrary to the provisions of the 
Dhammathats that an orasa child who has refrained from claiming and has not 
received his or her share on the death of his or her parent, within 12 years 
from the date of death, must be regarded as having received his or her share 
and that consequently he or she has fallen out of the family. The eldest child, 
whether an orasa or not, on the remarriage of.the surviving parent becomes 
_entitled to a quarter share of the estate held by the surviving parent at the time 

- -Ofremarriage, if such child, qua orasa, bas not already taken the orasa’s share. 
..The. remarriage gives the eldest child.a.fresh right and a new. period .of 
limitation. var 

Ma Thein v. Ma Mya, L.L.R. 7 Ran.193; Ma Shwe Yu v. Ma Kin Nyun; 
LLL.R, 7. Ran. 240 ; Maung Aung Pe'v. U Tun Aung Gyaw, 1.L.R. 8 Ran. 524 
(P.C.)!; Maung Kyin v. Ma Kya Gaing, 1.L.R. 8 Ran, 396 ; Maung No v. Maung 
Po Thein, 1.L.R. 1 Ran. 363-; Maung Pan Onv. Maung Tun Tha, 11 L.B.R. 292 ; 
Maung Po Aung v. Maung Kha, 1.L.R.6 Ran. 427; Maung Po Chain v, U Po 
Mya, Civil ist Ap. 113 of 1930, H.C. Ran. ; Maung Po Kin v. Maung Tun Yin, 


LL.R. 4 Ran. 207 ; Maung Sein Ba v. Maung Kywe, 1.L.R. 12 Ran. 55; and 


Civil Ist Ap. 71 of 1935, H.C. Ran.; Maung Sein Shwe v: Maung Sein Gyi, 
LL.R. 13 Ran. 69 (P.C.) ; Tun Tha v, Ma Thit, 9 L.B.R. 56, referred to, 


. & Maung for the appellants. 

: ‘P. K. Basu for the respondent. _ . é. 

- Mya” Bu. and Mackney,~ JJ.—The _ plaintiff. 
respondent, Ma Ohn Yin, is the daughter of the 


p *,Civil First Appeal No. 62 of 1938 from the judgment of the District Court 
$ ‘of Maubin in Civil Regular No. 9 of 1937. 
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defendant-appellant, U Tauk Ta, by one Daw Hpyu,. 
who died about June, 1922. There were some 
allegations that U Tauk Ta married again in 1924, but - 
-it is now admitted that there is no sufficient evidence of 
this marriage. It has, however, been established that 
U Tauk Ta married the second defendant-appellant, 
Ma Sein Tin, about June 1926. Ma Ohn Yin is the 
only child of U Tauk Ta and Daw Hpyu. She has. 
claimed to be entitled to one-half of the properties. 
which U Tauk Ta possessed at the time of his second. 
-Marriage with Ma Sein Tin, in virtue of her being the 
only child of U Tauk Ta and, therefore, entitled to the 
rights of an eldest child and of younger children. 
Ma Ohn Yin attained the status of orasa child before the 
death of her mother Daw Hpyu : consequently, on the 
death of the latter she became entitled to one-quarter 
of the estate. This claim, however,.she did not make. 
The suit was filed on the 24th November, 1937. 
‘Therefore, at that date her claim aS’ an orasa child to-: 


partition on the death of her mother. was time-barred: —- 


The District Court has decreed her claim: U Tauk Ta: 

and Ma Sein Tin now appeal against the decree of the .... 

District Court. 

It is argued before us that the ane of Ma Ohn Yin 

as an orasa child to a one-quarter share of the estate 

brought by her father to his remarriage is not a different 

claim from her claim to partition as an orasa’ child on 
the death of her mother. On the death of her mother 

she became entitled to one-quarter of the estate. On 

the remarriage of her father she could not become 

further entitled to that which had already been fully 

vested in her. Consequently, the remarriage of her 

“father did not start afresh period of limitation within 
which Ma Ohn Yin could make her claim for her 

inheritance. That being so, she is now debarred from 

claiming as orasa child a quarter share on the remarriage 
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of her father, the period of limitation being laid down 
by Article 123 of the Limitation Act as twelve years 
from the date when the share became recoverable. As 
regards the rest of her claim, if indeed she be entitled 
to any more than a quarter of the estate on the 
remarriage, then she can only claim what the younger 
children, had there been any, could have claimed, i.e., 
one quarter of the estate remaining after the orasa’s 
share has been distributed, that is to say, three- 
sixteenths of the estate. 

The claim that there had been a remarriage previous 
to that. with Ma Sein Tin has been abandoned and it is 
not necessary to deal with the conseqhences which 
might have arisen had that alleged earlier remarriage 
been established. . 

Following on the decision of their Lordships of the 
Privy Council in Tun Tha v. Ma Thit and others (1) to 
the effect that what an orasa child in the position of 
Ma Ohn Yin obtains is a definite one-fourth part of the 
estate, a right which she.was at liberty to assert within 
any period which was not. outside of that which is fixed 
by Article 123 of the Indian Limitation Act, it has been 
held by this Court that the right of an orasa child to 
partition is a vested right and that his quarter share 
becomes vested in him.on the death of the appropriate 


U Tau Ta 


t. 

RMA OE YIN, 
Mya Bu 
and 
MACKHEY, J]. 


parent. [See, Maung Pan On.v. Maung Tun Tha and 


others (2), Maung No and one v. Maung Po Thein and 


six others (3) and numerous other cases. | 


From this the learned counsel for the appellants 


argues that the orasa’s share having once become vested 
in Ma Ohn Yin on,the death of her mother could not 


again become vested in her on the remarriage of her 


father and, iia her claim to the orasa’s share 


bs ) 9LBR 56. (2) 11 L.B.R. 292, 
(3) (1923) LL.R. 1 Ran..363 
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became barred after the lapse of twelve years from the 
death of her mother. A similar argument to. this has. | 
been dealt with fully in Maung Po Aung and fifteen v. 


- Maung Kha (1). There it was held that if no claim for 


partition has been made on the death of one parent’ or 
on the remarriage of the surviving parent or on the 
subsequent death of the surviving parent, a claim for 
partition may be made.at the death of the step- ae 
In his judgment Maung Ba J. observes : 


‘©T can find no authority for holding that because he has not 
claimed his vested sharg-within that period (7.¢., 12 years) he would 
forfeit his right to get his proper share under section 14 (Manugye,. 
Chapter X) when his mother died subsequently.” 


Again, 


8 When there a are two ie one more favourable than the other, 


I do not see any ‘reason why an heir entitled to come under alba 


of them should be bound down to any particular rule. When no-. 
immediate partition is-claimed the share not claimed still forms: 
part.of the estate and all the members of the family are entitled to. ; 
the advantages accruing therefrom.” , 


And Heald J. observed: 


“1 am quite certain that the idea that a child who has. 
refrained from claiming and has not received a share to which it 
was entitled must be regarded as having received that share is 
entirely foreign to Burmese Buddhist law. That idea is. directly 


contrary to the provisions of the Dhammathats, since, if it were 
‘ accepted, the children of a first marriage who had failed to claim’. 


their share on the remarriage of the surviving parent would be 
debarred from claiming on the death of that parent or on the death - 
of the siep-parent and the express provisions of the Dhammathats 


’ which provide for such claims would be entirely nugatory.” 


It is true that in a later case, M aung Po Chain and 
five others vy. U Po Mya and one (2)—unreported— 


Heald J.. expressed a contrary opinion, namely, that 





(1) (1928)'1.L.R.6 Ran, 427. (2) Civ, Ist Ap. 113 of 1930, H.C, Ran. 


eg 
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the quarter share of the orasa (in the case before. him) 
had become vested in her and she could notacquire by 
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reason of her father’s subsequent remarriage a better Ma Ouw Yin. 


title to it than she had already : the legal position fwas 
that the orasa child’s quarter share was already vested 
at the time of her father’s remarriage and the basis of 
her suit that on that marriage she acquired a new right 
to a quarter share of that property was mistaken. 
These remarks, however, were obiter as it had been 
admitted that the claimant was a co-sharer in the 
property. ; 

In our opinion, it’ is -quite.gcontrary to the 
ordinary notions current amongst the Burmese jto 
hold that an orasa child who does not claim his 
share on the death of his parent nevertheless must be 
regarded as having taken it, with the further conse- 
quence that he falls out of the family. Certainly, a 
perusal of the Dhammathats does not lend any support 
to stich.an idea’ It is not wise to press to the utmost 
the logical sequences of a legal conception imported 


=" from another system of law into a system of customary 


law :to do so will inevitably result in a conclusion 


‘which is quite contrary to ofdinary practice. 


We have no doubt that in the present case Ma Ohn 
Yin’s claim to one quarter share. as eldest child must 
be deemed to have received a new period of limitation 


beginning from the remarriage of her father. It may’ 


be noted that, as the eldest child, Ma Ohn Yin, on the 
remarriage of her father, would be entitled to claim 
a one-quarter share of the estate, whéther orasa child 
or not [See, Maung Kyin and one v. Ma Kya Gaing 
and others (1)]. ‘ee 

As regards the share to ‘which Ma Ohn Yin is 
entitled, we are of opinion that the weight of authority 





(1) (1930) LLL.R. 8 Ran. 396. 
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1 is. in CENbar i haidine that she is entitled 6 oné half of 


U Tavk we | _ the estate brought to the remarriage by her father. (See 


Ma. Oaw yin! 


“Mya Bu 
and 


MACENEY, JJ. 


“ Attasankhepa: : innan a Dhammathat ”, section 159.) 
In Ma Their v. Ma Mya and ore (1) it “was held’: 
that on the remarriage of one parent after the death of 
the other, the kanitha children can sue for partition of 
the estate. This decision followed Maung.Po Kin and 
one v. Maung Tun Yin and two (2), where it was held’ 
that the eldest child, on the remarriage of the surviving 
parent, benomeseniited to a quarter share in the joint 
estate of the parents if he orshe has not takena share 
as orasa, and onuch remarriage the younger children 
become entitled collectively to a quarter share. 





It would seem, therefore, that an only. child would 


become entitled to a-one-half share. [See Maung Sein 
Ba v. Maung Kywe and others (3) and the cases 
quoted therein.] It is true that in one part of the 
latter judgment words are used which would suggest - 
that what.the children are entitled to on the remarriage 
of their father is their mother’s interest in the joint 


property’; but, with great respect, we do not think 


that this can be held cor rectly to state the law. 

In Maung Sein Shwe v.” Maung Sein Gyi and others 
(4) their Lordships of the Privy Council referred to 
Ma Shwe Yu and others v. Ma Kin Nyun and others 
(5). as establishing the proposition that by Burmese 
law, when after the death of one parent the surviving 
parent remarriés, the children of the first marriage are 
entitled to claim, partition, unless there. has been a 
previous partition between them and the surviving 


- parent, that such right has been regarded.-as vesting on 


the remarriage and that the estate subject. to such 





(1) (1929) LL.R. 7 Ran, 193, (1933) LLLR.12Ran,53.— | 
(2) (1926) LL.R. 4 Ran. 207, (4) (1934) ILL.R. 13 Ban, 6% : 
(5) (1929) LL.R. 7 Ran. 240. : 
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partition is the estate held by the suring net a 
the time of the remarriage. 

Such a rule is in conformity with “equity, for it 
would be unreasonable to require a parent to make good 
to his children by a former marriage a part of the estate 
which, through no fault of his, might have disappeared 
subsequent to the death of the first wife and prior 
to his remarriage. It is reasonable that the estate to be 
divided should be the estate existing at the time the 
reason for partition arises, 


In Maung Aung Pe v. U Tun Aung Gyaw and two. 


(1), to which reference was made in Maung Sein Ba v. 
Maung Kywe and others (2), it is remarked : 

“ Tt is settled law that on the re-marriage of a surviving parent 
the children of the former marriage acquire a vested interest 
in the joint-property of that marriage to the extent of their deceased 
parent’s share.” 

We have been unable to discover in what decisions prior 
to Maung Aung Pe's case (1) such a proposition had 
been laid down. In Maung Aung Pe’s case (1) their 
Lordships were - ‘dealing with the special case of two 
contemporary wives one of whom had died, and 


they held that the children of one wife were entitled on: 
her death to claim partition against their father and the 
other wife, and their manner of stating the proposition: 


cited above seems, if we may say so with respect, 
to have been influenced by the particular nature of the 
case before them. 

. We would add that in a more recent case, Maung 
Sein Ba v. Maung Kywe and another (3), Ma Shwe Yu 
and others v. Ma Kin Nyuin and others (4) has been 
followed. — : 

For these reasons, we see no sufficient cause to 
interfere with the decision of the lower Court and this 
appeal is dismissed with costs. 


(1) (1930) ILL.R, 8 Ran. 524, *(3) Giv. Ist Ap. 71 of 1935, H.C. Ran, 
(2) (1933) LL:R.12 Ran. 55... (4) (1929) LL.R.7 Ran 240, 
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CRIMINAL REVISION. 


Before Mr, Justice Dunkley. 


MOHAMED GHAZI 
Vv. 
U TUN KYWE AND OTHERS.* 


Pleaders—Discipline and control vested in Courts—Restraint of pleader front 
appearing in a case—Strong case to be made out—Prosecution pleader a 
likely witness for the defence—Magistrate’s opinion— Sufficient grounds of 
restraint—Prosecution -pleader, a compelent witness—Appearance for the 
prosecution not desirable. 

The discipline and control of pleaders is vested in the Courls by the Legal 

Practitioners Act, and a Judge or Magistrate has authority to restrain a pleader 

from appearing for either party in a case; when it would be manifestly. 


: improper for the pleader to do so. 


wBlereeact 


A very strong case must be made out before an order restraining a pleader 
from acting in a particular case can be passed, The mere fact that the defence. - 
asserts that the pleader for the prosecution will be required as a witness for: 
the defence, and that the Magistrate himself thinks that he will be a material 
witness for the. defence, are not sufficient grounds for restraining the aad 
from appearing in the case for the prosecution. 


Apleader who is conducting.a case is nevertheless a competent. witness 


_tierein. But it is. desirable that a_pleader who knows he will bean important 


witness should not appear in the case, and if he accepts a brief without 
knowing that he will be sucha witness, he should retire from the case > when, 
he discovers the fact. _ 

Chandreshwar Prasad v. Bisheshwar Pratap, 1.L.R. 5 Pat. 777 ; D, Weston’ 
v. Dass, 1.L.R. 40 Cal, 898 ; Srimati Sabitra v, Savi, I.LR. 12 Pat, 359,. 
Teferred to. 


DuNKLEY, ].—The learned Magistrate has passed an 


/ order, dated 21st June, 1938, restraining a pleader, 


named U Ba Maung, from conducting the prosecution 
in a criminal trial instituted on complaint which is: 
pending before him. The grounds,on which the order 
is based are that the defence advocate states that, if the 
accused are called upon to enter on their defence, he 


will desire to call U Ba Maung as a defence wituess, 





* Criminal Revision No. 343B of 1938 from the order of the 3rd Additiona¥* 
Special Power Magistrate, Yaméthin, in Criminal Trial No. 15 of 1938. 
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and the learned Magistrate himself thinks that 
U Ba Maung will be a material witness for the defence. 
That a Judge or Magistrate has authority to restrain a 
pleader from appearing for either party in a case, when 


it would be manifestly improper for the pleader to do 
so, cannot be gainsaid. In Burma the discipline and 


control of pleaders is vested in the Courts by the Legal 
Practitioners. Act, and for the proper control of the 
profession it is essential that the Courts should have 
authority to refuse to permit a particular pleader to 


appear on behalf of a particular person in a particular — 


case when it would be gross misconduct on the part of 


the pleader so to appear. This power has always been 


recognized and acted on.f But the Courts are always 


. slow to interfere with the general right which a party 


A sestnanseyy 


pa 


has to be represented by the pleader of his choice, and 
avery strong case must be made out before an order 


xestraining a pleader from acting in a particular case 


will be passed. ‘For. r instance, if a pleader has accepted 
a retainer from one party, or has at an early stage been 
engaged by one. party and has received confidential 
information from that party, he will not be permitted to 


appear for the other party./° f But the mere facts that 


the defence asserts that the pleader for the prosecution 
will be required as a witness for the defence, and that 
the Magistrate himself thinks that he will be a material 
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witness for the defence, are_not sufficient grounds for. \ 
restraining the pleader from appearing in the case for: ©: 


the prosecution. A pleader who is conducting a case > 


is nevertheless a competent witness therein, and there 


is no harm in his giving evidence in a case in which he. 


is appearing [D. Weston v. Peary Mohan Dass (1), 
Chandreshwar Prasad Narain Singh v. Bisheshwar 
Pratap Narain Singh (2), Srimati Sabitra Thakurain v. 


——_—_— 


(1) (1912) LL.R. 40 Cal. 898. (2) (1926) LLL.R. 5 pat. 777. 
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Mrs, F. A. Savi (1)]. Butit is desirable that a pleader 
_should:not appear in a case if he knows or has reason 
' to believe that he willbe an important witness in the 


: case, and .no self-respecting pleader should conduct a 
DUNKLEY, Ie 


case under” such circumstances; if he accepts the 


' brief not knowing or having reason to believe that he 


will be such a witness, but discovers subsequently 
that he is a witness on a material question of fact, he — 
should retire from the case [Chandreshwar Prasad — 


Narain Singh v. Bisheshwar Pratap Narain Singh (2)]. 


Viewed as an order restraining U Ba Maung from 


appearing in the case for the prosecution, the order of 
the learned Magistrate, dated the 21st June, 1938, was. 
wrong and must be set aside. But if it was merely — 
_intended to be advice given by the Magistrate to . 
| -UBa Maung and his client, it was very proper advice | 








_ give. U Ba Mating cannot be restrained” from: 
ontinuing to appear for the prosecution, but if he does: 
0 after, this advice, has been given to him, he does.so- 


-at his own risk, and he may find at the end of the trial i ; 


that. he has laid himself open to: a charge of miscondiatt.— 


S 
eee re ne Hn 
. : 


-(4) (1932) LL:R. 12 Pat. 359, (2) (1926) ILL. 5 Pat. 777: 
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LETTERS PATENT APPEAL. 


Before Sir Ernest H. Govilinan Roberts, Kt, Chief Justice, and 
Mr. Justice Mosely. 


S.M.R.M. CHETTYAR .1938 
Vv. Nov. 22. 


P.L.A.R.M. FIRM anp oTHERs.* 


Rectification of instrument—Erroneous description o f property sold—Purchaser’s 
right against subscquent court-auction-purchaser of property—Right of 
third person in good faith and for value—Auction-purchaser bound by 
estoppels—Obligation of judgment-debtor to make valid conveyance— 
Specific Relief Act, s.31—Transfer of Property Act, s, 2 (d). 

Where a purchaser of immovable “property is entitled under s. 31 of the 
Specific Relief Act to obtain rectification of an erroneous description’ of the 
Property bought by him from his vendor he is equally entitled to such 
rectification against the auction-purchaser at a Court sale of such property 
attached subsequently by a decree-holder of the vendor. S, 2 (d) ofthe Transfer 
of Property Act expressly excludes from the scope of the Act any transfer in 
execution of a decree or order of a Court of competent jurisdiction. 

An auction-purchaser-at a Court sale is bound by-estoppels which affect the 
judgment-debtor and must therefore be bound by an obligation binding the 
judgment-debtor to make a valid conveyance of property which the judgment- 
debtor has admittedly intended to convey but has not so ores in law by 
error. 

Debendra Nath Sen v. Seraji, 10 Cal. L.J. 150; Mahomed “Hossein v. Roy 
LL.R. 22 Cal. 909 (P.C.} ; Nanda Lal v. Datta, 36 Cal. LJ. 421; Pareshnath v. 
Deb, 9 LA. 147; U Po Hla v. Ko Po Sant, [1938] Ran. 136, referred to. : 


Noor Mohamed v. Dinshaw, 45 Mad, LJ. 770 (P.C,), distinguished, 
Surridge for the appellant. - 


P. K. Basu forthe ist respondent. 


Special Civil Second Appeal No. 261 of 1937 from 
the judgment of ghe District Court of Bassein in Civil 
Appeal No. 15 of 1937. It was heard and-decided by 


Macgney, J.—The plaintiff-appellant P.L.A-:R.M. firm or rather 
its predecessor received certain property in mortgage from one 





: “ Letters Patent.Appeal.No..7 of :1938 from‘the judgment of this Court\in 
Snecial.Civil 2nd Appeal No, 26f of 1937 against the’ delgncet of .the District 
Court of Bassein in Civil-Appeal No,.15 of.1937. : 
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Ma U Ma in 1921. In 1933 Ma U Ma’s heirs being unable to 
repay the loan taken in respect of this and other mortgages, by a 
registered deed of sale conveyed. outright to the P.L.A.R.M. firm 
all the properties previously mortgaged in- the deeds recited in’ 
the new conveyance deed, but unfortunaicly in the detailed 
description of the lands transferred, one holding was wrongly 
described as being in Kyonpyaw Township instead of Kyaunggon 
Township and as being in a kwin called Wetchiung West instead 
of Wetchaung East: The first mistake was caused by the 
carelessness of the copyist who omitted to notice that this was the 
only piece of land comprised in the deed which was not in . 
Kyonpyaw Township and also owing to a mistake in the Assessment 
Roll of Land Records where the kwin was wrongly described as 
Wetchaung West instead of East. In the original mortgage deed 
the land was correctly described. After this transfer the plaintiff 
firm leased out the land to one of the heirs of Ma U Ma who in 


_turn sub-let it to other persons, In 1935 the respondent Chettyar 


firm, S.M.R.M.V. Chettyar, attached this particular holding 
together with other property in execution of his decree against the 
heirs of Ma U Ma—the other respondents in this appeal.. The 
jand was attached as being in Wetchaung East kwin. The 


plaintiff firm not understanding that this particular holding -had ~~ 


been attached, whilst applying for the removal of attachment. of : 


~ othér property omitted to apply for the removal of attachment “of ~~ 


this property. In consequence it was sold by a Court auction and 


‘the S.M.R.M.V., firm bought it- in-in July 1935. Next year the 


S.M.R.M.V. firm sued Po Toke, the tenant of the P.A.L.R.M. firm 
for rent. This suit was filed on the 19th of May 1936° On the 
day-before, the P.L.A.R:M. firm had instituted the suit out of which 
the present appeal arises for rectification of the sale deed of 1933 
in respect of the mis-description of the jand in question. The 
heirs of Ma U Ma admitted the correctness: of the plaintiff's 
claim : but the S.M.R.M.V. firm disputed the right of the plaintiff 
to have theideeéd rectified at this late stages 

The learned Township Judge was of the opinion that the legal - 
representatives of Ma U Ma had intended to transfer this property 
and had in fact delivered possession of it to the plaintiff firm. 
As the defendant firm could purchase at the Court auction 
nothing more than the right title and interest of its judgment- 
debtor:it could have no better claim than the latter. Accordingly 
the plaintiff's suit was decreed.. The plaintiff. firm had asked ‘n 


the alternative for a mortgage decree in respect of the property 
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on the ground that if the sale was of no effect then the mortgige 
must still be regarded as subsisting. Against this decree the 
P.L.A.R.M. firm appealed tothe District Court. The learned 
District Judge was of the opinion that the title to the land in 
dispute had not been transferred to the piaintiff, that the 
judgment-debtors; the heirs of Ma U Ma, had the legal interest 
therein which had now been acquired by the P.L.A.R.M. firm and 
that as the plaintiff had been guilty of laches in asking for 
equitable relief only after the S.M.R.M.V. firm:had purchased the 
land and asked for a delivery order, the plaintiff was not entitled 
to a relief under section 31 of the Specific Relief Act. The 
learned District Judge declined to deal with the alternative claim 
of the plaintiff on the ground that although his prayer fora 
mortgage decree had been dismissed he had not appealed against 
‘that order of dismissal. It is now admitted by the respondents 
that the learned District Judge should have considere1 the 
alternative claim of the plaintiff firm. The plaintiff having been 
successful in the trial Court was not required to appeal against the 
finding in regard to the morgage, but when the opposite party 


had appealed against the decree obtained by the plaintiff it. 


was open to the appellate Court to cleal with the whole case and 
it should” have done so under Order 41 rule 33 of the Code 


of Civil Procedure. On the findings above mentioned the learned 


District Judge allowed the appeal-and dismissed the plaintiff's 
suit with costs in both Courts. The plaintiff now appeals to this 
Court against the appellate Judgment of the District Court. 


The claim of the plaintiff is for relief under section 31 of the 


Specific Relief Act, the relevant portion of which reads as 
follows : 

“When, through a mutual mistake of the pirties, a contract, 
or other instrument in writing does not truly. express 
their intention, either parity may institute a suit to 
have the instrument rectified ; and if the Court find it 
clearly proved that there has been mistake in framing 
the instrument, and ascertain the real intention of the 
parties in executing the same,-the Court may, : dn its 
‘discretion, rectify the instrument so as to express that 

‘intention, so far as this can be done without prejudice 
to rights acquired by third persons in good faith and 

8 for value.” 
Now, there can be no doubt that as between the P.L.A.R.M. firm 
‘and the other respondents Ko Po Thein, Ma Pan I and Maung Ba 


229 


1938 


$.M.R.M. 
CHETTYAR 


Dv. 
P.LA.R.M, 
FIRM. 


MACKNEY, f. 


“230 


1938 


S.M.R.M. 
CHETTYAR 


uv. 
P,L:A.RM. 
FIRM. 


MACKNEY, J. 


-RANGOON LAW “REPORTS. [1939 


it would be reasonable for the Court to rectify the instrument as 
desired by the plaintiff. The plaintiff's vendcrs do not dispute 
the correctness of the plaintiff's claim. The deed itself by - 


expressly stating that it was intended to transfer all such 


properties as were detailed in certain mortgage deeds specifically 
mentioned, one of which included the land in question, makes 
it amply clear that it was the intention of the parties that this land 
should be . transferred outright to the P.L.A.R.M. firm. It is 


-clearly shown how.the mistake arose in the Cetailed description 


of the property which the deed of transfer contains, Hcwever, 
no one who reads the deed and compares it with the mcrtgage 


‘deed to which reference is specifically made could fail to 


understand that it was the intention of the parties to convey 
the land in question. 

There is also the clearest evidence that the land was in fact 
transferred into ‘the possession of the P.L.A.R.M, firm, The firm 
produced its books of account in Court and referred to them in 
giving evidence to show that it had received rent therefrom and 
had paid the revenue due thereon. ‘The reference to the account 
books was amade in cross-examination. The acccunt books were . 
not put in evide: ice: but they evidently were not challenged by 
the S.M.R.M.V. firm which of course. was. ‘perfectly capable of 
reading Tamil accounts. 

There is also the evidence of the tr slepeaees 5 ‘show that the 
possession of the land was in fact deélivered to the P.L.A.R.M. 
firm. The respondent has'not been able seriously to contest this 
fact. He produced some evidence to show that the land had not 
in fact passed out of the possession of Maung Ba, an heir of 
Ma U Ma: but the evidence shows no more than that Maung Ba 
after the conveyance was leasing out the land. . 

The only question to be decided is whether the rectification of 
the instrument can be done without prejudice to the rights 
acquired by the S.M.R.M.V. firm in good faith and for value. 
The learned District Judge seems to: be of the opinion that the 
S.M.R.M.V. firm had not acquired the property in gocd faith and 
for value because it had bought it in in execution of its decree 
for a debt due by the other defendants. I am, however, unable 
to follow the learned District Judge's reasoning on this point, If 
the value of the land was set off against the decretal amount it is 








obvious that the purchaser paid value therefor. There is no 
of question of his lack of good faith because it has not been, shown that 


he knew that the:P.L.A-R:M. firm claimed to. be the owner of this 
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‘piece of property. True if he had made enquiry he could not 
have failed to have discovered that fact, but it cannot be said that 
‘a purchaser at a Court auction does not buy in good faith because 
-he has not made rigorous enquiries as to the title to the property 
he proposes to purchase. These considerations are in fact 
irrelevant in such acase. The rights acquired by the S.M.R.M.V. 
firm are no other than the rights of its judgment-debtors. It 
cannot putitselfin any better position than that in which its 
judgment-debtors stood. This is a well established principle. 

In Mahomed Mosuffer Hossein and another v. Kishori Mohun Roy 
and others (1) the plaintiffs and defendants each holding a 
sepirate decree against the same estate had by leave purchased 
in execution. The plaintiffs’ decree was for money against the 
representatives of the deceased owner of the property which 
tefore then had been mortgaged to the defendants by his widow: 


_ The mortgagees, the defendants, having got a decree upon their 


é 


mortgage against the widow purchased at the sale in execution 
and defended against the plaintiffs the possession which they had 
obtained. The plaintiffs chimed to have bought the prcperty 
free of the mortgage on the ground that the widow was holding 
only benxamt for her husband and was not the real owner. It was 
held that the owner having in his life-time authorized his wife to 
held herself out as proprietor in her own right could not have 


succeeded in a suit to disentitle the mortgagees without proving that 


they either had taken the mortgage with such notice or that they had 
been put upon enquiry, and that the same principle. applied to 
these plaintiffs because they had purchased the owner’s right title 
and interest and were bound equally with*him. So in thé case 
‘before us it seems to me thatthe respcudent Chettyar'firm has 
‘bought only the rights-of.its judgment-debtcrs, It is quite clear 


that the judgment-debtors cannot set up any title to this land as. 


against the plaintiff-appellant firm and they are in no position to 
dispute the plaintiff-appellant’s prayer for rectification’ of the 
instrument of conveyance. ‘It appears to me that the respondent 
‘S'M.R'M.V. ‘Chettyar Firm cannot claim to be in any better 


' position than these judgment-debtors. ‘It is therefore immaterial 


whether the judgment,debtors were apparently in full possession 
‘of this piece of, property or whether the plaintiff had shown 
négligence in seeking the equitable relief to which he was entitled 
so Yong as his suit is not barred by limitation. It might have been 


il) (1895) LL.R. 22 Cal. 909 (P.C.).. 
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different if the respondent firm had bought otherwise than at.a 


Court auction. The respondent firm knew quite well that it was 


not buying the property but whatever interest the judgment- 
debtors had in it, and that interest is not such as would enable the 
auction purchaser to claim that the Court should dismiss the 
plaintiff’s suit for rectification. See Debendra Nath Sen v. Mirza 
Abdul Samed Seraji and others (1) where it is said : 

“The purchaser at the execution sale is bound by the same 


rule of estoppel as the judgment-debtor, on the .. 


principle that the former has purchased merely the 
right, title and interest of the latter and does not 
- consequently occupy a position of greater advantage ”’, 


‘and the Privy Council decision which I have cited was referred to 


and decisions to the contrary criticized as contradictory to the 


latter ruling. See also Nanda Lal Agrani v. Jogaudra Chandra 


Datta (2).. In my opinion this is a case in which the Court would 


_ exercise a.proper discretion in allowing rectification of the _ 


instrument. _ 
This appeal is ther tore allowed, the finding and decnes of the » 


‘District Court are set. aside and the decree of ‘the Township © 


Court is restored with costs to the plaintiff-appellant throughout. 


The costs shall be payable by the S.M. RM. V: ‘Chettyar Firm. 


The respondent S.M.R.M. Chettyar obtained leave to 


; appeal further under Clause 13 of the Letters Patent, 


Ropers, C.J.—This is a Letters Patent appeal 
from the judgment of Mr. Justice Mackney who set 
aside the finding and decree of the District Court of 
Bassein and restored the decree of the Township Court 
of Kyaunggon in favour of the first respondents 
P.L.A.R.M. firm. The short.question is whether these 
respondents are entitled to rectification of a conveyance 
of certain property dated October 21st, 1933, and made 
by way of satisfaction of a mortgage debt by Ma U Ma, 
the predecessor-in-title of the secoad, third and fourth 
respondents. One of the items sought to be conveyed 
was wrongly described in the conveyance: instead of 


(1) 10 Cal. L.J. 150, 164. (2) 36 Cal. LJ. 421. 
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describing it as Kyaunggon myo the words “ Lagaung 
myo” were used. It is common ground that as between 
the transferee and the other respondents, the former 
could have obtained rectification of the instrument 
of conveyance in conformity with section 31 of the 
Specific Relief Act, 1877; but the appellant was a 
creditor and had obtained a money decree against the 


mortgagor and her heirs, and in execution of this decree. 


had attached the property in August 1935. It was put 
up for sale by order of the Court and the appellant 
purchased it for value in part satisfaction of his money 
decree. The question as framed by Mackney J., whose 
judgment sets out the facts in detail, is whether 
rectification ought to be decreed since it can only be 
_ done “without prejudice to rights acquired by third 
persons in good faith and for value.” 

In U Po Hla and another v. Ko Po Sant and 
another (1) it was pointed out that a decree-holder who 
was attaching property under the process of execution 


cannot seize property which his judgment-debtor holds 


subject to restrictions. and ignore those restrictions, 
But the case of Noor Mohamed Peer-Bhoy v. Dinshaw 
Hormusji Motiwala (2) was cited to us to show that 
where there was an agreement to sell immovable 
property the contractee had no right to specific perform- 
ance against the auction purchaser in the absence 
of notice given of the contract to. the latter before 
purchase ; and it was contended that this case is 
analogous and that rectification of the conveyance 
ought not to be decreed. Their Lordships of the Privy 
Council, having decided that section 64 of the Code of 
Civil Procedure, which.deals with private alienation of 
property after attachment, had no bearing on the case, 
proceeded to refer to section 40 of the Transfer of 


~ (1) [1938] Ran. 136. (2) (1923) 45 Mad. LJ. 770.- 
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Property Act. In the terms of that section, if the 
plaintiff were a person entitled to the benefit of an 
obligation arising out of contract, and annexed to the 
ownership of immovablé property, he would only be 
entitled to enforce it against a transferee provided 
notice had been given. In the special circumstances 
of the Madras. case it was held that no notice had been 
given and, consequently, the decision ‘ proceeded upon: 


this ground. 


But section 2 (d) of the Transfer of Property Act 
expressly excludes from the scope of the Act any 


- transfer in execution of a decree or order of a Court of 


compétent jurisdiction; and it has been. held in 


. Pareshnath Mookerjeev. Anathnath Deb (1), (which was 


decided after the passing of the Specific Relief Act), that 
an auction-purchaser was bound by an estoppel operatin g 


against a judgment-debtor and could not-put himself in 


a better position than he was as a mortgagee, 
The present appellant being auction-purchaser at a 


-...Court sale, ‘the cases cited by the learned Judge in 


second | appear to me to be conclusive in favour 
of the respondents, - The reasons given in his judgment 
for decreeing rectification appear to me, with respect, 
to be entirely correct,.and, accordingly, this appeal must 
be dismissed, with costs, advocate’s fee fifteen gold 
mohurs. 


MOsELy, J.—The facts of this case have been set 
out at length in.the judgment in second appeal of this 
Court against which this. Letters Patent Appeal has 
been instituted. 

The present first reepandant, the P.L.A.R.M. 
Chettyar Firm or its predecessor took.certain properties 
in mortgage from Ma U Ma, deceased, whose legal 
SeBURSATIQUNES are the other T respondents, 

{ly (1882) 9 L.A. 147, 
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In 1933 Ma U Ma’s heirs conveyed by registered 
deed of sale the mortgaged property to the P.L.A.R.M. 
Chettyar Firm but the property now in question was 
misdescribed by error,. the’ township and kwin being 


wrongly given, though ° these particulars had been ~ 


correctly entered. in-the mortgage deed. 

In 1935 the defendants, the.present appellants, the 
S.M.R.M.V. Chettyar Firm, attached this property in 
suit and other properties in execution of a decree against 
Ma U Ma’s heirs and purchased this property in 
execution, setting off the price against the decree. 

Some nine months later the P.L.A.R.M. Chettyar 
Firm instituted the present suit agains’ Ma U 
Ma’s heirs and. the S.M.R:M.V. Chettyar Firm for 
rectification of the sale deed in question or, in the 
alternative, they applied to fall back on their mortgage 
and prayed:for a mortgage decree. 


It was held in second appeal by this Court that the. 


decree for rectification. which had been passed by the 
Trial Court and set aside in appeal by: the District 
, Court should be restored. 
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Section 31. of the Specific Relief ne (Act I ‘of 


1877) gives the Court, if fraud. ot mistake is proved, 
discretion to rectify the: instrument so far as this can 


be done without prejudice to rights acquired by third 


persons in good faith and for value. 

The sale to the S.M.R.M.V. Chettyar Firm was 
for value -and, if in good faith, it is not denied that a 
purchaser other than one at a Court sale would have 
acquired a right to this property, having no notice of 
the mistake. Illustration (a) to the section itself gives 
a case of this kinds—one where the conveyance was 
fraudulently procured’ by the vendee. 

The learned Judge in second appeal, ‘however, 
held that -other considerations arose in the case of a 
Court sale, where the right, title and interest of the 
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judgment-debtor only are acquired by the auction 
purchaser, and he held that the $.M.R.M.V. Chettyar 
Firm was bound by any equities that bound Ma U 
Ma’s heirs, who admitted the error and the plaintiff's 
claim for rectification. 

It is contended by the learned advocate for the 
appellants here that this-was mistaken and that, as the 
legal title to the land still remained with Ma U Ma’s 
heirs at the date of the Court sale, the appellants had 


acquired a good title to the property. It is pleaded” 
that the right. acquired could only be affected by 


covenants running with the land, and it is said that the 
obligation of rectification was. only a personal one, 

In this connection the case of Noor Mohamed 
Peerbhoy v. Dinshaw Hormusji Motiwala (1),a decision 
of their Lordships of the Privy Council, is quoted. It 
was discussed in that case whether an auction purchaser 
was bound under section 40 of the Transfer of Property 
Act by an antecedent contract to sell the property 
to a third party. All that was held there was that, . 
assuming section’ 40 applied to a- purchaser at Court 
sales, it could only apply if the purchaser bought with 
notice of the contract. The second paragraph of — 
section 40, which is the portion of the section in point, 
deals with obligations arising out of contract and 
annexed to the ownership of immovable property but 


~ not amounting to an interest therein. I do not think 


it can be said that the P.L.A. R.M. Chettyar Firm’s 
claim for rectification of a contract of sale of land, 

which it was admittedly intended to sell to them and 
which admittedly passed and has been since in their 
possession, can be described as such an obligation. It 
may be remarked here that a purchaser at a Court sale 
is a transferee by operation of law and not, therefore, a 








(1) (1923) 45 Mad. L.J.770. 
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transferee within the meaning of this section, for 
section 2 (d) of the Transfer of Property Act says that 
nothing contained in the Act (with certain exceptions 


in which section 40 is not included) shall be deemed to » 


affect any transfer in execution. 
There is a long series of decisions which lay down 
that a Court auction purchaser merely acquires the 


right, title and interest of his debtor. It was said . 


recently in another Letters Patent Appeal of this 
Court,—U Po Hla and another v. Ko Po San. and 
another (1)—, that a judgment-creditor in bringing to 
sale the right, title and interest of his judgment-debtor 
is bound by all the equities which were binding on the 
property in the hands of the judgment-debtor, that is 
to say, of course, all the equities prior to the date of 
attachment for the judgment-creditor is not bound by 
anything done by the judgment-debtor subsequent to 
that (section 64, Code of Civil Procedure). 

The learned advocate for the respondents has 
directed our attention to several decisions both in 
England and India on the point—Madell v. Thomas & 
Co. (2), Dorab Ally Khan and Abdool Azeez. and 
another. (3) and Jiban Krishna Roy and Brojo Lal 
Sen (4). 

The learned Judge in second appeal ciied two 
cases: Mahomed Mosuffer Hossein and another v. 
Kishori Mohun Roy and others (5), a decision of their 
Lordships of the Privy Council, and Debendra Nath Sen 
v. Mirza Abdul Samed Seraji and others (6) where it was 
held that an auction purchaser of the interest of the 
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mortgagor is as much bound by the rule of estoppel _ 


not to dispute the validity of the mortgage as the 
mortgagor himself. 





(1) [1938] Ran. 136. (4) (1902) 30 L.A, 81. 
(2) (1891) 1 Q.B. 230. (5) (1898) I.L.R. 22 Cal. 909 (P.C.),_ 
(3) (1877) 5 I.A. 116. _- (6) 10 Cal. LJ. 150, 164" 
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In another case, Nanda Lal Agrani v. Jogendra 
Chandra Datta (1), it was held by Asutosh Mookerjee J. 
that when the mortgagor had admitted an intention 
to. convey certain property by the deed of mortgage 
neither he nor the purchaser at a Court sale of his right, 
title and interest could dispute the title of the mortgagee 


‘but were estopped from doing so. It is immaterial that 
the judgment concluded by a finding that the defendant 


there was not a purchaser for value without notice.. 

If, as is setthed law, a Court purchaser is bound by 
estoppels which affect his judgment-debtor, ail the more, 
in my opinion, must he be bound by. an obligation 
binding the judgment-debtor to make a valid conveyance 
of property which the judgment-debtor has admittedly _ 


_. Gntended cones but has not so conveyed in law by 


error. 


In my opinion this Letters Patent Appeal must clearly 
failand be dismissed. I agree ‘with the order as to costs. 
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Great’ latitude i is ‘given to ‘political speeches or articles, ‘They must be dealt 
__ with in'a frééi fair'ahd liberal spirit‘and one must! riot‘Jook merely to a’sttong 
“word or phrase! but to the wholearticle or speech.’ :If;looking at. the whole 
spirit and import of the article or speech, its necessary consequence is to excite 
‘contempt of His Majesty’ s Government, or to bring the administration of the 
law into contempt and impair its’ functions, then: suas article: or gore comes 
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towards them, is protected by the Explanations tos. 124A. But not~ so, ifthe 
object of thé speaket is to-make the:labourers feeb discontented and dissatisfied 
with their lot which is attributed to the unfair. operations of the prevailing laws 
aid the Alien’ chiracter of thé Government which is said-to be favourable to the 
‘capitalists and: ‘prejudicial. to the labourers aii under: whose 2 ‘the isis of 
the Burmans is reduced- to that of. slaves. °*:: dh Sikes xe tpatisde 
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Mya Bu, J.—The appellant has been convicted 


Lay Ma eves under sections 124-A and 153-A of the Penal Code in 


THE ee 


respect of a speech which he delivered at Twingone in 
Yenangyaung on the 6th January last. His audience 
consisted of a large gathering of persons, mostly oil field 
labourers, who had assembled in response to the notice 
of a public meeting convened for the purpose. 

The appellant was at the time president ofa political 


' . Organization or association. known as the Dobama-asi- 


ayone at-Rangoon. This organization has branches or 


‘kindred organizations at various centres of the country, 


but that at Rangoon was the main one. Its members 
are persons who style themselves “ Thakins,*’ Thus 
the appellant is known as Thakin Lay Maung, 

The facts which led to the holding of the meeting 
at Twingone and to the delivery of thé appellant’s, 
speech at that meeting may be gathered from the 
evidence, tendered by the defence, which. is free from 
controversy:-- ; 

Towards thie end of Decenber dost the Dobama-asi- 
ayone of Yenangyaung passed certain resolutions to the | 


‘effect, inter alia, that steps should be — to have a 


Labour: Protection Bill introduced in the House 
of Representatives and also to have more aad: and 
leave granted to oil field labourers by their employers. 
One of the members of that association was sent to 
Rangoon apparently to confer with the leading members 
of the association at Rangoon about giving effect to the 
resolutions. At the same time the Dobama Labourers’ . 
Asi-ayone by letter as well as by telegram requested the 
appellant and U Ba Hlaing (a Member of the House 

of Representatives ‘representing. one of the Labour 
Constituencies), to visit Yenangyaung in connection 


_with the resolutions that they had passed. The result 


was that the appellant and U Ba Hlaing visited Yel.an- 
gyaung 2 sbi a public wegen: of the oil field “labotirets 
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was convened. U Ba Hlaing acted as chairman of the 
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meeting and Thakin Lay Maung delivered the ‘Speech Lay Maune 


which was recorded by a Sub-Inspector of Police of the 
Criminal Investigation Department in shorthand which 
was duly transcribed. The speech was in Burmese and 
_the transcript covers more than eight pages of closely 
written foolscap. 

The charges framed against the appellant are— 

(1) that he on the 6th January 1938, at Twingone at a public 
meeting “ by speaking the words shown in the list X 
annexed hereto attempted to bring into hatred or 
contempt or attempted to excite disaffection towards 
the Government established by law in British Burma, 
and thereby committed an offence punishable under 
section 124-A of the Penal Code,” and 

(2) that he on the same day and at the game time at 
Twingone at a public meeting ‘‘ by speaking the words 
shown in the list Y annexed hereto attempted to 
promote feelings of enmity or hatred between. different 
classes of His Majesty’s subjects namely the oil field 
labourers on the one hand and capitalists (B.O.C.) on 
the’ other hand, and thereby committed an offence 
punishable under section 153-A of the Penal Code.” 

As will be seen from a perusal of the speech the 
appellant, in the course of it, took pains to change the 
mental attitude of his listeners or labourers by telling 
them that they were the benefactors of the companies 
and capitalists—not that the latter were their bene- 
factors—because, unless the labourers did the work, 
the companies or capitalists would not be able to carry 
on their businesses and would have to leave the country. 
He exhorted the labourers to be united in the making 


of their demands for their rights and privileges from. 


their employers and in striving to-have the Labour 
Protection Law promulgated. In his attempt to change 
the mental attitude of the labourers he made various 
statements affecting not only the companies or i 
concerned but also Government. 


Uv. 
THE Kine, 
Mya Bu, J. 
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[His Lec vordship , set out, id, statements the purport of 
; which appears later in the judgment. | 


The speech has been read several times. during the 
lengthy hearing of this appeal and. with reference to the 
charge under section 124-A. I have been guidéd by 
the principles enunciated by Fitzgerald J. in Reg. v. 
Alexander Martin Sullivan and another (1) where his 
Lordship i in his charge to the jury observed : 


Sah Juvite, oH: to. deal with. thie. case,. hich - is a: grave and 
saints teakcese 3 in.a fair,, free, and liberal spirit...-.In. dealing with 
the articles. you should not.pause:;upon.an objectionable sentence 
here, or a -strong word.there... It:.is-not mere strong language, 
such as ‘ desecrated: court of justice,’ . or tall language, or turgid 


' language that-should influence. you.;. You should, I repeat, deal 


with:the articles in.a free,.fair, andliberal -spirit-.. You should 
recollect that to.public...political articles. great. latitude is given — 
wih tk mud wo» YOUr-Should. not look..merely to a a) ‘word ora. 
strong: Bate but to:the. whole article, 00... «2... Viewing the 
whole.case.in.a:free; bold, manly.and: generons spirit towards the 
defendant,. if you::come to the.. conclusion... that. the. _publications 
indicted. either are not. seditious libels,.or were not published in 
the senge. imputed to.them, you are bound, +, ..,-,. ‘tofinda 
werdict for.the, defendant... If, on the, gther. hand, on 
the whole... spirit and, import of these articles you, are. obliged t to 
come to the conclusion that. they, are seditious libels, and that 
their necessary consequences are to excite contempt of Her 
Majesty's Government, or to bring the. administration of the law 
into. contempt ..and .impaic..its: functions;—if. you. come_to.that 
‘eonclusion,,either.as.to the articles: or.prints, or any_of them, then 
it-hecomes your duty honestly and fearlessly to finda verdict of 
conviction.” 


, It is to. on heel thos promoting. eae hatred is 
nak included in.the. offence. of sedition in India but the 
principles enunciated by Cave,J..in Reg. v,. Burns.and 
others (2).also afford a.ssound guide upon the question 
of.the. intention. whichis, .one.of. the factors tobe 





x 


(1) (1868) 11 Cox. 44. (2). (1886) 16 Cox. 355, 
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determined in considering the charge framed. His 
Lordship said : . 
“Tf you think that these defendants, ... . from the:whole 
matter laid before you . . . had a seditious intention to 
incite ‘the people 'to'violence, to create public .disturbances and 
disorder, then ‘undoubtedly you ought to find them guilty. If 
from.any sinister -motive,-as, for instance, notoriety; or for the 
purpose of,personal gain, they desiredto bring the people into 
conflict with the authorities, or to incite them tumultuously and 
disorderly to damage the property of any unoffending citizens, 
you ought undoiibtedly to’find them ‘guilty. ‘On the other ‘hand, 
if ‘you come ‘to the :coriclusion that they ‘were actuated. -by .an 
honest desire to :alleviate:the:misery of .the unemployed—if :they 
had a real bona fide desire-to:bring.that misery -before the public 
by -constitutional.anddegal means, you should not be too swift to 
- mark any hasty or ill-considered expression which they might 
utter in the excitement of the moment.” “ee og 

‘Ht seers ‘to tre ‘impossible ‘to ‘read ‘the speech in 
question without being impressed ‘by ‘the‘fact ‘that, 
although it was.a speech délivered for the purpose of 
getting the .oil field labourers to unite in making a 


‘demand for their -réal or .fancied rights. and .privileges. 
from their ‘employers, and also :to have same law ~ 


promulgated ‘for the protection ofthe ‘labourers ‘and for 
‘the improvement of ‘the conditions'under which"they 
work—because the laws in existence operate favpurably 
‘towards -capitalists.and detrimentally towards them— 
there wasialso the object .of -making chis.listeners feel 
‘discontented. and dissatisfied :with :their lot -which ithe 
appellant ‘attributed ‘to‘the urfair operations-of the 
prevailing laws and the’alien character of the Governmenit 
which is favourable tothe capitalists and prejudicial to 
the labourers. “After ‘reading thesspeech many times: the 
‘impression that.is left in me is that the appellant was: out 
‘to attack not'only ‘the ‘Burmah Oil Company ~or'the 
‘indo-Bufma ‘Petroleum “Company, ‘for uwhich «the oil 
field labourers work, but also the laws and rules framed 
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by Government which, according to him, are unjust to 
labourers and to those who are in sympathy with the 
labourers but partial to the capitalists or employers. 
Under Explanations 2 and 3 to section 124-A of 
the Penal Code, comunents expressing disapprobation 
of the measures of the Government with a view to 
obtain their alteration by lawful means, and comments 
expressing disapprobation of the administrative or 
other action of the Government without exciting or 
attempting to excite hatred, contempt or disaffection 
do not constitute an offence under that section. The 
limits to which a speaker or writer can go in ce 
such comments are summarized by Strachey J. 
Queen-Empress v. Bal Gangadhar Tilak and Keshan 


_ Mahadev Bal (1) as follows : 


“A man may criticize or comment upon any measure or act of 
the Government, whether legislative or executive, and freely 
express his opinion upon it! He may discuss the Income-Tax 
Act, the Epidemic Diseases Act, or any military expedition, or the © 
suppression of ‘plague or famine, or the administration of justice.. 


He thay express the strongest’ condemnation of suclr measures, -- - 


and he may do so severely, and even unreasonably, perversely’ 
and unfairly. So long as he confines himself to that, he will be 
protected by the explanation. But if he goes beyond that, and, 
whether in the course cf comments upon measures or not, holds 
up the* Government itself to the hatred orcontempt of his 
readers,—as for instance; by attributing to it every sortof evil 
and misfortune suffered: by the people, or dwelling adversely on 
its foreign origin and character, or imputing to it base motives, 
or accusing it of hostility or indifference to the welfare 
of the people,—then he is guilty ander the section, and the 
explanation will not save him.” 


Thus these Explanations have no application whatever 
unless the criticisms are concerning the measures 
Government or the administrative or other action 
of Government and that, too, without exciting ns 
aE ier en a ee eae 


(1) (1898) 22 Bom. 112, 137. 
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attempting to excite hatred, contempt or disaffection. 
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criticism of public measures and institutions with a Tae Kine, 
view to their improvement, and to the remedying Mya Bu Bu, J 


of grievances and abuses, and to distinguish this from 
attempts, whether open or disguised, to make the 
people hate their rulers. 

What the appellant did by his speech was to 
criticize the measures of Government and its adminis- 
trative or other action, but he overstepped his bounds 
_ by imputing base or improper motives to Government 
which he described as the foreign rule under which the 
position of the Burmans is reduced to that of slaves. — 

In this case it is unnecessary for me to determine 
whether the speech as a whole or the passages of the 
speech which are reproduced in list Y attached to the 
charge are such as were calculated to promote feelings 
of enmity or hatred between different classes of His 
Majesty’s subjects because, in my opinion, the charge 
under section 153-A is misconceived and must, there- 


~ fore, fail quite irrespective of the. character of the apveul ; 


or the passages set out in list Y. 

In the charge the different classes of His Majesty’ S 
subjects were described as oil field labourers and 
capitalists (B.O.C.). 

In the concluding portion of his judgment. the 


learned Magistrate observed that the effect of the 


speech was to promote feelings of enmity or hatred 
between two classes of people—those who control 
the policy of the Burmah Oil Company and those who 
-are clerks, coolies and workers of the Burmah Oil 
Company. I do sot find any warrant for this 
classification in the evidence in the case. The speech 
was ‘directed against the employers of oil field labour. 
These employers are the two Companies : the Burmah 
Oil Company and the Indo-Burma Petroleum Company. 


0) 


LAY Tike | 
waite Ye nas 
THE KING, 


' Mya Bo, J. 


RANGOON LAW REPORTS. (1939 


Beariiig in mind the ‘ordinary meaning of the word 

“class” ‘or “ classes.” I find it impossible to designate 
a joint tole ‘company. as a ‘class of His Majesty's 
subjects ” or to designate the shareholders of a 


company, as distinct from the etnployeées ‘or sgt 
‘of the company, and ‘the latter, respectively, ‘as “classes 


of. His Majesty’s subjects.” Lord sine as defines ‘a 


‘company thus: 


“By a ‘company is‘meant an ‘association of many persons -who 


‘contribute money or moneys worth to a common. stock and 


employ it for -a common purpose. ‘The comrhon stock ‘so. 


contributed is ‘denoted in monéy tind is ‘the capital of the 
-company. The'pétsons who contribute ‘it'dr 40 ‘whioih it: eles 


ate'itiembers.” 


“ By speaking of ‘the Burmah Oil Compattiy or the Indo- 
Burma Petroleum Company ‘their respective ‘share- 
holders are referred to and se are Spoken ‘of as 
‘ capitalists. 


‘In Emperor v. Miss Maniben di Kara (4) it was 


bela that wt capitalists ” was an expression too vague to = 


denote a definite and ascertainable class” So ds to Coine 
within section 153-A. of ‘the ‘Penal Code “and it ‘was 


pointed out that the word “ classés’” in ‘that ‘section — 


included any definite and ascertainable class of ‘His 


Majesty’ s subjects although the classés may ‘not ‘be 
‘divided on ‘facial “or ‘religidiis ‘grdtinds. “In Raj Pal v. 

The Crown ‘(2) it'was ‘pointed’ ‘Out that’ a‘ ckiss or'séction 
‘of "His Majesty’ S subjects ‘contéitiplatéd ‘by ‘Section 41 


“of. the ‘Indian Piéss Act’ (lof 1910) ° ‘corinotes a ‘well- 


‘defined ‘g gTOtip of ‘His’ “Majédty's Subjects dnd it Was held 


that’ police Officials’ stationed” at‘a’ ceftain town did not 


‘constitute. a Glass” “er section of His | Majesty’ 's 
subjects. within “the ‘theaning of ‘the. séction. ‘In 
section {53- A’ “Of thie ‘Pétval: ‘Code the ‘tefm” inde “section | a 





@yibepicnle: ‘S7Bom:'253.°- . *{2) (1922) EUSRE3 tah :408, 
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does not appéar_ but if a group of police 6fficials 
stationed at a Certain town does not constitute a “ class 
of His Majesty's subjects ”, ; and if capitalists is an 


SIT iss Sok. 
LAY MAUNG 


ae_kive, 


expression too vague to denote a “class of His uty ne Bu, J. 


Majesty’s § subjects ” it is, in my Opinion, impossible to 

conceive of shareholders of joint stock companies 
forming a“ class of His Majesty’s $ subjects ” within the 
meaning of sectioi 153-A of the Penal Codé. There- 
fore, éven if the speech be regal tdeéd ds beitig calculated 
to create hatred or éhintity ‘Apainist the Burniah Oil 
Compahy or the | Ando- ‘Burma, Petroleum Company 
the speech is not punishable under section 153-A 
of the Pénal t Code. 

Accordin; g to my reddiiig i the appellant’s $ Apeees 
af the only conclusion that J can ome to is that the 
appellant intelided, by cértait passages of His speech, 
to excite disaffection towards the Gévernment. But 
whether thé ‘co co aviction i is valid ‘or not depends not only 
upon whether thie speech atnounted fo af act lculatéd 
to excite disaffection ‘towards the ‘Government, ‘but 
also upon the question whether, ‘upon. the ‘charge 
‘as framed; his conviction under ‘Section 124-A ‘cah 
- be stistained. 

It will be fotid that’ in list Y, which is referred 
to in the ‘charge; Certain ‘passages ‘Of ‘the ‘Speech were 
set out and the ‘Sppgitint was charged with havinig 
attempted to éxcite” disaffection ‘towards ‘the Governinerit 
by - Speaking ‘the words ‘shown in that list. The ‘list 
does not cover ‘All the‘ ‘passages that I ‘Have detiiled 
above but the first éxtfaét Which “is ‘set ‘Oiit, read 
by” itself, ‘may ‘riot ‘amouiit ‘to ‘anything irioré than 
pointing . ‘out ‘the “Consequerices ‘of certain ‘restrictivé 
‘Tavs, whereas ‘the’ ‘sécorid extract’ Says ‘that ‘the ‘Goveérh- 
mieiit gets displeased When ‘those in ‘syntipathy with ‘the 
_Tabourers and Ciltivators’ téll ‘thie latter “their ‘fights. 


248 
1938 
LAY Maunec 
v. 
THe KING. 


Mya Bu, J. 


_ RANGOON LAW REPORTS. [193° 


The third extract also deals with the evil effects of 
the restrictive measures imposed by Government which 
make life not worth living in this country. The fourth 
extract points out the fact that Thakins have to go. to 
jail on account of these restrictive laws when they make 
speeches for the benefit of the labourers and cultivators. 


‘The fifth extract stresses the hard-hearted attitude 


of the employers towards the labourers; urges the 
labourers to be united in their demands for their rights 


and privileges ; emphasizes the fact that the laws do not 


afford protection 1o the labourers to secure their just 


‘demands ; that the forces of law and order and the - 


administration of justice were not favourable to the 
making of such demands and that the country belonging 


to the Burmese people is being unlawfully dominated — 


over and that against this no redréss is available. The* 


sixth extract alleges that on the side of the Government 
and capitalists. are arrayed all the forces of the Crown 


for the maintenance of law and order but on the side of 


those who preach : for the benefit of the labourers and 


". cultivators there are none, The seventh extract states 


that the restrictive laws and regulations have been 
framed for the good of the Government and the armen 
Oil Company. 

There are passages which do not appear in ist X 
which it would have been more appropriate to have 
inserted in this list: passages in, which references are 
made to the alien form of Government, the foreign rule 
and the like. In the literal translation of the Burmese 
expression the term ‘‘ foreigners” appears but in its 
real purport it means the foreign rule. 

It has been contended that these passages which are 
inserted in list X are not by themselves capable of 
producing in the minds of the audience a feeling of 
hatred or disaffection towards Government. If I accede 


‘to this contention I shall have to uphold the contention 
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that on account of the defect in the framing of the 
charge the conviction must be set aside, but I find my- 
self unable to accede to this. contention. Even if the 
passages which are more obnoxious for the purpose of 


the charge under section 124-A have to be overlooked . 


in the attempt to ascertain the intention of the speaker 
in uttering the words contained in the passages which 
are reproduced in list X, I think they are in themselves 
calculated to create disaffection in the minds of the 
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listeners towards Government. To tell a crowd of 


people, such as the labourers, that those who are in 
sympathy with them are unjustly prevented from telling 
them their rights and are punished ‘for doing so; that 
Government and the laws that are framed are partial to 
the interests of the employers and detrimental to those 


of the labourers who are, therefore, unable to get : 


redress ; that the Burmese people are being dominated 


over, meaning that the Burmese people are under the © 
domination of a foreign rule, cannot, in my opinion, . 


but produce such a feeling of discontent in the minds 


of the labourers with their lot as would give rise to a 
feeling of disaffection towards the authority that has 
brought about their sad lot and the sad lot in which 
the Burmese people are placed. The domination that 
is referred to cannot be understood by the listeners to 
mean any other domination than that of the foreign 
Government. Therefore, although the charge does not 
refer specifically to th@tpassages which are more directly 
obnoxious, I find sufficient material in the passages 
referred to to constitute an attempt on the part of the 
appellant to create disaffection towards the Government, 


For these reasons I hold that the conviction and - 


sentence passed on the appellant under section 153-A 
of the Penal Code must be set aside and the appellant 
myst be acquitted of that charge, but I uphold the 
conviction under section 124-A of the Penal Code.. 


Eta BPE 
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1938 = The sentence passed by. the trial Court against the 


Jay Manne appellant | for this “offence - is nine “m nths” rigorous 


Tas Kue. imprisonment. Upon the question of sentence it has 


Ape 855 
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with is the lene. of sane g 
degree. of the inflammatory { 
_I may say, not as high as it mc oe cases “Of: Ser edition. 
There. can be no doubt that ‘the predominating object 
‘was to exhort, ‘the Jabourers to be mo Spirited in their, 
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a itude oes their € iP 0 ae to shake off their 










ustod ring't ‘the ‘pender esas ‘ 
“all these circumstances, in BY, opinion, the” sentence” : 
‘awarded. oy. the ‘nal Court, is excessive and I consider Bey 


te Ey EG Uys oy ay oe Bheb ty 
that ‘a sentence of four months’ igorous imprison- 


_Tent will meet the ends. ‘of ‘justice. ‘Therefore, while 
‘confirm’ ng. the conviction ‘under section 124-4 f of the 
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“penal Code, 1 reduce the sentence to: rigorous imprison- 
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CRIMINAL REVISION. 
Before Mr. Justice Mya Bu. 


MAUNG PQ KYWE 2, THE KING.* = 


Dec. 2, 


Magistrate or Judge, disability to try a Case-—Personal interest in the case— 
Substantial interest and bias—Criminal breaches of trust in office of 
District Superintendent of Police—Headquarters Magistrate as Treasury 
Officer— Obtaining payment fiom Treasury Office —No question ‘of efficiency 
of work of Treasury Officer—Penal Code, ss. 409, 420, 468, 477A-—Criminal 
Procedure Code, s. 556. : 

Itsis not a mere interest in a case or in the Circumstances of the case which 

disqualifies a magistrate ‘or a judge from trying a case but that which disqualifies 

_ him must be a substantial interest giving rise to a real bias and not merely toa 
possibility of a bias. 


_ dn the matter of Ganeshi, 1L.R. 15 All. 492; The Queen. y. Handsley, 
18 Q.B.D. $83 5 Raging v. Meyer, 1,.B.D. 170, referred to. 
The Headquarters Magistrate who tried. the cases against the accused for 
offences under ss. 409, 420, 468, 477A of the Penal Code also functioned’ as 
; “reasury Officer ,of the station. The alleged falsification of accounts, 
- embezglements forgery etc. which ¢ enabled the accused fo obtain money from 
the Treasury, were perpetrated by the accused in the Office. of the District 
‘Superintendent of Police or in connection with.the books and papers of .that 
office, and,no question with..xreference to the efficiency. of the, {work of the 
Treasury, Officer, or.to the. discharge 0 of the work of ‘his ‘office was Egor a 
involved in.any of the cases. 
‘Held, that the magistrate. was not disqualified. from. trying. the cases under 
- 8.1956, of fhe: Griminal.Procedure Code. 


Tun Byu (Government Advocate) for the Growp. 


_ Mya‘Bu, J. These eight sevision cases have -been 
iinstituted,by,means.of one common petition.filed: ky the 
-applicant ‘against the convictions and: sentences -Passed - 


on ‘him.in eight separate . trials ;in ae «Court of .the 





* Criminal Revisions Nos. 387B_ to 394B of 1938. from the order of the 
~Headquarte-s Magistrate. of: ‘Kyaukpyu in Criminal-Trial-Nos.. él to 68 of 1936, 
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Headquarters Magistrate, Kyaukpyu, which convictions 
and sentences have been confirmed by the learned 
Sessions Judge of Arakan Division on appeal. Since 
there'is just one petition common to all the eight 
revision cases in this Court and as they turn mainly on 
same points I propose to deal with them all in this 
judgment. . 

The applicant Maung Po Kywe was at all times 


material to these cases an accountant of the District 


Superintendent ‘of Police’s Office at Kyaukpyu. As 


‘such his duty was to prepare bills and treasury 
' vouchers for withdrawal of money required for official 


purposes, submit them to the District Superintendent © 
of Police or apparently in his absence to the Head- 


quarters Assistant to the District Superintendent of 


Police and after they have passed and approved of 
them, the applicant would present the bills or vouchers 
at the Treasury and receive payment thereon either in 
cash or in the shape of cash orders. It was also his. 
duty to make payments of sums which were to be 
made by the. District Superintendent. of Police or by 
the office. The offences with which the applicant was 
charged in the eight trials were offences alleged to have 
been committed in connection with the applicant’s 
duties. which also included the maintenance of accounts 


-and cash registers including a register known as _ the 


G.R.R. which apparently means. General Remittance 


Receipts. 
In Criminal Trial No. 61 of 1930. the applicant was 


~~ convicted on three charges of criminal breach of. trust 


of. Rs. 10-9-0.Rs. 15 and Rs. 10 respectively, which 
offences were. committed on or about the 26th June, 
17th October and 27th September 1933 respectively. 
The applicant was sentenced to suffer four months’ 
rigorous . imprisonment on each charge. The learned 
Magistrate not. having ordered that they are to run 
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concurrently, these sentences are in law to run 
consecutively. 

In Criminal Trial No. 62 of 1936 the applicant was 
charged with an offence of cheating under section 420 
of the. Penal Code in respect of a sum of Rs, .65-4-0, 
being part of the amount drawn on a contingent bill for 
which he dishonestly procured the signature of the 
District Superintendent of Police by deceitful means on 

‘or about the 20th July 1934, The applicant has been 
convicted 6n_ this charge and has been senténced to 
undergo one year’s rigorous imprisonment. 

In Criminal Trial No. 66 of 1936 the applicant was 

charged under section 468 of the Penal Code for forging 
ihe signature of the District Superintendent of Police 
on a Treasury voucher for Rs. 397-8-0.purporting to be 


travelling allowance due to the District Superintendent — 


of Police on or about the 25th June 1935. The 
applicant has been convicted and sentenced to suffer 
one year’s rigorous imprisonment on this charge. 

In Criminal Trial No. 67 of 1936 the applicant has 
been convicted of two charges under section 477-A for 


wilful and fraudulent alteration of “Rs. 28” into - 


“ Rs. 280 ” in a Treasury form and in a Treasury pass 
book and also of “ Rs, 129-9-0”” into Rs. 409-9-Oin a 
copy of the G.R.R. form on or about the 8th May 1935 
and for wilfully and fraudulently mutilating a portion of 
a folio in the Treasury pass book and pasting a blank 
sheet of the same book in its place on or about the 10th 
December 1935. The sentence passed against the 


' applicant is that he is to undergo one year's rigorous 


imprisonment on each charge, a sentences to run 
concurrently. 

In Criminal Trial “No. 63 of 1936 the applicant was 
convicted on three charges of criminal breach of trust 
undez section 409 of the Penal Code in. respect of 
Rs, 7-8-0, 82-7-0 and Rs. 42 on or about the 14th 

19° 
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September, 6th December and 20th July 1934 respect- 
- ively and was sentenced to suffer four months’ rigorous 


imprisonment on each charge, the sentences to run 
concurrently with Ose in Criminal Trial No. 61 of 
1936. 

In Criminal oral No, 65 of 1936, the applicant was 


~ Gonvicted of criminal breach of trust under section 409 


of the Penal Code in respect of Rs. 217-4-0, 170-4-0 
and Rs..507-7-0.on or about the 22nd February 1936, 
26th: February 1936 and 11th March 1936 respectively. 


In t \is case the applicant was sentenced to suffer one 





year’§ rigorous Amprisonment on each of the first two 


4 charges and two years’, rigorous imprisonment on the — 
~ third charge, the sentences to run concurrently with the 


result that the aggregate term of rigorous imprisonment 


_ which the applicant has been ordered to pacer: in 
this case is two years. 


- In Criminal Trial No. 68 of 1936 the aepieat has | 
biden’ convicted.on three charges of forgery under 


‘section 468 of the Penal Code for forging the signatures 


of the District Superintendent of Police on Treasury 
vouchers on or about the 21st July 1934, 7th February 


1935 and 23rd February 1935. respectively. He 


has been sentenced to undergo one year’s rigorous ~ 
imprisonment on each charge, the sentences to run | 
concurrently. © 

In Criminal Trial No. 64 of 1936 the applicant has 


- been convicted.on three charges under section 420 of 


the Penal Code for dishonestly inducing the District 
Supérintendept of Police to sign certain contingent 
bills which. involved fraudulent claims and also a 
fictitious travelling allowance bill on the 26th Novem- 


‘ber 1935, on the 20th December 1935 and on the 11th 
January 1936 respectively. In this case the applicant 
.has been sentenced to suffer four months’ rigerous 
"imprisonment on each charge, the sentences to Tun~ 
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concurrently with the sentences in Criminal Trial 
No. 62 of 1936. 

The aggregate term of rigorous imprisonment which 
the trial Court has ordered the applicant to undergo in 
these eight cases is seven years. 

With reference to the merits of the cases, upon the 
facts there is hardly anything which can be urged as 
militating against the veracity of the witnesses. for the 
prosecution or the accuracy of the statement® of facts 
that they made. The*evidence tendered’. ‘by. the 
prosecution in each and every one of these. eight Cases 
remains unrebutted, because the applicant adduced no 
evidence whatever. There: is, therefore, no ground 
whatever for interference with the convictions upon 
the facts in revision. The charges are also quite 
appropriate and there is no apparent error or irregularity 
in the conduct of the trials. 

Only two. questions | deserve consideration: one is 





_ that which arose upon the applicant’s allegation that 


the trials were vitiated or rendered illegal by the fact 
that the learned Headquarters Magistrate was personally 
interested in these eight cases. It is to be borne in 
mind that this objection was not raised in the course of 
the trials. The Headquarters Magistrate who tried the 
cases also functioned as Treasury Officer of the station 
and as such was responsible for the conduct of the 
business in the Treastiry. The alleged ‘falsification of 
accounts, the embezzlements, the cheating and_ the 
forgeries were all alleged to have been perpetrated by 


the applicant in the District Superintendent of Police’s — 


office or in connection with the books and papers 
maintained, or issued from, there, and no question 
whatever with reference to the efficiency of the work 
of the Treasury Officer or to the discharge of the work 
of his office was substantially involved in any of the 
cases, . 
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Section. 556 of the Criminal Proacdate Code 
provides : 


“No Judge or Magistrate shall, except with the permission of 
the Court to which an-appeal lies from his Court, try cr commit 


’ for trial any case to or in which he is a party, or ‘personally 


interested re 


The Headquarters Magisirats either in. his capacity as 


the, Treasury Officer or in any other capacity was not a 
y; and ‘the “question as to what effect should be: — 






o the applicant’s present objection depends on — 
t the learned Magistrate was personally interested 
in any of the cases. It is.pointed out. by Knox J. in 
Iw the matter of the Pétition of Ganeshi (1) relying on 


The Queen v. Handsley (2) that it was not a mere 


interest i in a case or in the circumstances -of. the .case 


which disqualified a Magistrate or a Judge from trying — | 
casé but that which | disqualified him must be ~ 


‘a substantial interest giving rise to. a.real bias and 
not merely to a possibility of a bias.” In the ‘case of- 


~The Queen v. Handsley (2) Lord Cave followed the 


principle enunciated in Reg. v. Meyer (3) to the effect 


'. that. the interest—where not pecuniary—must be 


substantial so as to make it likely that the justice has a 
real bias,and that the mere possibility of bias is not | 
sufficient to disqualify. Adopting the principles thus © 
laid down, Thold that there is no substance whatever i in 


the applicant's objection on this point. 


he other question which to my mind arises as | 








5 con deration is with reference to the sentences passed 


in the cases. No doubt the offences were numerous, © 


‘but when.they are added up, they do not involve very. 
_ great monetary value. It is true that the gravity of the ~ 
offences of dishonesty ‘is to be judged not only by the 


Ay) (1893) LL.R. 15 All, 192, (2) 8 Q.B.D, 383. *.. 
~ (3) 1.Q.B.D. 170. ; Pe Bi 
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pecuniary value involved. However, one cannot shut 
his eyes to the fact that if the number of cases against 
the applicant were not so numerous the aggregate term of 
imprisonment that the applicant would have been 
sentenced to suffer would notbeas high. While it will 
not be proper to deal with the applicant leniently, I 
_ consider thata term of five years’ rigorous imprisonment 
in the aggregate will amply meet the ends of justice. 


Therefore, while maintaining the convictions and 


sentences, I direct that the sentences passed by the trial 
Court in Criminal Trial No. 68 run concurrently with 
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the sentence passed in Criminal Trial No. 66 and the ~ 


sentences passed in Criminal Trials Nos. 61 and 63 
run concurrently with the sentences passed in Criminal 
Trial No. 65 of 1936. 
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Before Mr. Justice Mya Bu, and Mr. Justice Mackney. 


DAW E THIN np orHErs 
MAUNG SAN THEIN.*. 


Chinese customary law—Ilegitimate son—Inheritance in father's estate— 
Inheritance when no other heirs—Inheritance when gther heirs—Share— 
Conditions—Recognition of paternity—Responsibility fo ‘upbringing. 

According to Chinese customary law an illegitimate son of a man is entitled. 
to.inhetit. from his father if the latter dies without leaving any other heir. But 

if there : are ‘other heirs, the illegitimate son is entitled to a half share of a 

legitimate son infhis father’s estate, provided that the father has recognized his. 


_. paternity and has also made himself responsible for the iiibins Dina of his 


illegitimate son. 





Ba Han for the Bemilante: 
Khin M aung Gyi for, the dependent, 


Mya Bu, ]-—This appeal arises out of a suit filed 
by the respondent, claiming to be the son of U Shwe — 


_Hpay, deceased, for administration of his estate. The: 
‘appellants, who are the widow and children of U Shwe 


Hpay, were defendants to the suit. The plaintiff, who 


..was born about twenty-three years ago, is the son of a 


Burmese lady named Ma Kyin May. About the time 
of the plaintiff's birth or shortly after, U Shwe Hpay 
married the first defendant-Daw E Thin with whom he 
lived until his death about six or seven years ago. 
U Shwe Hpay’s father was a Chinaman who came to 
Burma and settled down at Tagundaing inthe Amherst 
istrict, where he married a Burmese. lady known as 





-Daw Hla Yin by whom U Shwe Hpay was born to him. 


For the purpose of disposing of this appeal it is 
unnecessary to recapitulate the points in dispute between 


_ the parties during the trial.. The findings of the {rial 
“ Court; which are unfavourable to the respondent, bn 





oe Civil ist Appeal No: 90 of 1938 from the iene of the District Court of 


~ Ambherst‘in Civil Regular No. 12-of 1937. 
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bare questions of fact, have not been contested on his 
behalfin this Court. The trial Court has found that the 
plaintiff is an illegitimate child of U Shwe Hpey and 
observed that—. 


‘the plaintiff will hevatens rank asachild born of illicit inter- 
course as mentioned in the latter half of the passage 
from Jamieson’s book and would therefore be entitled 
to a-half share of a legitimate son,” 


and consequently has awarded the plaintiff a one- 
eleventh share in the estate of the late U Shwe Hpay. 

The passage in Jamieson’s book which is referred to 
_in the judgment of the trial Court appears at page 16. 
and runs as follows : ae 


“As regards children in general, hereditary official rank 
descends only to the eldest son and his descendants born in lawful 
wedlock, but all family property movable or immovable must be 
divided equally between ail male children whether born of the 

‘principal wife or of a concubine or domestic slave. Also male 

. children born of illicit intercourse shall be entitled to a-half share, 

or to an equal share in event of a successor having been adopted * 
through default of other children. If no legal successor is in 

existence, then such illegitimate son shall be entitled to succeed 

and receive the whole patrimony.” 

This passage must be read subject to the explanation 

which appears in the foot-note in these words : 

“ By illegitimate children is meant children by a woman not 
forming part of his father’s. household and living outside (wai chia). 
But to give them any. rights the paternity must have been recognized 
by the father and he must have made himself responsible for their 
up-bringing.” “ 

There is another elovind passage in the | same book at: 
page 152 which, says : rt 

‘ The illegitimate son of a husband, thet’ isa son by a woman 
not forming part of his hcusehold, would succeed failing other 
heirs, pat no. similar ‘provision is made : in the case of the 
woman.” a 
The effect of these rales is that an jllppatigtiate son of 
a husband would be entitled to inherit only if the latter 
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dies without leaving any other heir, but an illegitimate 
son is entitled to a half share, or to an equal share with 
a successor adopted in default of other children only if 
the deceased father had recognized his paternity and 


had also made himself responsible for his up-bringing. 


. The passage appearing at page 170 of the Notes and 
Commentaries on the Chinese Customary Law, by 
Alabaster, which says : 





* An illegitimate child follows the father, is to take his name, 
and be*supported by him, or ifhe be dead by his family—but 
semble has no right to share the paternal pr operty ” 


is even less favourable to. the pee, respondent’ 


~. Claim. 


The queeniente as to whether the slalatitt is entitled toa - 


| = _half share of alegitimate son in the estate of U Shwe Hpay | | 
_ who died leaving a widow and seven children, of whom 
- five are sons, turns upon whether U Shwe Hpay. had 


- recognized the’ paternity and had also made hiimself 
‘responsible for the plaintiff's up-bringing... On this : 


crucial point the learned trial Judge has given no- 
definite finding but in one part of his judgment he 


stated that U Shwe Hpay had acknowledged his — 
paternity of the plaintiff. According to the passages” 


quoted from Jamieson’s book, recognition of paternity 
alone is insufficient to invest an illegitimate son with the 
right to obtain any share. in his father’s estate if there 


are other heirs ; there must be recognition by the father 
of the paternity. and the father must also have made 
- himself responsible for the up-bringing of the illegitimate 


son in order that he may be entitled to’a half share of a 


-. legitimate son if there are other heirs. 


We have gone through the evidence in the c case i 


~ see whether U Shwe Hpay had made himself responsible 


for the up-bringing of the plaintiff but the general trend 
of it is to.the effect-that, after the birth of the plaintiff, 
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U Shwe Hpay married Daw E Thin and Ma Kyin May 
matried one Maung Po Tok. ‘Lhe plaintiff lived with 
Ma Kyin May and Maung Po Tok and when he was a few 
years old: Maung Po Tok took him toa lay school. It is 
- not known whose name was entered in the register of that 
school as that of the plaintiff's father, but after the 
plaintiff left school to join the police force he had to 
give his father’s name which is entered in the register 
maintained Wy the police department as Maung Po Tok. 
The explanation offered by the plaintiff to the effect 
that he gave U Shwe Hpay’s name as that of his father 
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. when he joined the police force cannot be accepted | 


without very strong cotroboration which is entirely 


absent in this case. It was not the case of the plaintiff . 


that his expenses of schooling were borne by U Shwe 
Hpay or that U Shwe Hpay did anything of a very 
‘substantial character for him, but it is alleged that for 


afew years U Shwe Hpay used to send Rs, 36a year | 


‘through some friend to Ma Kyin May for the up-keep » 


of the plaintiff and that, on one occasion—when he was 


to be shinbyued—Rs. 150 was received by Ma Kyin May 


_ for the expenses of the shinbyu ceremony. Accor ding 
to the evidence on this point, this sum of money was 
handed over by Daw Hla Yin who contributed Rs."50 
herself of this amount while U Shwe Hpay gave Rs. 100. 
These are the only incidents which have transpired in 
the course ofthe evidence which are relevant to the 
question as to whether U Shwe Hpay had made himself 
responsible for the up-bringing of the plaintiff. As 


_ regards the alleged payment of Rs. 36 a year, it does - 


not appear to be anything more than a paltry contribution 
towards the mainténance of the plaintiff, and it is not 
quite clear that the sum was paid by U Shwe Hpay 
and not by Daw Hla Yin. The only other payment, 
viz., the alleged contribution towards the expenses of 


the shinbyu ceremony, was mzce by the hand of 
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Daw Hla Yin and not by that of U Shwe Hpay. Be 
that as it may, a casual contribution towards the 
expenses of a religious ceremony cannot be deemed to 
have been made in the discharge of responsibilities for 
the up-bringing of the plaintiff. Responsibilities for 
the up-bringing must, in our opinion, be something 
analogous to the responsibilities that a man would 
assume for his own legitimate children, and mere 
compliance with statutory obligation for the maintenance 


_ of a child—under section 488 of the Criminal Procedure 
., Code an illegitimate son also has to be maintained by 


his father—cannot, in our opinion, be regarded as 
denoting the:assumption of responsibilities by the father 
for his illegitimate son’s up-bringing. 

For these reasons we are of opinion that .the 
plaintiff has failed to prove his right to a share of 
inheritance in the estate of U Shwe Hpay under the _ 
Chinese Customary Law. The appeal must be allowed, 


‘the decree granted by the trial Court in favour of the is 


respondent is set aside and it is ordered that the suit 
stand dismissed. We make no. order as to the costs. 
cither of the suit or of this appeal but under Order 33, 
tule 7; we direct the Court fees prescribed for the 


plaint to be paid to the cigs byt the plaintiff. 


MACKNEY, J.—I agree. 
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CIVIL REVISION. 


Before Mr, Justice Mya Bu, and Mr, Justice Mackuey. 


Dr. A. KARIM AND ANOTHER 
. 3 v, 
PANDIT LAIQ RAM anpD OTHERS. * 


Pauper suit—Inquiry into pauperism after issue of notice—Plaint disclosing 
cause of action and not barred—Jurisdiction of the Court to ingquire— 
Civil Procedure Code, O. 33, rr. 3 and 4, 


A Court after issue of notice and afte: hearing the case on the question 
_ of pauperism under O. 33, r. 4 of the Civil Procedure Code, as amended bythe 
High Court, is not precluded from considering the questions as to whether the 
plaint. discloses a cause of action or whether the suit is barred by limitation 
under rule 3 (b) and (c}, provided its conclusions are based solely upon the 
materials in the plaint itself and not upon some extraneous evidence. 


Sahney for the applicants. 
No appearance for the respondents. 


Mya Bu and Mackney, JJ.—This is an application 
for: revision of an. order dismissing the applicants’ 
application for leave to sue in forma pauperis. The 


main grounds on which the order is based are that the — 


proposed plaint did not disclose a cause of action and 
that the claim was barred by the law of limitation. __ 
The applicant having filed his petition in the 
manner required by Order 33, rule 2, the Court ordered 
issue of notice to the respondents and the Government 
Pleader and fixed a date for hearing of the petition. 
Hearing took#place at which evidence was adduced 
with reference to the question of pauperism of the 
applicants. Upon the evidence the learned District 
Judge held that the applicants were paupers, but he 
found that the plairt did not disclose a cause of action 
- and that the proposed suit was barred by limitation. 





* Civil: Revision No. 191 of 1938 from the order of the District Court of 
Pega in Civil Misc, No. 11 of 1937, 
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“The present application is prosecuted mainly on 


‘the ground that the Court not having rejected the 


application under rule 3, but having issued notice and 
having heard the case with reference to the questio®: of , 
pauperism under tule 4 acted without jurisdiction in 
considering the questions as to whether the plaint 
disclosed a cause of action or whether the suit was 
barred by limitation. 


Rule 3 provides : 

“ Subject to the jurisdiction of the Court to allow amendments 
to be made, the Court shall reject the REHUE in any of the 
following casés : 

(a) where the plaint is not in the fort prescribed ; 

(b). where the plaint does not disclose a cause of action 
within the jurisdiction of the Court ; 

(c) where the claim appears to be barred by any law ; 

(d) where the applicant’ has ‘within two months next before 
the presentation of the - petition disposed of any 
property fraudulently or in. order to be enabled to: 
- plead pauperism ; i 

(ce) where the applicant has eet into any acretncnt 
with any person whereby such person has or will have 
an interest.in the proceeds of the suit.’’. : 


It has been contended before us that the matters 
that fell within clauses (a), (b) and (c) cannot properly 
be investigated by the Court after hearing the case on 
the. question of pauperism under rule 4. Rule 4 as 
it stands deals with. the inquiry into the question 
of pauperism. and pauperism alone, i.e., whether the 
applicant ‘i is a person who is unable to pay the Court fee 


_ prescribed by law for the plaint in the suit, or whether 


he has fraudulently disposed of property or whether he 
has entered into any agreement as stated in clauses (d) 


and (e) of rule 3, But there is nothing to warrant the 


reading of these rules in such a way as to show that 
the Court not having rejected the petition on any of the 
grounds mentioned in pus 3, before mee issue notives 
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and the holding of the enquiry under rule 4, has no 
further jurisdiction to consider and determine whether 
it isliable to be rejected under clause (a) or (6) or (c) of 


that rule. There is nothing in rule 4 or in any other © 


. rule in Order 33 which expressly prohibits the 
consideration and determination by the Court of these 
circumstances after issue of notice and hearing of the 
case under rule 4. 
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Our attention has been drawn to the fact that inthe . 


old rule 7 (in the place of which the present rule 4 has 
. been framed) sub-clause (2) of that rule expressly 
enjoined the Court to hear any argument which the 
parties might desire to offer on the question whether.on 
the face of the application and of the evidence if any 
taken by the Court as therein provided, the applicant 
was or was not subject to any of the prohibitions 
specified-in rule 5 (in the place of which the present 
tule 3 has been framed). We do not think that the fact 
that sub-rule (2) of the old rule 7 is not reproduced in 
the present rule 4 is sufficient to deprive the Court of 
the jurisdiction to consider questions under clauses (a), 


(b) and (c) of the present rule 3 after issue of notice - 


and hearing of evidence under rule 4, because it is 
inconceivable that just because the Court omitted to 
pass a particular order at a particular moment it is to 
be deprived of the power of: passing the order at a 
subsequent stage of the proceeding while it still has 
seizin of it. 

If in this case the Court had allowed itself to be 
influenced by any evidence which was taken at the 
enquiry: under rule 4 or by anything which has been 


brought to its notice by the opposite. party, which are 


not to be found either on the face of the proposed 
plaint or in an admission by the applicant, then the 
order would be vitiated for material irregularity ; but 


in this case there is no such material irregularity 
20 . 
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1938 because the conclusions come to upon the questions 
arm Whether the plaint disclosed a cause of action and 


KARIM 
Lary Ram, Whether the suit was time barred [rule 3 (b) and (c)] 
ea ee based upon materials appearing within the four 
d corners of the proposed plaint. 


an ee ' 
Sie cans In our opinion, this application fails and it is. 
. ' dismissed. 
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ORIGINAL CIVIL. 


Before Mr, Justice Sharpe, 


VIOLA DUNCAN »v. GEORGE DUNCAN.* ite 
Nov, 7. 
Divorce—Fresh ground for divorce arising subsequent to filing of petition— 
Reliance on such ground for divorce—Court’s power to act on new ground— 
English practice—Supplementary petition and other requisites—Condona- 
tion of prior matrimonial offence—Subsequent offence, ejusdem generis or 
otherwise—Revival of prior offence—Divorce Act, s. 7. 

Itis open to Courts in Burma, following the practice of the English 
Courts, to pronounce a decree for divorce based on adultery (coupled with 
previous cruelty) committed by the respondent after the presentation of a 
petition for dissolution of marriage. But in order to enable the Court to do so, 
it is essential that the petitioner should file a duly verified supplemental 
petition supported by an affidavit which should set out the facts, testify to non- 
collusion and no connivance, and copies of the supplemental petition should be 
‘duly served on the respondent and on all persons affected by it. 

Smith v. Heptonstall, [1938] Ran. 6, distinguished. 

Upon the commission of a subsequent matrimonial offence the forgiveness 
of a prior offence is cancelled and the old “cause of complaint is revived ; 
furthermore the subsequent offence need not asks be. ma cai Seneris as 
the original offence. 

Blackmore v. Blackmore, LL.R. 7 Ran. 313; Dent v. Dent, 4Sw. & Tr. 
(P. & D,) 105 ; Hindle v. Hindle, 7 B.L.T. 294, referred to. 


Austin Moore for the petitioner. 
No appearance for the respondent. 


SHARPE, J.—This undefended case came before me 
on the last day of the last sittings (Aug. 26, 1938). 
Although I wished to take time to write my judgment, 
I had no doubt that the Petitioner was entitled to a 
decree nisi and I wanted the six months’ period to 
commence running in her favour before the Long 
Vacation. So Ithen merely directed a decree nisi to 
be drawn up that day and intimated that I would give 
my full reasons after the Long Vacation. This I 
will now do. 








* Civil Regular No. 214 of 1938, 
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The Petitioner is a Christian and, at the date of the 
presentation of her petition, which was one for 
obtaining a dissolution of her marriagé to the | 
Respondent, both she and the Respondent were - | 
domiciled in Burma. The matter therefore fell to be 


- decided under the Divorce Act. Her case was based . 


upon allegations of adultery coupled with such cruelty 
as without adultery : would have entitled her to a - 
divorce a mensa et toro. The parties were married 
on the 10th July 1933 and there is issue of the marriage 
two children, a boy, Peter Maitland, born on the 27th 
November 1934, and a girl, Ursula Celene, borne on the 
Ist December 1936. 

The cruelty alleged was of two kinds : first, that for | 


. the previous four years the Respondent had on numerous. 


occasions assaulted the Petitioner and that, in 
consequence, her health had been seriously affected ; 


_ second, that on five occasions since about October 1937. 
the Respondent had attempted to have intercourse with 

_ .the Petitioner against-the law of nature, and that he had... 
-assaulted her when she'resisted his attempts. Ido not) ~ 
propose to go into the details of the evidence in regard 


to the charges of cruelty, Iwill merely say that, in 
regard to the first charge, I was doubtful whether the 
acts of the Respondent amounted to cruelty, within the: 


meaning of the Divorce Act. In regard to the second 


charge, however, I was abundantly satished that the 
Respondent’s acts amounted to such cruelty as without 
adultery would have entitled the petitioner to a divorce: 
a mensa et toro. 

The adultery relied upon was, in the first place, an 
act of adultery. committed by the Respondent in 
September 1937 with a. Burmese servant girl. The 
Petitioner proved that act of adultery to my satisfaction, 
but she quite frankly admitted that she had condoned - 
that matrimonial offence, and had taken the Respondent 
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back, at his request, in order, as she said, “to avoid 
disgrace.” That was the only act of adultery alleged 
against the Respondent in the petition, but about four 
weeks after presenting her petition, namely, on the 17th 
August, the Petitioner presented a supplemental petition 
alleging a further act of adultery by the Respondent with 
a Burmese woman, whose name is unknown, on a date 
subsequent to the presentation of the original petition. 
The original petition had in the meantime, namely, on 
the 25th July, been served upon the Respondent. 
I was abundantly satisfied, upon the evidence, that 
that further act of adultery was committed by the 
Respondent. But it fell to be considered whether such 
act of adultery, having occurred after the.date of the 
presentation of the original petition, could be properly 
considered in the present proceedings as a ground for 


269 


1938 


DUNCAN 
vw, 
DUNCAN. 


SHARPE, J. 


the dissolution of this marriage, and whether it might», : 


~ not have been necessary for the present petition to be 
dismissed-and for the Petitioner to file a fresh petition 
so that the adultery relied upon would be prior in. date 
to the institution of the proceedings. 

Section 7 of the Divorce Act provides that, subject 
to the provisions of that Act, this Court (and also, for 
that matter, the District Courts) shall act and give 
relief on principles and rules which, in the opinion of 
the Court, are as nearly, as may be conformable to the 
principles and rules on which the High Court in 
England for the time being acts and gives relief. 

As I understand it, the present practice in England 


is this : When it is desired, after a petition has been* 
filed, to add further charges, if the acts or any of them: 


have occurred after the date of the petition, and if the 
petition has already been served—and that is the position 
in the present case—the original petition cannot be 
amended, and a supplemental petition must be filed, 
As a matter of fact supplemental petitions are not 
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referred to in the English Divorce Rules, although they 


shave been known to English practitioners for over fifty 
- years ; they are entirely governed by practice and by 


case law. But there can be no doubt that they are 


~ used in such cases as those which I have just indicated. 


The object of them is to enable the Court to pronounce 
a decree based, for example, on adultery committed by 


‘the respondent after the presentation of a petition for 


dissolution of marriage. In that respect, therefore, a 
suit for relief under the Divorce Act is an exception to 
the general rule governing civil suits, which I stated i in 
Smith v. Heptonstall (1), namely, that . 


” nothing arising ister action br ought can either create a new, or 
complete a then incomplete, cause of action entitling the plaintifé 
to aay: relief i in that same then existing suit.” 

F A 


: tn my opinion the High Court i in n England would have 


allowed the adultery charged in the supplemental 


~ petition in the present case to afford a ground for 


dissolving the marriage, and accordingly, by reason of 
section 7 of the Divorce Act, this Court was similarly 
entitled to allow the adultery committed by the 
Respondent on the 13th August last to be considered 
as providing a basis for a decree in this case. But 
unfortunately certain essential steps had not been taken 
in regard to the supplemental petition.. All that 
happened was this: The original petition was, as I 
have said, served upon the Respondent on the 25th 
July. When, on the’ day finally fixed for the filing 
of the written statement, namely, the 17th August, the 


advocates for both parties appeared before the learned - 


Deputy Registrar, Mr. Austin Moore, for the petitioner, 
filed the supplemental petition to which I have referred, 
at the same time stating that he had already supplied 








(1) [1938] Ran. 6, 18. 
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the other side with a copy of it. Thereupon Mr. Jordan, 
for the Respondent, said that he would not contest the 
suit. No written statement has been filed. Now the 
English practice requires that a sealed copy of a 
supplemental petition must be personally served in all 
cases except in cases where there was an order of 
substituted service of the original petition; and no 
supplemental petition can be filed without leave, the 
application for which must be supported by an affidavit 
made by the petitioner. Such affidavit should set out 
tHe facts, testify to non-collusion and no connivance, 
‘and verify the paragraphs of the supplemental petition. 
A sealed copy of the supplemental petition must be 
served not only on the respondent but also on all 
persons affected by it. Such are the main features of 
the English practice which, in my opinion, apply 
equally in Burma. In the present case, apart altogether 
from the fact that no formal application for leave to file 
.this supplemental petition was. made, as, in my 
judgment, it ought to have been, there was no affidavit 
by the Petitioner, and the supplemental petition has 


never been personally served upon the Respondent. 


In the result, therefore, the position in regard to the 
supplemental petition in the present case was this: 
the adultery therein charged could, when established 
by evidence, as in fact it was, and taken in conjunction 
with the cruelty which had been proved, have formed 
a basis for granting the Petitioner a decree nisi ; but, as 
the proceedings in connection with this supplemental 
petition were irregular in‘ the respects which I have 
indicated, I could . not take such adultery “into 
consideration. 

How, then, did the matter sens, apart from ‘such 
further adultery? The Petitioner established to my 
Satis‘action (a) the Respondent’s adultery in September 
1937, which, however, she condoned, and (6) cruelty 
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from and. after October 1937, The. condonation was 
before the cruelty in October. Upon the commission 


of a subsequent matrimonial offence the forgiveness of 


the prior offence is cancelled and the old cause of 


. complaint is revived; furthermore, the subsequent 
‘offence need not necessarily be ejusdem generis as the- 


original offence. In Hindle v. Hindle (1), following a: 
number of English decisions on the point, adultery was 
held to have revived a prior act of assault, which had 
been condoned, while in Blackmore v. Blackmore (2),a | 
Full Bench of this Court held, .following a Calcutta 

decision, which, in its turn, was based.on English 


- decisions, that. desertion revived previously condoned . 


adultery. In Dent v. Dent (3) a decision which is 
entirely in point in the present case, it was held 


- that cruelty revives adultery. Consequently I held in 
' the present case that the Respondent's: cruelty from 
October 1937 onwards revived his adultery in the 


previous September, and, as I did not find either that the 
Petitioner had been in any manner accessory to, or 
conniving at, the Respondent’s adultery in September 
1937, or that the Petition was presented or prosecuted 
in collusion with the Respondent, I was able to 
pronounce a decree nisi for the dissolution of the 
marriage in this case without reference to the maaiherg 
set out in the supplemental petition, 

The question of the custody of the children remains. 
Mr. Austin Moore asked me. to give the Petitioner 
the custody of both the children for an indefinite 
period of time. He said that that was the usa!“ 
practice of this Court. Be that as it maya” “must 
consider whether the Court has power,so-ttiake such an 
order. I will certainly follow that practice if I think it 
is allowed, but, if I come ta the conclusion that it 





(1) 7 BLT. 294. *, (2) (1929) EL. 7 Ran, 313. 
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is not a practice which is legal, I cannot follow it. 
I would add that I do not know of any reported decision 
as to this practice ; I think that the practice has merely 
grown up in the office and has never been the subject 
‘of consideration by a Judge of this Court. I wished to 
take time to consider the matter and therefore I made 
an interim order for the Petitioner to have the custody 
- of both her children until further order. I have now 


considered the matter carefully and my conclusions 


are these : 

The powergboth of this Court and also of 
the District Courts to make orders, in a suit for 
obtaining a dissolution of marriage, for the custody 
' of a children, issue of that marriage, rests upon 
sections 41 to 43 of the Divorce Act. The only 
children: concerning whom order with respect to 
-custody, maintenance or education may be made are 
minor children, the marriage gf whose parents is the 
subject of the suit. By section 3 (5) of the Divorce 
Act the. word “minor children” are given a_parti- 


273 


1938 
DUNCAN 
Vv. 
DuNcAN. 


SHARPE, J. 


cular and carefully defined meaning, and, in my — | 


judgment, it follows that the Court’s power to make any 
order for the custody of a minor child, the marriage of 
whose parents is the subject of a suit for obtaining a 
dissolution of that marriage, is limited to making an 


order in respect of such child only so long as that child — 


remains a minor child within the meaning of the - 


Divorce Act. I think that I am right in saying that, 
according to the English divorce practice, an order for 
the custody of a child is, in England, always expressly 
stated to be limited in point of time until the child shall 
attain an age specified in the order, which is usually 
sixteen (because of the practice which has there grown 
up at common law in respect of habeas corpus proceed- 
ings concerning mitiors over that age), and which never 
exceeds twenty-one (which is the age of majority in 
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England). To my mind the proper practice to be 
followed in Burma is to limit the order for custody to 
the age which is fixed by section 3 (5) of the Divorce 
Act as that at which any particular child ceases to be a 
“minor child” as defined in that section. 

It is also- the invariable practice in England to direct 
that the person to whom is given the custody of a child 
of a marriage which has been dissolved, shall not 


remove such child outside the jurisdiction of the Court. 


[His Lordship, following the above principles, then 


“made an order in favour of the “Petitioner for the 


custody of the children of the marriage during their 
respective minorities, such children not to be removed 
out of Burma without the sanction of the Court. ] 
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APPELLATE CIVIL. 
Before Mr. Justice Baguley, 


KO CHEIK 


v. 


SECRETARY OF STATE FOR INDIA 
AND ANOTHER.* | 


Civil Court's jurisdiction—Revenue proceedings—Collection of thathameda tax— 
Seizure and sale of bullogks by revenue authorities—Claim to bullocks by a 
claimant—Suit by claimant—Questions between tax-payer and revenue 
authorities—Bar applies to. all claims arising out of revenue collection— 
Remedy of claimant—Upper Burma Land and Revenue Regulation, ss. 8 (a), 
53 {2) (wit). 

Section 53 (2) (xii) of the Upper Burma Land and Revenue Regulation bars 
the jurisdiction of the civil Courts with regard to all questions between the tax- 
payer or the defaulier and the revenue collecting authorities, as well as with 

“regard to all claims connected with or arising out of the collection of revenue, 

The Township Officer started recovery proceedings against certain people 
for thathameda tax and directed the thugyi to.geize two bullocks. These were 
claimed by the appellant as his property, but his claim was disallowed by the 
Township Officer as well as by the Collector, and the bullocks were so‘d-for 
payment of the thathameda tax. The appellant sued the Secretary of State. . 

Held, that the bullocks were attached and sold in connection with the 
collection of revenue and therefore the jurisdiction of the civil Courts was 
barred, S. 8 (a) of the Kegulation gives the claimant a right of appeal to, the 
Collector and the Commissioner, and under s, 11 the Financial Commissioner 
can send for a case and pass such order as he thinks fit. 

Abdullah y. The Secretary of State for India, LL.R. 49 All. 701; The 
Secretary of State for India v.. Mahadei, 1.L,R. 19 All. 127, referred to. 


Guha for the appellant. For. a default committed 
by another person in the payment of thathameda tax 
the appellant’s bullocks were seized and sold by the 
revenue authorities. The appellant failed to get any 
remedy before the reyenue authorities, and therefore he 
is claiming damages against the Secretary of State. 
Such a suit is not barred by reason of s, 53 (2) (xii) of 


_ * Civil 2nd Appeal No. 169 of 1938 from the judgment of the District Court 
of Meiktila in Civil Appeal No. 41 of 1937. 
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the Upper Burma Land and Revenue Regulation. 


That sub-section only applies to questions as between 


- @, ees 
secretary the tax-payer and the revenue authorities, and not 


OF STATE 


FOR INDIA. 


where third parties’ rights are involved. The Rules 
made under the Regulation do not provide for the 


‘determination of third parties’ rights, the presumption 
is that such matters are to be decided by the Courts. 


This is made clear if s, 53 (2) (xii) is read in conjunction 


‘with sub-section (1) thereof. The Civil Court’s 


jurisdiction is ousted only where there is another 
remedy provided in the Regulation or the Rules. 


. Thein Maung (Advocate- General) for the Crown. 
S.. 53 (2) (xii) bars the jurisdiction of the Court in 
connection with all claims arising out of the collection 
of revenue. . There is mo limitation placed upon the 
section as is contended for by the appellant. In. - 
The Secretary of State for India in Council v. Mahadei (1) 


- and. Abdullah v. The Secretary of State for India (2¥°. 
“similar provisions of law in two local enactments were — 


considered, and the Court read into those provisions no 
such limitations as are now sought to be placed upon 
s. 53. 

_ The appellant is not without any remedy. A series 
of appeals is provided for in the pogtiaten itself. See 
ss. 8 and 11. 


BAGULEY, J.—This is a second appeal from a decree 
dismissing the appellant's suit, passed by the District 
Court of Meiktila, confirming the judgment and decree 
of the Subdivisional Court of Meiktila. 

The facts of the case are that certain people failed 
to pay their thathameda tax. The Township Officer 
started recovery proceedings and directed the thugyi to . 
seize two bullocks. He did so and the appellant raised 


“(1) LL.R.19 All. 127, (2) E.L.R. 49 All. 701. 
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a claim that the bullocks were his. The Township 
Officer, as Assistant Collector, held an enquiry and 
decided that the bullocks should be sold to pay the 
thathameda tax. The appellant applied to the Deputy 
Commissioner, as Collector, and the Collector had the 
matter investigated by a Subdivisional Officer and in 
the end the bullocks were scld and the appellant filed 
this suit against the Secretary of State for India in 
Council and the thugyi who seized the bullocks for 
Rs. 1,200 general damages despite the fact that he had 
bought one for Rs. 100 and one for Rs, 35. 

The trial Court dismissed the suit on the ground 


that the Civil Courts had no jurisdiction to deal with it. 


by reason of the provisions of section 53 (2) (xii) of the 
Upper Burma Land and Revenue Regulation, 1889. 
The appellant filed an appeal to the District Court and 
the learned Judge took the samé view of section 53 of 
the Upper Burma Land and Revenue Regulation as the 
trial Court had taken. The appellant now comes here 
in second appeal. 

One ground of the memorandum of appeal is that 


section 53 of the Upper Burma Land and Revenue 


Regulation is ultra vires but this has not been argued: 
. The only point that has been argued is that the suit 
was not barred by reason of section 53 (2) (xii). 

_ Under this section it is stated that the Civil Courts 
“ shall not exercise jirisdiction over any of the following 
matters, which shall be cognizable exclusively by 
Revenue Officers”, and one of the matters so excepted 
from the jurisdiction of the Cival Courts is “any claim 
connected with, or arising out of, the collection of 
revenue, or the enforcement of any process for the 
recovery of an arrear of revenue or any sum tecoverable 
as such an arrear.” 

It is argued that this only applies to questions as 
between the tax-payer and the revenue-collecting 
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authorities, but there is no limitation of this kind to be. 
found in the wording of the section itself. This section 
does not bar the subject from all his remedies. The 
action of the Township Officer and his order refusing 
to release the bullocks from attachment was an order 
made by an Assistant Collector as revenue officer. 
Section 8 (a) of the Regulation gives an appeal from the 
Assistant Collector’s orders to the Collector, and the 
appellate order passed by the Collector is appealable 
to the Commissioner and, under section 11, the 
Financial Commissioner may send. for the record of any 


. case disposed of by any revenue officer and make such 


order as he thinks fit; so'that the appellant was by no 
means without any remedy in the Revenue Courts. 
There is, therefore, nothing inherently unjust or 
contrary to the principles of natural justice in 


section 53 (2) (xii) of the Regulation. 


The appellant’s advocate has cited no authorities’ 
he simply argues that this section only applies iG 
matters. between the tax-payer and the revenue- 
collecting authorities. For the respondent two cases 
have been quoted. The first of these is The Secretary of 
State for India in Council v. Mahadei (1). That appeal 
arose out of a suit brought to recover certain property, 
alleged to belong to the plaintiff, which had been sold 
for an arrear of revenue due by some other defendants, 
or for the value of the property. It was held that the 
suit was barred by section 241 of Act XIX of 1873 of 
the Governor-General of Indiain Council. ‘Section 241 
of that Act says that “no Civil Court shall exercise 
jurisdiction over any of the following matters’’ and 
sub-section (i) of this section refers to “claims 


connected with, or arising out of, the collection of 


revenue or any process enforced on account of an arrear 


as (1) (1896) LL.R, 19 All, 127. . t 
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of revenue.” The similarity of the wording of that 
section to the section of the Regulation now under 
consideration is marked. 

'. The other authority quoted is Abdullah v. The 
Secretary of State for India in Council (1). This was a 
matter connected with the Co-operative Societies Act, 
1912. It was an appeal arising out of a suit for refund 
of money realized by the sale of cattle, which had been 
sold by or on behalf of the Registrar of Co-operative 
Societies, to recover money realizable in the same 
manner as arrears of land revenue. The collection of 
arrears of land revenue in this case was governed by 
the United Provinces Land Revenue Act, 1901, and 
section 233 (m) of that Act bars the jurisdiction of Civil 
Courts from entertaining ‘‘claims connected with or 
arising out of the collectionofrevenue * * * 
. or any process enforced. on account of an arrear of 
. revenue, or on account of any sum which is by this or 
any other Act realizable as revenue.” 

In neither of the Acts referred to in these rulings is 
there any mention of the Civil Courts’ jurisdiction 
being barred only in cases as between the defaulter .or 
the tax-payer and the revenue-collecting authorities. 
The jurisdiction of the Courts are barred in connection 
with all claims connected with or arising out of the 
collection of revenue. Thathameda is revenue; the 
bullocks were attached in connection with the collection 
of revenue ; and, therefore, the jurisdiction of the Civil 
Courts is barred and the Civil Courts are unable to 
investigate this claim. 


For these reasons, I dismiss this appeal with costs.: 


e 


(1) (1927) LL.R. 49 All, 701. 
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FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Mya Bu, 
and Mr, Justice Mosely, 


MAUNG HLAY »v. U GE* 


“ Compromise ”»— Adjustment of suit—Award in arbitration in pending suit 

without intervention of Court—Award not a compromise—Award treated 

as adjustment by parties—Rules as to arbitration—Compliance necessary to 

make award valid— Any other law for the time being in force "—Civil 
Procedure Code, s. 89 ; O. 23, r. 3; Sch. 11. 

An award expressed to be made in an arbitration without the intervention 
of the Court in a pending suit is not a compromise within the meaning of 
O. 23, r, 3 of the Civil Procedure Code. 

Amar Chand v. Banwari Lall, 1.L,R. 49 Cal. 608, followed. 

Bhimraj v. Mugia, 1.L.R. 14 Pat, 799; Girtmondi v. Jarini, LL.R, 55 Cal. 
538; Hari Prasad v. Soogni Devi, 3 Lah. L.J.162; Mahammad Mira v 
Osman Ali, UL.R. 62 Cal. 229; Rukhanbhai v, Adami, 1.L.R. 33 Bom. 69r 
referred to, 

' Laljee Jesang: v. Chandra. Baan Sukul, LL:R: 9 ‘Ran. 39, svenGieg, 

Chanbasappa v. Basalingayya, LL.R. 51 Bom.. 908 (F.B.) ; Subbaraju v. 
Venkataramaraju, 1.L.R. 51 Mad. 800, dissented from. 


. Where, however, subsequent to the making of-such an loa “tt is shown- 
that the parties themselves treated it as a conicliided~ adjustment by'agreement . 
within the meaning of O. 23, r. 3 of the Code, then the Order applies. 

A.KACT.A.L, Chetlyar v. AK.RMM.K, Firm, LLR. 14 Ran,"766; 
K.T.T. Shanmugam Chetty v. C.7.A, Annamalay Chetty, 6 L.B.R. 55, approved. 

Manilal v. Gokaldas, LL.R. 45 Bom, 245, referred to. 

Within the compass of the second schedule of the Civil Procedure ‘Code lie 
all the rules relating to arbitration subject to the proviso contained in s. 89 of 
the Code. If the parties to a dispute purport to go to arbitration but ignore 
these rules, there can be no award of which the Courts. will take notice as such: 
And there can be no adjustment of the dispute by lawful agreement by reason 
of a’submission alone unless the third party to whom the parties have recourse 
brings them to an adjustment by lawful agreement. 

The words “ any other law for the time being in force” in s, 89 of the Civil 
Procedure’ Code cannot include O. 23, r.3.0f the Code, 


Gajendra Singh v. Durwa Kunwar, LL.R. 47 All. 637, referred to. 


Darwood {or the applicant. The question is whether 
an award made in an arbitration without the intervention 





* Civil Revision No. 171 of 1938 from the order of the District Court of 
That6én in Civil Appeal No, 10 of 1938. : ‘ 
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of the Court ina pending suit is a compromise within 
Order 23, rule 3 of the Civil Procedure Code, especially 

“ when one of the parties contests its validity. In Laljee 
Jesang v. Chander Bhan Sukul (1) a Bench of this Court 
held that such an award is a compromise within the 
meaning of Order 23. * The Bombay, Madras and 
Allahabad High Courts take that view whilst the 
Calcutta, Patna and Lahore Sok Courts take the 
opposite view. 

Arbitration is not synonymous with compromise. 
Unless the procedure prescribed in the 2nd Schedule 
to the Civil Procedure Code is followed there can be 
no award enforceable in the strict sense of the term. 
A mere submission to arbitration is not sufficient to 
raise the inference that there has been an adjustment of 
the dispute by a lawful agreement. Order 23, r. 3 uses 
the words “ lawful agreement or compromise” and not 
arbitration or award. The words “any other law for 
the time being in force” in's. 89 of the Code cannot 
refer to O. 23,-r. 3, that is to say another portion of the 
Code itself. The award must-be such as will come 
within the scope of s. 89 of the Code. 
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The applicant has not. accepted the ail, — 


therefore it cannot be said that there has been an 
agreement or compromise on the point. 
The following cases were referred to: 


K.T.T. Shanmugam Cheity v. C.T.A. Annamalay 
Chetty (2) ; Shavakshan Davar v. Tyab Haji Ayub (3), 
overruled in: Manilal Motilal v. Gokaldas (4); 
Chanbasappa v. Basalingayya (5); Dinkarrai v. 
Yeshvantrai (6); Amar Chand Chamari v. Banwari 
Lail (7)—the order of reference is important ; Girimondi 


(1) LL.R.9 Ran, 39% (4) LL.R. 45 Bom. 245, - 
(2) 6LB.R. 53. | (5) LL.T, 51 Bom. 918, 
(3) LL.R.40 Bom, 245. (6) LL.R. 54 Bom. 197. 


(7) LL.R. 49 Cal, 605. 
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Dasi v. Jarini Charan (1); Mahammad Mirza Pandit 


Maune Htay v, Osman Ali (2); Rahim Kanta v. Rajani Kanta (3);_ 


v, 
U Gr. 


Hari Prasad v. Soogni Devi (4) ; Bhimraj Manai Lal 
v. Munia Sethani (5); Gajendra Singh v. Durwa 
Kunwar (6) ; Subbaraju v. Venkatramaraju (7). 


-E Maung for the respondent. All the decisions on 
the subject have been placed before the Court and 
the respondent relies on the cases in his favour, Under 
s. 28 of the Contract Act an agreement to abide by the 
decision of friends. is a lawful.agreement. The agree- 
ment is enforceable as an agreement though it may not 
fall within Schedule II of the Civil Procedure Code. 


Ropers, C.J.—This is an application for revision 
of a judgment of the District Court of Thatén dismissing 
an appeal from the Subdivisional Court which passed'a 
decree in the respondent’s favour in the following 
circumstances. The appellant was prosecuted at the 
instance of the respondent for the theft of a buffalo, and 
he was convicted, but his. conviction was. set aside by 
the High Court after he had suffered three and a half 
‘months’ imprisonment. He thereupon brought an 
‘action for malicious prosecution against the respondent. 
In the course of that action the Court was informed 
that the parties had referred their case to arbitration 
without the intervention of the Court. It is agreed that 
the parties mutually consented to accept the award of a 
majority of the arbitrators, but when the award was 
made the defendant (applicant in the present revision) 
contested its validity. Upon application being made 
the Court filed the award as being an adjustment by 
lawful agreement or compromise, within the meaning of. 


(1) LL.R. 85 Cal. 538, 4 Lah. LJ. 162. 
(2) I.L.R. 62 Cal. 229. (5) LL.R. 14 Pat.799, 
(3) 38 C.W.N. 648. (6) LL.R. 47 All. 637, 


(7) I.L.R. 51 Mad. 800. 
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Order 23, rule 3, and passed a decree in accordance 
therewith. It is clear that this was the only course 
open to the, Subdivisional Judge having regard to the 
decision in ‘Laljee Jesang v. Chander Bhan Sukul (1) by 
a Bench of this Court. 

I had occasion to remark in A.K.A.C.T.A.L. Alagappa 
Cheltyar v. A.K.R.M.M.K. Chettyar Firm (2) that the 
time might come when that case would have to be 
considered by a Full Bench of this Court and that time 
has now arrived. The question is whether an award 
expressed to be made ™ an arbitration without the inter- 
vention of the Court in a pending suit is a compromise 
within the meaning of the Order to which I have just 
referred. Order 23, rule 3 runs as follows : 


“Where it is proved to the satisfaction of the Court that a suit 
has been adjusted wholly or in part by any lawful agreement or 
compromise, or where the defendant satishes the plaintiff in 
respect of the whole or any part of the subject-matter of the suit, 
the Court shall order such agreement, compromise or satisfaction 


to be recorded, and shall pass a decree in accordance therewith so _ 


far as it relates to the suit.” 
By section 89 (1) of the Code: 


““ Save in so far as is otherwise provided by the Indian Arbitra- 
tion Act, 1899, or by any other law for the time being in 1 force, all 
references to arbitration whether by an order in a suit or otherwise, 
and all proceedings thereunder, shall be governed mm the provisions 
contained in the second Schedule.” 


As Mukerji J. pointed | out in Gajendra Singh v. 
Durwa Kunwar (3) exhaustive provision has been made 
in the second Schedule for every kind of arbitration. 
The first 16 paragraphs deal with cases in which the 
parties to a suit apply-to the Court for an order of 


(1) (1930) LL.R. 9 Ran. 39. (2) (1936) L.L.R. 14 Ran, 766, 774. 
‘ (3) (1925) LL.R. 47 All. 637, 658. 
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reference; paragraphs 17 to 19 deal with cases in 
which the parties to a dispute which has not been 
crystallized into a suit agree to, make a reference to 
arbitration and application is made that such reference 
should be under ithe supervision of the Court ; and the 
remainder of the Schedule, beginning with paragraph 
20,. deals with references to arbitration without the 
intervention of a Court. The mode by which the award 
may be enforced is laid down in paragraph 20; any 
person interested therein may apply to any Court having 
jurisdiction. over the subject matter of the award that 
the award be filed in Court. This application shall be 
in writing and. shall be numbered arid registered as.a 


suit between the applicant as plaintiff and the other 


had_b 


parties as defendants. The provisions of the Schedule 
are perfectly clear. No attempt has been made to. 
comply with them. __ nae Soi 

In Shavakshaw Davar v. Tyab Haji Ayub (1) action 
een. brought for the price of goods sold and 





delivéted to the defendant. During the pendency of 
the suit and without the intervention of the Court the 
parties agreed to refer the matters in dispute to arbitra- 
tion and an award was made which was disputed by the 
defendant on the ground that the arbitrators exceeded 
their jurisdiction and that the defendant was not given 


a proper opportunity of calling witnesses: the plaintiff 


sought a decree on the award as an adjustment of the 
suit by agreement within the meaning of Order 23, rule 
3.; Macleod J. refused to grant a decree under this: 
Order but treated the application as one under paragraph 
21 of the second Schedule. 

In Manilal Motilal v. Gokaldas Rowyji (2) a Bench 
of the same Court overruled this decision and the same 
learned Judge, then Chief Justice, said he was satisfied; 





(1) (1916) 1.L.R 40 Bom. 386, (2) (1920) IL.L.R. 45 Bom, 245. 
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he was wrong in treating the application in the way he 
did. At pag& 263 he said : 


“It all comes to this that a party to 2 suit setting up an award 
by arbitration out of Court must satisfy the Court that there has 
been an adjustment by lawful agreement which entitles him to ask 


that the.suit should be stopped anda decree passed in terms 
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thereof. The Court must then decide on the general principles ~ 


of the law of contract whether cr not there has been such an 
adjustment.” 


With respect, I agree with this part of his judgment, 
and that is exactly what was held by this Court in 
A.K.A.C.T.A.L. Alagappa Chettyar v. A.K.R.M.M.LK, 
-Cheityar Firm (1). Where, subsequent to the making 
of the award, it has been shown that the parties them- 
~ selves treated it'as a concluded adjustment by agree- 
. ment within the meaning of Order 23, rule 3, then the 
Order applies. It matters not how the parties catiite to 
_ terms provided a genuine compromise of their dispute 
has been reached.. This principle is by no means a 


new one and was accepted in K.T.T. Shanmugam. 


Chetty v. C.T.A. Annamalay Chetty and another (2) by 
a Bench of the Chief Court of Lower Burma. 

It is to be observed in passing that Macleédd C.J. 
had disagreed with the dictum of Davar J. in 
Harakbhai v. Jantmabai (3) that Order 23, rule 3, 
came within the definition of “any other law for the 
time being in force” contained in section 89 of the 


Code of Civil Procedure. The learned Chief Justice . 


added: 


“It is only by treating an agreement to refer, combined with 
the award, as an adjustment by lawful agreement or compromise, 
that arbitraticn prcceedings can Boesiely.| be brought within the 
scope of that rule.” 





(1) (1936) LL.R. 14 Ran. 766, 774, (2) 6 L.B.R. 55. 
(3) (£912) }.L.R. 37 Bom. 639. 


286 


1939 


| Maun Hay and others (1) Rankin J. dealt w 


v. 
.U GE. 


ROBERTS, 
CJ. 


RANGOON LAW REPORTS. [1939 


In Amar Chand Chamaria v. Banwari Lall Rakshit 
vith the precise ‘point 
now before us. In that case there was an agreement 
to-refer to arbitration without the intervention of the 
Court in a suit which wasalready pending. The order 
of reference is contained in the report and contains an 





agreement to abide by the decision of the arbitrators. 


As to an allegation that only one of the defendants signed 
the submission the learned Judge expressly refrained _ 


from saying anything; but he held that there was 


no .provision except in the second Schedule for a 
submission to arbitration of matters in difference in a 
suit, and disagreed with the contention that it was open 


- to the. parties to put aside the provision thus made and 


to have an award behind the back of the Court and 
without its order. I respectfully agree with his 
observation that ieee eee 


rf jalonanal and uncontrolled arbitrations between parties to. a suit 
leading up to litigation upon the bare issue as to whether there is | 
in fach a valid adjustment, are the very things from which the 
second Schedule was meant to deliver litigants.” 


In Dinkarrai Lakshmiprasad v. Yeshvantrat 
Hariprasad (2) it was held by a single Judge that an 
agreement to refer to arbitration matters in difference 
between the parties in a pending suit without the order _ 
of the Court under paragraphs 1 to 3 of the second 
Schedule was illegal and could not he filed under 
paragraph 17. In Chanbasappa v. Basalingayya (3) 
Amberson Marten C.J. had already considered (at. 
page 937) that the better view was that paragraph 20 
did not apply to arbitrations in a pending suit. But 
this view did not lead him to the conclusion that there 
could be no room for the informal or uncontrolled 


(1 1921) LL.R. 49 Cal. 608. (2) (1929) I.L.R. 54 Bom. 197. 
(3) (1927) LL.R. 51 Bom. 908." 
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arbitrations to which Rankin J. had referred. Adopting ah 


the definition of “ conipromissum ” in Ainsworth’s Latin MA0Ns Htay 
English Dictionary as ‘a bond or engagement wherein U Gs. 
two parties oblige: themselves to stand tothe arbitration Roszrrs, 
of award of the umpire” he considered that such an “% 
award could form the basis of a decree under Order 23, 
rule 3 of the Code of Civil Procedure. 

_The parties to a dispute are never, of course, obliged 
to go. to arbitration, and the second Schedule only says 
they “may” do so. Within the compass of the second 
‘Schedule, as it appears to me, lie all the rules relating 
to arbitration, subject to the proviso contained in 
section 89 of the Code. If the parties to a- dispute 
purport to go to arbitration but ignore these rules, it 
seems to me that there can be no award of which the 
Courts will take notice as such. Whether by some 
means, other than the methods of arbitration which are 
recognized by the Courts, they arrive at a lawful airee- 
ment or comproniise which adjusts their suit wholly or 
in part does not depend upon any matter relating to 
arbitration or award, but depends upon a plain issue of 
fact, independent of any reference to an informal | or 
uncontrolled arbitration. 

In order to support the conclusion at ohio 
he arrived Marten C.J. referred to the judgment of 
Sir Lawrence Jenkins in Pragdas v. Girhardas (1). But 
this was under the old Code which contained no such 
rule as has been enacted in section 89 of the present 
Code, and Sir Lawrence Jenkins expressly said that he 
could find nothing in Chapter XXXVII, that is of the 
old Code, which ,invalidated a proceeding not in 
accordance with its provisions. When dealing with 
section 89 Marten C.J]. said : 

“T think however it is sufficient to give full force to the word 
‘shall’ in the second Schedule if one holds that the second 

(1) (1901) LLL.R, 26 Bom. 76. 
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Schedule governs any particular case so far as applicable but that 
it is not intended to be exhaustive or to prevent parties resorting 
to arbitration in some manner different from that expressly 
provided for in the second Schedule.” 


I am-unable to follow the argument that because. 
reference to arbitration is permissive and not obligatory, 
a reférepce when made can be made outside the rules 
which have been carefully drawn up to cover, so far as 
can be seen, every class of arbitration and to ensure a 
proper. supervision by the Court in each of them. I 
must respectfully dissent from his conclusion that 
section 89 is not intended to be exhaustive in all cases 
in which the parties choose of their own free will to 
adopt a reference to arbitration as the method of settling 
their disputes. 

It is not that they are ioobiddee to adjust. their 
differences by recourse to a third party ; far from it. 
But unless the procedure prescribed in the second ; 
Schedule is followed, there can be no award enforceable. 
thereunder in the strict sense of the term; nor can 
there be any adjustment of the dispute by lawful agree- 
ment by reason of a submission alone or unless the third 
party to whom they have recourse brings them in fact 
to an adjustment by lawful agreement. In sucha case 
the introduction of language describing his intervention 
as. that of an arbitrator is inaccurate and serves. merely 
to. confuse the issues. 

In Girimondi Dasi v. Javini Charan Porel (1) the 


earlier Calcutta decision was followed by a Bench, and 


is now settled law in Bengal. See. Mahammad Mirza 


Pandit v. Osman Ali (2). Similar decisions are to be 
found in Hari Prasad v. Soogni Devi (3) and Bhimraj 
Manai Lal Firm v. Munia Sethani (4). In the last 


_ (4) (1927) LER. 55 Cal. 538. (3) (1920) 3 Lah. L.J. 162. 
(2) (1934) LL.R. 62 Cal. 229. + (4) (1935) LL.R. 14 Pat. 799, 


1939] RANGOON LAW REPORTS. 


mentioned case the matter came before the Court by 
way of revision. It is clear that if a decree under 
Order 23 Rule 3 cannot be made there was.a want of 
jurisdiction in thé Subdivisional Court to make it. 
Apart from the cases already mentioned, two 
important authorities were cited to us by Mr. Darwood 
who preferred in his argument to deal. at once, rather 
than by way of reply, with every decision which could 
be found unfavourable to him. The first of these is 
Gajendra Singh v. Durwa Kunwar (1) ; but on careful 
perusal of the judgments it will be observed that it is by 
no means a strong authority for the contention of the. 


respondents here. Walsh J. in’ one of the majority 


judgments, explained that he did not propose to 
consider the differences which had arisen in various 
cases cited from different High Courts with regard to 
the difficulties in applying rule 3-of Order XIII. His 
reason was that he was satisfied that ihe facts in the 
case brought it within the provision of the Code ; 


“the transaction proved before us seems to me to be an agree- 
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ment, compromise and satisfaction of the whole of the subject — 


mailer in appeal.” 


Whether he was right in reaching sucha conclusion 
appears to me to be beside the point. Having arrived 
at it, he could ignore these differences. But Mukerji J. 
did not view the facts in the same light and he 
_ proceeded to- make a careful examination of the question 


of law which thereby became in his opinion a vital 


one. 


words “any other law for the time being in force” in 


section 89 of the Civil Procedure Code can include: 





(1) (1925) IL.R, 47. All. 637. 


_ One of the questions which has arisen is whether the | 
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Order XXIII rule 3. I am firmly of opinion that they 
cannot. As Mukerji J. dealt with this matter amongst 
others exhaustively in the judgment referred to I am 
content to say ; first, that ‘(any other law for the time 
béing in force” must in my opinion mean an enactment 
relating to arbitration, as where in certain classes of 
agricultural disputes reference may be made by the 
application of some local enactment to the decision of 
the Collector for the final determination of matters in 
issue ; secondly, that in my opinion a reference in the 
Code to “ any other-law” cannot b® construed to mean 
some other part of the Code itself ; and thirdly, that it 
would have been easy for the Legislature, if recourse to 
Order XXIII rule 3 in cases of arbitration had been 
intended, to includé some words making this plain 
rather than deliberately to employ words which do not 
relate to arbitration at all and would appear to have no 
connection with it, except by dint of meticulous 
research in the Latin dictionary. I do not see how-a 
dispute can be said to have been adjusted when one > 
of the parties thereto energetically denies that the 
adjustment is satisfactory. The rule deals with an 
adjustment by compromise and not with a compromise 
merely. In my opinion adjustment means settlement 


and the harmonizing of disputes, and where there is 
no settlement and no harmony a dispute cannot be ~ 
said to have been adjusted by way of lawful agreement 
or compromise, or at all. It appears to me entirely 
wrong to import into the meaning of the words used 
in Order 23 Rule 3 some connotation which is at 


. variance with the provisions of section 89 and of the 


second Schedule. I respectfully associate myself with 
the conclusions of law arrived at by Murkerji J. so far 
as they relate to the present application, as well as 
with those of Rankin J. to which I have already 


referred. 
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The remaining case cited to us is that of Subbaraju 
v. Venkatarémaraju (1). A Full Bench in that case 
agreed with the meaning which had been given to the 
word “ compromise ” by Marten C.J. in the Bombay 
case. Phillips J. said : * 


“Tt is difficult to see on what principle parties who agree to 
accept a fixed sum in satisfaction cf a claim can be said to 
compromise that claim, whereas if they agree to accepta sum 
which is to be fixed by someone else that does not amount toa 
compromise.” 


- Now the governing word in Order 23, Rule 3, appears 
to me to be not “ compromise ” but “ adjustment ” and 
in the former instance given it is clear that the parties 
have adjusted their dispute : in the latter case if their 
agreement is merely areference to arbitration then it 
appears to me that they must conform to the rules under 
which the Court will enforceawards. Theagreement to 
‘proceed to arbitration. is not an “ adjustment by any 
lawful agreement or compromise” because it is an 
agreement to enter upon proceedings which are under 
the supervision of the Courts. It is not complete in 
itself, since the validity of the acts to be done and the 
methods by which they are done remain open to 
challenge in the Covfts according to the rules laid down 
in the second Schedule. True, the parties may agree to 
accept the award of an arbitrator ; but the Courts will 
refuse to enforce the award if his task is performed mala 
fide as for instance if he takes a bribe, or refuses to 
hear one of the parties. They keep a check upon the 
proceedings, and once the parties enter into such an 
agreement their method of enforcing the award is that 
which is laid down by the second Schedule and none 
other. If they mutually agree to the terms of the award 
after it is made it may become an adjustment by lawful 





(1) (1928) LL.R. 51 Mad. 800. 
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agreement ; but if they do not it cannot be so ee 
Thus I concur with the observation of Beaman J. i 


_ Rukhanbai v. Adamji (1) that 


‘a mere agreement. to refer a maiter to arbitration, cannot 


sically and without unduly straining language, be fairly called 
an adjustment of a suit.” 

It: would be dncanadonable to say that parlen to a 
dispute may make an agreement to accept as binding 
an award of an arbitrator, and then to afford to an 
honest party to such an agreement no remedy if he 
were defrauded by a corrupt bargain between the 
arbitrator and the other party. But it seems that the 
logical conclusion of what is contended for here 
would be to say that the Court is obliged to record 
such a corrupt bargain and to pass a decree in 
accordance therewith; and this upon the ground that. 
the confidence reposed in the arbitrator by the party 
defrauded prevents him from saying that the matters 
in dispute have not been adjusted by lawful semeciont 
or compromise. 

With these considerations in mind I pass to 
consider the case of Laljee Jesang vy. Chander Bhan 
Sukul (2) which in my opinion can no longer be 
regarded as good law and which must be :over-ruled. 


It is somewhat unsatisfactory to be unable to learn. 


from the report whether the parties had agreed to accept 
the award after it had been made and had thus by a 
lawful agreement arrived at an adjustment of their 
disputes. That this may have been so appears likely 
from a passage in the leading judgment of Cunliffe J. 
at p. 44: 

‘t Quite apart from the interpretation of the language used in 


‘Order 23 Rule 3, I-should have thought also that the Court had 
an inherent-power to confirm any reasonable agreement between 





(1) (1908) 1.L.R. 33 Bom. 69, 74. (2; (1930) 1.L.R. 9 Ran. 39. 
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The existence of an agreement arrived ail after the 
award had been made would of course have enabled 
the Court to record it as an adjustment upon that basis 
alone. But the Court proceeded to consider not 
whether the award had been accepted by both parties, 
but whether, apart from its acceptance, it could be 
recorded and confirmed in terms of a decree. = 

In determining whether the words “ any other law 
for the time being in force” could refer: to an order 
under the Code itself having no express reference to 
arbitration Cunliffe J. was content to observe that he 
knew of no other law to which these words could 
possibly be appropriate. I do not find it necessary to 
inquire more precisely whether such a law exists here, 
or may have existed at some time in some part of India. 
In my opinion the construction to be placed upon the 
words is not that some enactment must be found to fit 
_ them. In other respects my reasons for differing from 
the conclusions arrived at by this Bench have been 
sufficiently explained. 

Iam. therefore of opinion thal this case must go 
back to the Subdivisional Judge with the instructions 
_that in the light of these proceedings he has no 
jurisdiction to pass the decree under Order XXIII 
Rule 3 against the defendant ; and the decree passed 
must accordingly be, and iS, set aside, with costs 
ad valorem. ; = 


Mya Bu, J.—I concur. 


Moszg Ly, J.—I concur. 
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CRIMINAL REVISION. 


Before Mr, Justice Ba U. 


AUNG BALA 
v. 


THE DISTRICT MAGISTRATE, RANGOON.* 


Public peacc, breach of —Powers of the magistrate—Rights of the public 
—Ventilation of grievances—Curtailment of the right—Pretended | 
apprehension of danger—Order not to be disproportionate to exigenci¢s— - 
Material facts of the case to be set out—Clarity and precision of prohibitory 
order—Prohibition of discussion on controversial matters—Application to 
set aside order—Procedure—Criminal Procedure Code, s. 144. 


S. 144 of the Criminal Procedure Code deals with urgent cases of nuisance 
and apprehended danger of the breach of the public peace, The powers. 
-conferred on the magistrates enables them.to suspend the lawful rights of the 
public in the interest of public peace and safety. Every citizen has a right to 
ventilate his grievances in public or in private and ask for redress, and this 
right ought not to be curtailed, so long as it is exercised in a lawful manner, 
-on a pretended apprehension of the danger of the breach of: the public peace. 
The order should not be disproportionate to the exigencies of. 2 particular 


’ situation. : ae 


Abdul v. Mundul, .L.R. 5 Cal. 132; Francis Duke v. rt 34 Cr. LJ. 334 ; 
Hafiz-ud-Din v. Laborde, 1.L.R. 50 All. ‘414 ; Sundaram v. The: ae: LL R: 
6 Mad. 203, referred fo. 

The material facts of the case must be set outin the order under s. 144 of 
the Criminal Procedure Code ; the failure to doso is fatal to its validity. __ 

Emperor v. Ganesh, 1.L.R. 55 Bom, 322 ; Govinda Chetti v. Perumal Chetti, 
4.L.R. 38 Mad. 489°; Karoolal v. Shyam Lal, 1.L,R. 32 Cal. 935, referred to. 

The order should be clear and precise as to what the public aré prohibited 
‘from doing. An order which requires the 2 public not to discuss matters which 
may be a subject of controversy hetween different sections or Classes is vague 
and indefinite. : a 

Emperor v. Batlivala, 36 Bom. L.R. 1129, referred to. se ing 

If a person applies to have the order set aside, the magistrate must, under 


_ +g, 144 (5) of the Criminal Procedure Code, give him an opportunity of being 


heard and the magistrate must record his reasons for rejecting the application. 


Ba‘U for the applicant. An order to the public 
generally cannot be issued under s, 144 of the Criminal 
Procedure Code in very general terms. The order 
should be addressed to the public when frequenting 


Leen ie en a) 
* Criminal Revision No. 636B of 1938 from the order of the. District 
‘Magistrate of Rangoon in Cr, Misc. Case No. 223 of 1938, : E 
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or visiting a particular place. The area of operation 
should be clearly specified. It is vague and indefinite 
‘to say that the order applies to the whole of the 
Rangoon Town District, or that no subject shall be 
discussed which may be a subject of controversy 
between different classes of people. Further no reasons 
are given for promulgating the order. The magistrate 
must set out the material facts of the case in his order. 
. The applicant applied to the District Magistrate for 
cancellation of the order, but the District Magistrate, 
without giving the applicant any opportunity to support 
his application dismissed it. This is contrary to 
s. 144 (5) of the Code. 
Queen-Empress v. Lakhmidas (1); Vasant v. 
B. Khale(2) ; Emperor v. Bhagubhai (3) ; In re D. Belvi 
{4) ; Emperor v. Mohlal Kabre (5) ; Qamar-ud-Din v. 
Emperor (6) ; Ashutose Roy v. Harish Chandra (7). 


Thein Maung (Advocate-General) for the Crown. 
What is stated in the order itself is sufficient for the 
purpose of satisfying the requirements of s. 144 of the 


Code. It is drawn up in the form prescribed in- 
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Schedule V, 21. The cases cited by the applicant are _ 


all cases in which the Court was considering the 
application of s. 188 of the Penal Code to persons 
who had infringed the order. The applicant has 
brought this as a test case impliedly admitting that the 
subject he was going to discuss would fall within the 
order 

There is nothing indefinite about the phrase 
“Rangoon Town District.” It is a well-defined 
administrative unit and is defined in s. 3 (49) of the 
General Clauses Act, 


(1) LLL.R. 14 Bom. 165. (4) 33 Bom. L.R. 673. 


(2) ILL.R. 59 Bom, 27. (5) 33 Bom. L.R. 1178. 
(3) 16 Bom. L.R. 684. © (6) A.LR. (1935) Lah, 679. 


© (7) 29 C.W.N. 411. 
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It has been recently held by the Lahore High 
Court that sub-section (3) does not control sub- 
s€ction (1). Abdul Karim v. The Crown (1). See also 
Abdul Ghafur v. Emperor (2). 

‘In Vasant v. B. Khale (3) the Court should have 
held not that the order was invalid, but that it was 
open to the accused in a prosecution under s. 188 of 
the Penal Code to show that it was not possible for 
him to know that when he committed the sects 
offence he was in a prohibited area. 

In Queen-Empress v. Lakhmidas (4) there was no 
specification of any place. In Emperor v. Bhagubhai 
(5) the order applied to the city of Surat and to places 
within 5 miles thereof and therefore was obviously 


‘vague. Section 144 is a preventive section and it 


would be stultifying the section to hold that no action 
can be taken till the offence is committed. When a. 
magistrate acts in an emergency, as he does under 
s. 144, he cannot be expected to eve elaborate reasons. 
for the order. ; 


Ba U, J.—Applicant is a. lower grade dlédten. ae 
an honorary: secretary of the’ General Council of Rate 
and Tax Payers Association, Rangoon. 

He applies for the setting-aside of the order passed 
by the District Magistrate, Rangoon Town District, 
under section 144 of the Code of Criminal. PRcee tite. 

The Order is in the following terms : 


.. “Whereas it appears to-my satisfaction that the holding of 
public meetings within the Rangoon’ Town District for the purpose: 
of discussing matters which may be a subject of controversy 
between different sections or different classes’ of public or which. 
may excite public feeling is likely to cause riots and affrays ora 


disturbance of the public tranquillity thereby endangering life and 
e 





_ (1) LLAR. 17 Lah. 515. (3) ILL.R. 59 Bom, 27, 
_. (2) 27 1.C. 670. ; '. (4) LL.R. 14 Bom. 165, 
ie (5).16 Bom. L.R. 684, ; 
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property and whereas immediate prevention is desirable, under the 
provisions of section 144 (3), Criminal Procedure Code, I, U Po.Sa, 
District Magistrate; Rangoon, hereby order all members of “the 
public generally to abstain from holding or taking part in or 
promoting any public meeting of the nature described above in the 
Rangoon Town District for a period of one month from the date 
of this order.” , 


The learned advocate for the applicant submits that 
this order “ is illegal and ultra vires.” as it does not 
comply with the requirements of section 144 of the Code 
of Criminal Procedure. . 


Section 144 provides inter alia as follows : 


“In cases where, in the opinion of a District Magistrate, 

a Sub-Divisional Magistrate, or of any other Magistrate not being 

a Magistrate of the third class specially empowered by the 

Governor or the District Magistrate to act under this section, 

there is sufficient ground for proceeding under this section and 
immediate prevention or speedy remedy is désirable. 

~ Such Magistrate may, by a written order stating the material 


facts of the case and served in manner provided by section 134, 


direct any person to abstain from a certain act or to take certain crder 
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with certain property in his possession or under his management, - 


if such Magistrate considers that such direction is likely to prevent, 
or tends to prevent obstruction, annoyance or injury, or risk of 
obstruction, annoyance or injury to any rerson lawfully employed; 
or danger to human life, health or safety,ora disturbance of the 
public tranquillity, or,a riot, or an affray.” 


The-section thus deals with urgent cases of nuisance 
and apprehended danger of the breach of the public 
peace. Where there is danger of the breach of the 


public peace apprehendéd and, in consequence thereof, - 
an immediate prevention is necessary, Magistrates 
specially empowered in that behalf may issue instructions ° 


to individuals or the public in general to abstain from 

a certain act. The power thus conferred on the 

Magistrates is an extraordinary power. It enables them 
22 . 
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to suspend the lawful rights of the’ public if they think 
su@h’a suspension will be in the interests of public 
peace and safety. 

_ What, however, Magistrates should. haar 3 in mind is 
that every citizen has a right to ventilate his grievances 
‘either in public or in private and ask for redress. This . 
‘right should not be.curtailed so long as it is exercised 
in a lawful manner. It ig an illegal assumption of power 
toissue an-arder under this section’ on a pretended 
apprehension of the danger of the breach of the public. 
peace. The principle on which Magistrates should act 
in exercising the power under section .144 is, in my 
‘opinion, correctly laid down in Francis Duke. Cobridge 
Sumner -v. Jogendra Kumar Roy (1), wherein the 
learned Judge said : Tg tai 








‘Courts, civil as well as criminzl, exist for the protection 
of rights, and, therefore, the authority of a Magistrate should 


ordinarily be exer rcised in defence of :ights rather than in their 
~ guppression ; when an order in suppression of lawful rights has 


to be made it ought not to be made: unless the Magistrate considers 
that other action that he is competent: to take is not likely to be 


"effective ; and the order, if niade, should never be disproportionate 


ta‘but should always he, as far as Ose e; commensurate with. 
the exigencies cf any particular situation.” 


‘The same principle is laid down in Abdul v. Lucky 
Narain Mundul (2), Sundaram Chetti v. . The Queen (3), 
and Hafiz-ud-Din v. Laborde (4). 

In order to prevent the abuse, or rather the misuse, 
‘of this section, the Legislature. has in, its wisdom laid 


down that the Magistrate must satisfy himself that there 


_.is sufficient ground for proceeding under section 144 


and that when he is so satisfied he must set out. the 


-sanaterial facts of the case in his order. The reason for 
this is that the public should know why itis necessary 





“G) 34¢r, L334. (3) (1883) LER, 6 Mad. 203. 
(2) (1879) TLR. $ Cal, 132° (4) (1927) LL. SO-AlL. 414. 
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that their lawful rights should be suspended. .The 
~ failure to set out the material facts of the. case in the 
rder is, in my opinion, fatal to its validity.. See 
Karoolal Sajawal v. Shyam Lal (1), Govinda Chetti v. 
Perumal Chetti (2) and ois te v. Ganesh Vasudev 
Mavlankar (3). 

The learned Advocate-General does not seriously 


dispute the correctness of this proposition of the law ;— 


but what he contends is that the order in question 
having been drawn up on the lines of Form 21 of 
Schedule V of the Code of Criminal Procedure, is a 
good and valid order. I regret that I do not agree. 
The form shows that material facts of the case must 
_-necessarily.be set out in the order. In the order under 
review the material facts of the case are not set out. 
The order ‘cannot therefore stand. 

It cannot also stand on another ground. It is 
.defeclive in that it does not statein clear and precise 
terms what it is which the public are prohibited from 


doing. All it says is that the public are not to discuss. 


matters which may be a subject of controvegsy between 
different sections or different classes or which may 


~ excite publicfeeling. Any subject, however innocent, . 
_ may be a subject of controversy. It is impossible to 
- get several people to agree on’ the same subject. The 


order as it stands ig. vague and indefinite. 


In Emperor v. Sorab Shavaksha Bathvala (4), . 


-Beaumont C.J. says’: 


“It has been held many times that, as section 144 empowers 
a Magistrate to interfere materially with the liberty of the subject, 
. itis necessary that he should promulgate his order in. terms 
: sufficiently clear to enable the public, or persons affected by it, to 
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know exactly what it is which they are prohibited from doing.” 4 


(1) (1905) LL... 32 Cal.935. > | 3) (1930) LL.R. 55. Bom, 322, 
(2) (1913) LL.R. 38 Mad.. 489, i a Bom. L.R. 1129, al 
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_ What the learned District Magistrate, i in my opinion, 
had in mind when he issued the order in question was 
the outbreak of riots resulting in murder, arson, robbery 
and grievous hurt to persons lawfully employed, which . 
took place in this city a few months ago as a result of 
the difference of opinion on religious questions, and, 
consequently he thoughty apparently as a result of 
information which he had received, that if public - 
meetings were held in this city for the purpose of 


_ discussing communal or comparative religious questions. 


a breach of the public peace would again take place... 
If that was what was in his mind he should have set it 
out in his order. 

There is also another point on which fies present 


application for revision should be allowed. © The point . 


is this. A day after the order had been passed, the 


-applicant applied to the District Magistrate to cancel ‘it. 


- Without giving an opportunity to the applicant : to 


“support his application, the learned District acai 


_ eta it summarily, saying : 


a « 1 see no reason ve cancel the order passed only yesterday. 


‘The application stands dismissed.” 


This is contrary to sub-section (5) of section 144, which 
states that : a 


““ Where such an application is received, the Magistrate shall 
afford to the applicant an early opportunity of appearing before 
him either in person or by pleader and shewing cause against the 
order ; and if the Magistrate rejects the application wholly orin 
part, he shall record in writing his reasons for so doing.” 


This is a mandatory provision. If not for the fact 
that the order in question cannot stand for the reasons 


’ which I have already given above, the case would have 


to go back to the District Magistrate for disposal of the 
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applicant’s petition in the light of the provisions of the 1959 
aforesaid sub-section. Aune BALA 
I do not propose to deal with the questionas towhat typ 
the expression “frequenting or visiting a particular Poe ee 
place” as used in sub-section(3) of section 144, Criminal Rancoon. 
Procedure Code, means, .as whatever I may say will not Ba u, J. 

affect the merits of this case. 
For all these reasons, I set aside the: order of the 
District Magistrate. 


- 
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CRIMINAL REVIS ION. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
and Myr, Justice Mosely. 


‘THE KING », SHWE HPI. anv anotuer* 





Penal Code, ss..153A, 2954, 298—Religious feelings, outrage of—- Malicious and 
deliberate: intention of insulting a class—Wounding religious feelings of 
an individual—Reply in answer to attack on. writer’s. religion —Calling - 
attention to reform. 

The offence under s 295A of the Penal Code is more serious oe the one 
under s. 298. To establish the former offence the prosecution must establish’ 
that the intention of the accused to outrage was malicious as well as deliberate, 
and directed to a class of persons and not merely to an individual. What is 
punishable under s. 295A is not so much the matter of discourse, written or 
spoken, as the manner of it. If the words used caused persons to feel insulted 
but. were only such as might possibly wound and in fact did so, then there is 
no offence under this section ; if the words used were bound to be regarded by 
any reasonable man as grossly offensive and provocative, and were maliciously 
intended to be regarded as such, then an offence is committed. And it is no. 
defence to a charge under s. 295A for anyone merely to say that he was writing. 
a pamphlet in reply to one written by an adherent of another religion who has. 
attacked his own religion. : 

Prior to the enactment of s. 295A in 1927, if the words were ‘eesti s. 298: 
had no application and recourse was had to s. 153A of the Pena. de, 


If the intention of the accused is to wound the feelings of an individual 
orally by words or sound or gesture or by placing some object in the sight of 


_ such individual the offence falls under s. 298 of the Code, and it is no defence 


for the accused to say that he did so in order to call attention to some matter 
in. need of reform, as this is not the proper way to secure reform. 


Clark (with him Aung Thin) for the respondents. 
It is not suggested By the prosecution that intemperate: 
language has been used in the book. This book is an 


_attempt to refute the arguments of a Burman Buddhist 


who had attacked the Mahomedan religion ; in order 
to bring out the arguments clearly the authors have 
included the Buddhist’s book as one of the parts of 
their own book. If isolated passages are taken out of 
their context and considered they might easily wound 
the feelings of some one or other. Reasoned and sober 


* Criminat Revision Nos. 592B and 593B of 1938 from the orders of the 
District Magistrate, Mang lay, in Criminal Trial No. 2 of 1938. : ; 
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arguments might wound feelings, but they cannot 
amount to an insult within s. 295A of the Penal Code. 
It is not an offence to make a temperate attack on 
religion in which the decencies of controversy are 
maintaineg. Bowman v. Secular Society Ltd. (1). 

For a conviction under s: 295A the accused must 
have had the deliberate and malicious intention of 
outraging the religious feelings of a class. The word 
‘outrage’ is a very shrong word and means much 
more than “ wounding ” ; it means violence or excessive 
abuse. S. 153A of the Cade is designed to prevent 
breaches of the peace and s, 295A to prevent writings 
of a grossly insulting character. S. 298 deals with 
wounding feelings. 

S. 295A does not provide for any constructive 
intention like s, 297. Was there any deliberate and 


malicious intention in this case? The three parts of. 
the. book are merely a controversy between the: 


exponents of two different religions... The riots that 
occurred were due not to the book itself, but to the 
agitation of the Burmese Press. If the riots are laid 
aside from consideration for the moment there is nothing 


in the book, which, incidentally, uses a figurative _ 


language as is commonly done in the East, which would 
bring it within s. 295A. The Lord Buddha is called 
“Shin Gautama ”’—a very respectful term. It is not 
enough to secure a conviction to show that some people 
think that the book is an insult to their religion.. If it 
was an insult it is strange that no objection had been 
taken for seven years. Apparently it is not the book 
that has mattered, but the agitation set up against it 
some seven years after its publication. The book was 
written with the bona fide intention of refuting the 
arguments of the Buddhist writer who made an attack 


(1) (1917) A.C. 406, 423, 
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on the Mahomedan religion, and not with the ¢ 
intention of insulting the religion and wounding 
All the witnesses testify to this effect. 


Tun Byu (Government Advocate) for the 
The word “Shin.” merely indicates a religious 
The passages complained of show the Buddhis 
and its Founder ina very bad light, and very di: 
remarks have been made in it. It is no excus 
that the book was written in answer to some ¢ 
the writer must keep himself withinsthe boun: 
and not transgress legitimate criticism. The 
nothing happened for seven years is explaine 
fact that copies of the kook did not get*into E 
hands till recently. when the book was ref 
The book is capable of outraging feelings at a: 

The sentence passed on the accused is und 


lenient. Two persons had joined tegether de 


to formulate an attack. The book contains 
that are scurrilous, and that the book was dar 
amply proved. by subsequent events. The 
must be such’ as would deter other persc 
attempting to write such books. 


ROBERTS, C.J.—These are two connect 
‘cations in revision made on behalf of the C1 
praying for enhancement of sentences pas 
U Shwe Hpi and U Sin. The respondents v 
convicted on November 3rd last of an offen 
section 295A of the Penal Code by the. Distri 
trate, Mandalay ; he took into consideration 
that they had already been in custody fo 
weeks or more, ten weeks of which had beer 
Mandalay Jail, and ordered that they shouk 
imprisoned until the rising of the Court. 

. The High Court in hearing this applicati 
the provisions of section 439, Criminal Procec 
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and accordingly the respondents may net only show 
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cause against enhancement of sentence, but areentitled gue Kine 
. : *, ) F x ; Ove i a's D, 
(by virtue of sub-section 6) to show cause against their oo Pye, 


conviction : we have heard Mr. Clark who represents 


them on this matter as well, and he has urged upon us_ 


that their convictions ought not to be sustained. 
Section 295A of the Penal Code runs as follows : 


_ “ Whoever, with deliberate and malicious intention of outraging 
the religious feelings of any class of His Majesty’s subjects, by 
. words, either spoken: i. written, or by visible representations, 
insults or attempts to insult the religion or the religious beliefs of 
that class, shall be punished with imprisonment of either descrip- 
tion for a term which may extend io two years, or with fine, or 
with both.” es 


This section first became law in 1927. Up to’that time 
such conduct, if the words were spoken, fell within 
section 298, which #fill forms part of the Penal Code 


and: which runs as follows : ; 
ce 


trees with deliberate intention of woun ding the religious 
feelings of any person, utters any word or makes any sound in the 
‘hearing of that person or makes any gesture in the sight of that 
person, Or plices any object in the sight of that person, shall be 
punished with imprisonment of either description for a term 

. which may extend to one year, or with fine, cr with beth.” 


The two sections still stand together in the Code but 
the offence under section 295A is the more serious. 
“Outraging’’ is a stronger word than “ wounding ”, 
and the intention to outrage must be malicious as well 
as deliberate, and must be directed to aclass of persons 
and not merely to an individual. It is no defencé to 
proceedings under section 298 that religious feelings 
were deliberately shocked or wounded by the defendant 
in order to draw atténtion to some matter in need of 
réform ; because that is not the proper way to secure 
reforms. There is a constitutional way which the 


ROBERTS, 
Ci. 
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Courts will support, and an unconstitutional way which 


Tur “zie the Courts will condemn, of giving effect to every 


SHWE 7 HPI, 


ROBERTS, 
CJ. 


_ "That section runs: 


legitimate grievance which any one of His Majesty’s 

subjects may entertain. Under section 295A, however, 

the prosecution must prove more than under section 298; 

they must show insult for the sake of insulting and with, 
an intention which springs from malice and malice alone. 
To a charge under this section therefore it would be a 
defence to say “I had no malicious intention towards a 
class, but I did intend to wound or. shock the feelings 

of an individual so that attention might, however ei 

be called to the reform which I had in view.’ 

Now, in the state of the law before 1927, if the words 
complained of were not ‘spoken but written, as here, 
section 298 could have no application, and generally 
prosecutions took place in respect of written words, and 
in some cases convictions ensued,. nder section 153A. 





“ Whoever by order either spoken or written, or by signs, or _ 
by visible representations, or otherwise, promotes or attempts to. 
promote feelings of enmity or hatred between different classes of 
Her Majesty’s subjects shall be punished with imprisonment 
which may extend to two years, or with fine, or with both.” 


_ The writings complained of not seldom represented 
an attempt to promote such feelings of hatred or enmity, 
but it was necessary to prove that fact in order to 
establish that an offence had been committed. Accord- 
ingly section 295A was placed upon the Statute Book. 

What is punishable under section 295A is not so 
much the matter of the discourse, written or spoken, as 
the manner of it. We must therefore look with great 
care at the words used. If the words used caused 
persons to feel insulted but were only such as might 
possibly wound and in fact did so, then there would be 
no offence under the section ; if the words used were 
bound to be regarded. by any reasonable man as grossly 
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offensive and provocative, and were maliciously intended 
to be regarded as such, then an offence would have 
been committed. 

-Now the facts here are that the respondent U Shwe 
Hpi caused a book to be printed in 1931 at the National 
- Press in Mandalay. He distributed a thousand copies 
of it free of charge amongst the inhabitants of Mandalay, 
Shwebo, Katha, Namme, Wuntho, Kawlin and Kanbalu. 
‘It consisted of three parts. Part 1 was written by 


U Pan Nyo, who has since died, and was a criticism of or 


attack upon the Mohamedan religion. Part 2 was 
. .Wwritten by the respondent U Sin.and part 3 by the 
respondent U Shwe Hpi, and, these parts were in the 
nature of a refutation, or at tempted refutation, of 
U Pan Nyo’s arguments and a counter attack upon the 
Buddhist religion. It is quite clear that parts 2 and 3 
- were written by the.respondents to deal expressly with 
what U Pan Nye 
. written first and was in circulation before the second 
- and third parts were written. Nevertheless the second 
and third parts were not published independently but 
the first part was incorporated with them and all three 
parts were published together. 

We have read all the relevant passages'to which our 
attention has been directed both on behalf of the Crown 
and on behalf of the respondents in all three parts of 

this work. Some of the passages were unobjectionable, 
but other passages in each of the three works made use 
of most intemperate and provocative language. The 
trouble ‘has: been that the respondents were incensed 









by the manner and. method of U Pan Nyo’s controversy 


and became resolved to retort with even less restraint. 


By doing so they brought themselves within the reach | 


of the Criminal law. 
We do not propose to quote verbatim any of tha 
_ passages complained of, since an extended publication 


d written. This first part had been. 
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_ of them through the medium of this Court or indeed 


through any other medium would be undesirable. It 
is enough ‘to say that in part 2 written by the respon- 
dent U Sin there is a reference to the manner of the 


death of the Lord Buddha which must be held to 


constitute the offence charged. We also agree that the 
portion which the District Magistrate marked in blue 
pencil on pages 16 and 17 of the book falls within a 
‘similar category. With regard to U Shwe Hpi we also 
agree with the District Magistrate’s conclusions and 


. we consider that the parts which he has selected as 


‘constituting an offence against this section, aus poe 
parts alone, do constitute an offence. 

There can be no question of matter of this kind 
being published in the heat of the moment ; all three 
books were the subject of deliberation by their authors, 
and we agree with the District Magistrate that it is no 
defence to a charge under section 295A of the Penal 
Code for anyone merely to say that he was writing a 
pamphlet in teply to one written by an adherent of. 


‘ another religion who has attacked his own religion. IE 


he chooses to write such a pamphlet he must take care 
of the language which he employs. _ 

It is urged by the defence that the prosecution were 
quite unable to call a single witness to say that the 
publication and distribution of this book in 1931 caused 
any resentment or outraged the religious feelings of 
anyone, and that a man’s intentions must be judged by 
the consequences of his acts. Neither of the respon- 
dents followed up by the publication of this book, when 
they saw that it had aroused no serious adverse ™ 


comment, by any further writirgs of a similar nature; ~ 
‘and it is said that this shows they had no malicious 


intention to insult religion or to* outrage religious 
feelings when they published the book of which — 
complaint is made. | 
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In. our opinion this is a wrong view to take of the 
matter. We think that if there had been a prosecution 
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in 1931 after dissemination of the copies of this book it ouw thre 


must have been successful even in the absence of proof 
that any class of persons were actually insulted. The 
attempt to insult them wouid none the less have been 
proved from the language employed. In the course of 
the argument the learned Government Advocate said 
“These are very bad books. If their contents had been: 
widely known it would have outraged the feelings of the 
Buddhist community at any time,” and we must agree 


with. that contention. Accordingly the convictions — 


against - “each of the respondents must be affirmed. 

Perhaps the reason that no actual harm was occasioned. 
in 1931 was that none of the three books were of any real 
. importance, nor were they written by persons of learning 
or special influence. They attracted no attention 
beyond a limited circle of persons, happily tolerant, who. 
treated them with: tpe contempt which they deserved. 

In those circumstances it is quite clear that no 
service whatever was done to the cause of any religion 
by reprinting and republishing books suchas these. It 
was a great disservice to the community and it was a 
thousand pities that they were not allowed to remain in 
well deserved oblivion. Indeed, this republication, 
which took place comparatively recently, was just as. 
much a calculated outrage upon the feelings of the 
Buddhist community and an insult to their religion and. 
(consequently) an offence against the Penal Code as 
their original publication. 

It was the republication of the books and the 
attention drawn to their contents, apparently long since 
forgotten, which ensured that the ashes of religious 
controversy should be fanned into flame. 

With this reprinting and republication, it is 


important to observe, the respondents were in no-way . 
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coricerned: We are not told whether’ any prosecution 
for this offence was instituted, as it well might: have 
been, against some person or persons not now before 
the Court, for we are satistied that the republication 
was infinitely more harmful than what took place in 


1931... And itis right, in considering what is the proper 


penalty to” inflict upon the Peaponmentsy to bear this 


fact steadily i inmind, | 
Now it. rue that wlren the reshondent: saw that 






“no: ‘serious notice was, taken of their work: after-its . 
distribution in 1931 and that there was nothing to show _ 


that any class of. persons had been actually insulted 


“.they made no further effort to. persist in their attempted 


insults; and it is also true that at the time of the 
original publication they had been goaded or provoked 


‘into this, unjustifiable manner of retorting by the 
intemperate expressions in the book to which they 


were. seeking to reply. These two actors’ are both of 
considerable weight. : se 

Even so, we consider that the sentence of i imprison- 
ment till the rising of the Court would still have been — 


“quite. inadequate but for the fact that each of the 


respondents had already undergone ten weeks in prison 


awaiting trial and a further period in police custody. 


This circumstance was the governing factor in the 
Magistrate’s decision, and we hold that he rightly took 
it into consideration, and we therefore reject’ the 
application for enhancement | which ahs been made 
before us. 

The special circudistaneres of this case sthoull afford 
no ground for any illusion that an offence against this. 
section is one which is likely to receive lenient 
treatment, by whomsoever, and against whatsoever 


; religion or class of the coramuniyy it is committed. 


MoseELy, J.—I agree. 
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FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman. Roberts, Kt., Chief Justice, Mr. Justice Mya Bu, 
Mr. Justice Baguley, Mr. Justice Mosely, and Mr. Justice Ba GU. ~~ 


eT te 


-A.R.L.P. FIRM 
v. 
U PO KYAING anpD ANOTHER* 





Burmese Buddhist law—Ordination of a person as rahai—Worldly property of 
the person ordained—Question one of religious usage or ins itution—Burma 
Laws Act, s. 13—Rules of the Vinaya— Divestment of all property—Rahan 
not civilly dead—Buddhist monkhood, a mendicant order—Four requisites 
or resources—Gifts to a monk—Kappiya system—Inheritance by phongyi 
from lay relatives—Temporary ordination, 


The Buddhist monkhood is a religiois institution, and: the question as to 
what happens to the worldly goods or property of a person who ‘enters the 


' Order is a qiestion regarding a religious usage or institution and falls to be. 


Which, 2 as Tegards reli; religious usages among Burman Buddhists, is to be found in 
the Vinayia. . 

According to srch usage 4 Burman Bi ddhist when he becomes a rahan, 
and there is no intention or evidence to. sho: 
life ‘is only temporary, becomes ‘autom tica y 
relin quishes ai ail title to the same. 

Thovgh the legal position of a rahan-is ina changed by his Grains, it 
is, however, erroncous to regard him as civilly dead. 

Ma Pwe v. Maung Myat Tha, (1897) 2 U.B.R. 54, approved. 

U Pyinnya v. Maung Law, 1 L.R.7 Ran. 677, distinguished, 

‘Maung Tin v. Ma Hurtin, 1.L.R, 11 Ran. 226 ; U Thiri v. Ma Pwa ¥i, 
(1921-22) 4 U.B.R. 138, referred to. : 

The Buddhist monkhood is a mendicant order, and the only properties a 
monk can possess are articles falling within the four Requisites or Resources— 
food, clothing, lodging and medicine, Paddy land may be gifted to a monk 
for his future requirements to satisfy the Four Requisites and a lay steward, 
called kappiya, may hold gilts on behalf of a rahan ; but a pongyi 

; of inheriting property from his Jay relatives as his personal prope 

i Ma Shwe The v. Maung Khan, LLR. ‘1 Ran. 430 ; Maung Ni v. Maung 
Thet She, 4 U.B.R. 189; Maung Pwe v. U Inguya, 3 U.B.R.91; Shwe Ton v. 
Tun Lin, 9 L.B.R. 241 (F.B.), referred to, — 


determined under_s. 13 of ithe Burma Laws Act, according to Br ddhist law 









vested of all his teopeety. and 









* Letters Patent Appeal No. 9 of 1938 arising ovt of Civil 2nd Appeal No. 99 
-of 1938 of this Court from the judgment of the District Court of Myaungmya 
in Civil Appeal No. 28 of 1937. 


Reps. 66 9.01940) R. 


at his renunciation of.a worldly... 
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Ma Faik v. U Wiseinda, 2 Chan Toon’s L.C., 235, dissented from. 


Position of persons. who become.ordained whilst. retaining an animus. 
revertendi to their lay state not considered, 


‘Ma Thin v. Maung Maung, (1893-1900) PJ. 611 ; U On Kin v. Daw On 
Bwin, Civil Ist Ap. No. 156 of 1936, HG ico! ele to. 


Civil Second Appeal No. 99 of 1938 of this Court 
was heard and decided by . 





BRAUND; Con this appeal is raised a point which-can be very 
simply stated. ‘ 
The facts are that a Burmese Buddhist, poeseebad of an. 


interest in certain land, entered ‘a eae and became a 


weal have wae his ‘ete if be fated upon a thé date. he became 


a vahan, for good consideration executed a transfer of his interest: 
in the property to the respondents. The question is whether, at 
the date of the transfer, the ftransferors had:any interest in the 
property or whether the property remained vested in the original 
owner, notwithstanding that he had become ; a. rahan: ‘Inother | 
words, is it the effect in law of the assumption of the yellow robe 


- by a Burmese Buddhist that he is automatically divested. in favour 


of his heirs of every scintilla of interest in the: property: of which 
he was at the time the Owner upon the footing that be must ‘be 
deemed to have “ died” at the moment of his becoming a rahan. 

. The question of the effect of a Burmese Buddhist entering the 
Buddhist Order of Rahans and becoming a phongyi has been the 
subject of a number of decision of the Judicial Commissioners of 
Upper and Lower Burma, the Chief Court and the High Court. 
This question has been considered in relation to its effect upon 
property already owned by such a man at the date of his entering 
the Order, in relation to his capacity to.acquire and to. hold 
property after entering the order, in respect of his personal 
capacity to enter into a contract im relation to land—as for 
instance to buy or sell land or to effect a mortgage of land—and ~ 
in respect of his personal capacity to undertake other worldly 
transactions. And I venture to think that some confusion of 
thought at one time existed and to some extent still exists between 


‘those rules of conduct, as contained in the Vinaya, which are ~ 


imposed by the teachings of the Buddha upon. the members of | 
the Order of Buddhist-monks on the one hand and the civil law 
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of Burma on the other hand which governs the secular relations 


of its inhabitants. ; 
The question in the limited form in which it arises in this 


appeal arose, and was expressly decided, by the late Mr. Burgess, 


the then Judicial Commissioner of Upper Burma, in the case of 
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Ma Pwe v. Myat Tha (1). In that case, a Burmese Buddhist BRAUND, I. 


entercd a Buddhist Monastery forsaking his wife and children 
‘and, later, he purported to make a gift of land which he had 
owned at the date of his becoming a “ rahan.” - It was held that 
the effect of his entering the Order had ‘been in law t to divest him 
. entirely-of all interest in the property and that, in consequence, 


at the date of the gift the bia an matter of it was not his to _ 


dispose of. 
The’ same question has only once since. arisen in any Pere 
decision in a‘ diréct form, though other analogous questions. have, 
as Ihave already.said, been the subject of judicial decisions. 


- In U Tilawka v. Shwe Kan and others (2) the question which" 


came before Mr. H- E. McColl, Judicial Commissioner of Dept 
Burma, was whether a phongyi had any locus siandi to redeem a~ 
‘mortgage. But i i-this case it liad to be assumed that the plaintiff. 


was already a phongyi when he acquired the land by inheritance 


and mortgaged it and, therefore, the question in its present form “ 


- did not arise. . The learned Judicial Commissioner, how ever, went 
so far as to indicate his view that_a rahan cannot even, acquire . 


tt 


land_by inheritance after he has become a phongyi, though, upcn - 
“my reading of the the report, | he “actually ‘based his decision that the 
plaintiff could not maintain the suit upon the wider principle that 
a phoney can in. ie ams ., in the eyes of the civil law—have no 
traffic in “‘ gold”, or “ silver” or its modern equivalents of money, 
in any shape or form. 

This decision requires some modification in the light of later 
decisions and, in my view, it displays to some extent that 
confusion of thought between what is the civil law and what.are 


_ tules of .conduct. proscribed for the Order of Buddhist Monks . 
- which is manifest in the later decisions and which has not yet. 


. wholly disappeared. 
The question arose again, in the Chief Court in the case 


‘of Shwe Ton and others v. Tun Lin and others (3). Here again 


the question was as to the capacity cas a rahan to inherit after 


(1) (1897-1901) 2 U.B.R, 54. (2) (1914-16) 2 U.B.R. 61. 
; (3) 9 L.B.R. 220, 241, . 
Z5 
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ordination and the caracity of the Jay relations of arahan to inherit: 


- from him. And it is interesting to observe frcm this case that a 


difficulty had begun to be felt—a difficulty, I think, arising again 
from ‘the same confusion between the*civil law and rules of 
religious conduct—by reason of the fact that, in common practice,. 
‘phongyis do own property of various kinds. And there was also 
considered the doctrine of the distinction between’ property: 
acquired and held for “religious "’ purposes and ‘property which. ©. 
is purely “ personal” or “ private” property. In this case it was 
held again that.a phongyi cannot after ordination ne property 
from his lay relatives—semble; as his “‘ private’’ “ personal ’” 


seer 
§ Neither can. his lay relatives ‘inherit from him proper which he 


i ' has been given as a religious gift. 


‘But I venture to think that the case in which the sottudtin, 
between the civil law and rules of conduct became most marked 
was that of U Teza v. Ma E Gywe and others (1) in which it was. 
decided that the purchase of a house by a phongyi was contrary 
to his personal. law and «was, Se, prohibited by section -23- 
of the Contract Act. 

In Ma Shwe The v. Maung Sein (2) the question in its ‘present. 
form again arcse.° A Burmese Buddhist, who had divorced his. 
wife, became a “rahan.”. His brother “took-possession ” of his. 
property. Later, he emerged from the Kyaungdike, put off the- 
yellow robe and resumed co-habitation with his former wife. He 
then died and the suit was one by his wife, claiming through him,. 
to recover from his brother the property of which he had been 
possessed at the date he entered the Order. It was held by 
Mr. Justice Duckworth following Ma Pwe v. Myat Tha (3), that at. 





j the time he became a rahan he was divested of all interest in his. 


: property and that that interest could not, in law, be revived upon 
his ceasing to be a rahan. That, of _course, is eae the direct: 
‘point raised in this appeal. ; 

The whole question was again sinborstcly discussed’ by no less. 
than nine Judges in the well known case of U Pyinnya and others. 
Maung Law and another (4). This case is of interest because it. : 
begins {o appreciate for the first time the difference between the 
‘civil Jaw and rules of. religious conduct, though still the position. 
is in many respects far from, satisfactory. ‘The actual decision: - 





(1) (1927) LL-R.5 Ran. 626, (3) (18971901) 2 U.B.R. 54, 
(2) (1923) I.L.R. 1 Ran. 430. (4) (1929) LL.R. 7 Ran. 67. 
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does not, however, affect the present appeal because the only 
actual question invelved in that case was as to the personal 
capacity of a Burmese Buddhist who has entered the Order 
thereafter to contract. Actually a rahan contracted to 
purchase land and the quesiion was whether, under the civil law, 
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he had any capacity so to contract. Interesting questicns arose prapnp, J. 


under sections 11 and 23 of the Contract Act as to whether the 
rules of the Vinaya constituted part of the “ personal” law of a 
Burman Buddhist who was a “rahan” and as to whether such 
a contract was ‘immoral’ within the meaning of section 23, in 
so far as it offended against the rules of the Vinaya regulating the 
conduct of phongyis.. But this case, though by no means,:in my 
opinion, succeeding in defining either. fully or satisfactorily the 
_real civil status in Burmese jurisprudence of a Buddhist phongyt, 
has cleared the air to this extent that it has got rid of the notion 
that, in relation to a question of contract which is not one of 
those arising under section 13 (1) of the Burma Laws Act—ie., a 
question regarding “ succession ”’, ““ inheritance”, “‘ marriage”’, 
** caste’’, or any..* religious usage or institution” —the rules of the 
Vinaya form rt of the civil law of the land. 
Before leav. this case, it is necessary for me to point cut a 
passage from the judgment cf Mr. Justice Heald, the then 






Officiating Chief Justice... He says, in reference to the earlier case 


of Ma Pwe v. Myat Tha (1)°: 2 gts oe 
“The earlier of these two cases is important because it 
introduced for the first time in Burmese Buddhist 
law the idea that a Buddhist Monk is ‘ civiliter 
mortuus’, and that idea, which I consider to be 
mistaken, hasin my opinion been the cause of much of 
the subsequent misunderstanding - . iv 
- I respectfully agree that the sweeping. generalization that, in 
Burmese Budhhist law, a Buddhist monk is “ civiliter mortuus”’ 
has led to much misconception and ‘confusicn of thcught, not yet 
dispelled. But I point out this passa ge in particular in relation to 
this appeal because it, for the frst time seems to cast doubt upon 
the decision in Ma Pwe v. Myat Tha (1) that a Burman Buddhist 
entering the Order is automatically divested of his property, which 
is the very question in this appeal. j 
The oniy other case I propose to mention does not strictly 
affect this particular question. Itis Maung Tin vy. Ma Hinin (2). 





(1) (1897—1901) 2 U.BR. 54. (2) (1933) LL.R, 11 Ran. 226, 
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RP There thé enesGen was angles whether a Burmese Buddhist 
ARLP. monk is liable for the maintenance-of his child. He is—and I 
: es . only. point-this out as constituting another advance towards | 
U Po - clarity—for no interference by rules of religious conduct’ with the: 
KYAING. natural obligations of citizens is to be tolerated. : 
oo Gant J. To revert to this appeal. I think that the question must be 
saat approached by stages. The first question is : 
. Is the question for decision one tegarding * succession, 
_ inheritance, marriage, or caste, or any religious usage.” 
In my opinion, the question of whether a man who becomes a 
rahan is divested of his property and whether, ‘on that event 
happening, it passes to someone else, is a question of 
.““succession.” “‘Succession” is a very different thing from 
ae inhgritagee.” An “inheritance” takes place, if at all, on death. 
A “succession” takes place when one person “succeeds” to 
: Janother whether. on death or on any other. event and when 
ier operty. passes from one person to another, in any event. ‘The 
principles of the English Subressicg Duty Act 1853. show very 
clearly what a.‘ succession” is. A. passing of any kind of. 
pror erty ‘from one person.’ to .another—in Duce a 
“ succession”, though it is not necessarily an “* So, 
the question of whether, on a Burmese Buddhist Sheomise. a 
* Rahan. ”, his property passes to his heirs as if he were dead, is, 
in. my. opinion, a question “ regarding succession.” In my view, 
ied this is a case which falls within section 13 (1) of the 









Burma Laws Act. 

If that be so, the ‘‘ Buddhist law” applies. And the second 
question is, therefore, whether those rules of the Vinaya which 
discountenance a man who becomes a Rahan taking with him 
into.the Order any form of worldly wealth, can be said to be part 
of . the Buddhist “Jaw.” That they, are. part of: ‘the ‘rules of 
Buddhist religious discipline, there is no doubt. -It has to be 
observed that what has to be applied is “ Buddhist”. law—not 
Burmese law or the law of Burma, but “ Buddhist’ law. I don’t 
quite know whether, in strictness, there can be said to be any 
such thing as Buddhist “law”, as such, The word “law” 
cannot in this context.be used in its strict sense, because in that: 
sense there is no such thing as Buddhist “law.” What I think it. 
must mean is those rules—not necessarily “law” in the strict: 
juridical sense—whicli ought to govern the. conduct of an orthodox 

Buddhist and which are to be treated as “law "in the particular 
cases in which the Burma Laws Act'so permits. 
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If thatis the right test, then. the rules of the Vinaya are 
“ Buddhist law ” so far as relates to those cases which fall within 
section 13(1) of the Burma Laws Act. This is not, of course, 


contrary to the decision i in U Pyinnya v.. Maung Law (1), because. 


in that case the whole foundation of the decision was that the 
question involved was not one within section 13 (1) of the Burma 
Laws Act, whereas in this case I have decided that it is. 

Mr. Justice Carr expresses this at page 683 where he says : 

“ My view of the effect of that section is that from the time 
of its enactment the rules of Buddhist law regarding 
the subjects specified in sub-section (1) were adopted 
by the State as the law which it would enforce as 
between Buddhists, but all other rules of Buddhist Jaw 
were abrogated and ceased to be law in the proper 
juridical sense of the. word, because the State, by 
necessary implication from the terms of the section, 
declared that it would not. enforce them.” 

In my judgment,. therefore this appeal must fail upon the ground 
that U Po Saw en he entered the Order of Buddhist Monks in 
February 1934, was automatically divested of his property and 
could, thereafter, transmit no title to the appellants. 

This appeal is dismissed mae costs which I assess at five. gold 
mohurs, 






The appellant applied for and obtained leave for a 


_- Letters Patents appeal. 


eee oe 


Hay for the appellant. It is nowhere laid down in 
the Dhammathats or the Vinaya that a Burmese 
Buddhist on his ordination is ipso facto deprived of the 
property which he owned prior to his entry into the 
priesthood. Such a proposition is irreconcilable with 
the recognized right of a Buddhist monk to buy sell and 
own property. See the Full Bench case of U Pyinnya 
v. Maung Law (1).. The foundation for the decisions 
that upon the assumption of the yellow robe a Burmese 
Buddhist becomes divested of all his interest in the 
property he then owned is to be found in the Upper 





(1) (1919) LL.R. 7 Ran. 677, 
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1939  Burma-case of Ma Pwe v. Maung Myat Tha (1) where 
“ARLP. it was held by the Judicial Commissioner that a 

= Burmese - Buddhist layrhani upon conversion into a 
religious, person dies a civil death in respect of the 
ownership of property he possessed as a layman. .. See, 
for instance, U Tilawka v. Nga Shwe Kan (2) ; Shwe Ton 
v. Tun Lin (3) ; Ma Shwe The v. sa ies Kan - and 
U Te Za v. Ma E Gywe (5). 


Ue 
UPo 
KYAING. 


[ ROBERTS, ©. J. Can the question not be considered 
as a question of religious usage or institution within 
section: 13 of Burma Laws Act ?] 


Rights to Broperty do not come within the term 
feligious usage or institution. 

In none of these cases was there any reference to or 
evidence of custom. The extracts frowethe Vinaya 
.cited in Ma Pwe’s case do not support the view taken. 
The case was advetsely commented on in U Pyinnya’s 
case and, it is submitted, has been impliedly overruled 


‘[Roserts, C.J. The texts speak of a‘ houseless 
wanderer ” the suggestion being that the monk is to lead 
a life of poverty. | 


The vow of poverty has been observed to sit lightly _ 
onavrahan.. Hemay as a rahan acquire buy and sell 
property in violation of his vow. Why should greater 
sanctity be attached to the vow in regard to property 
he had legitimately acquired before he entered the 
priesthood ? The Dhammathats recognize the right of 
the rahan on leaving the order to recover his wife even 
if she. has; in the meantime, remarried. See, Ma Thin - 
v. Maung Maung (6) and Kinwan Mingyi’s Digest; 





(4) (807-01) .2 BAER: $4. (@) LOR: 1 Ran. 430. 
Q) (1914-46)-2 UBB: 61; (3) IR! Ran. 626: 
(3) OL.B.R. 200,241. : {6) PJ. 611.) 
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Vol: 2, sections 411 and 249, A Burmese Buddhist 
monk is amenable to the provisions of section 488 of 


the Criminal Procedure Code: Maung Tin v. Ma Hmin- 


(1); U Thiri v Ma Pwa Yi (2). A person is entitled to 
“know by what law it is sought to deprive him of his 
property. The Vinaya, even if it were applicable, is 
silent on the point. It knows of no -such property 
-and the ecclesiastical authorities could not have 
countenanced any claim before it fosuch property. The 
Dhammathats, however, recognize the existence of 
property acquired by a raéhan by agriculture trade or 
usury. Kinwun Mingyi’s Digest, Vol. 1, sections 408 


& 409.. These are inhérifed by the relatives of the | 


rahan and not by members of the Order. Immovable 


property of the value of Rs: 100 or upwards cannot 


‘be transferred. by oral declaration. The case may be 
treated as orf@ of abandonment but limitation must run 
its full course Before the tight can be extinguished. If 
the rahan dies a civil death tpon whom does the 


property devolve, his rélatives or the Sangha ? His 


estate must remain liable for his debts and consequently 
it would be open to a creditor of his to commence 
‘proceedings for the administration of his estate. He 
may, of course, revert to lay lifé and again abandon it. 
So that he may dié as many civil deaths as he chooses 
and there may be moré than one administration 
suit. There is on record a casé in thé District Couft 
of Amherst whére the wifé filed 4 suit for the 
administration of the éstate of her husband on the ground 
that he had dieda civil death by becoming a rahan. 
In U On Kin v. Daw On Bwin (3) it was held that the 
period of 7 days fixéd by Maniigye has long becoiie 
obsolete and that by faking the Vows for a much longer 


period a Burmese Buddhist does iiot renounce his 


(t) MLW: tt Rath, 2267 : (2) (1921-22) 4 U.B.R. 138. 
(3) Civ. 1st Ap: No: 156 6£1935, H.C. Ran. 
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earthly rights of inheritance.. In Shwe Ton v. Tun Lin ~ 
(1) the Full Bench confined itself strictly to the case of _ 
land which had been given outright to a phongyi after 
his ordination as a religious gift. 

Thi#is not a case relating to succession within the - 
meaning of section 13 of the Burma Laws Act and the. 


term has not been correctly interpreted by reference to.’ 


the definition given for the purpose of the English 
Succession Duty Act. 


E Maung for the respondents. There is no express : ; 
text in the Vinaya to say that a layman becomes: 


automatically divested of his property on ordination, but _ 
the principle of the rules of the Vinaya.is quite clear 
ao he Jeaves ever ything behind on ordination, The 


the world, but a custom has grown up pices such 
fous ordinations are permitted, and the provisions 
of the Dhammathats apply to stich persors only. The 
monk who permanently renounces the worid renounces. 


“everything and no express text is necded to show that 


hé is divested of his property. 

Vol..1, Kinwun Mingyi’s Digest, pp. 447, 450 set. 
out the limits of a rahan’s property. Vol. 13, Sacred 
Books of.the East, p. 173 prescribe the four resources. 
ofa Bhikku. Except'in the case of temporary rahans 


nowhere is a pongyi allowed to retain his wife. She is © 


free to remarry. The ruling in U Pyinna’'s case is not 
relevant in determining the present dispute. 


ROBERTS, C.J.—This appeal raises an important 
point of Burmese Buddhist Law. 
' One U Po Saw, otherwise called U Po Soe, with his 
wife Ma Tok and his son Maung Tun mortgaged certain 
immovable pr operties, with which this ap ves 3 is not 


~ W) 9-E.BR, 220, 241. 
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~ : immediately concerned, to the appellants in July 1932. 
- In February 1934 U Po Saw became a rahan and 
~~ -entered a Kyaungdike. In July of the same year 
_ the appellants filed a mortgage suit, and having obtained 
a decree therein brought the properties to sale in 
_ execution. There was still a balance due to the 


appellants over and: above the sale proceeds ; they 


therefore obtained a personal decree against U Po Saw, 
his wife, son and daughter-in-law, in execution of 
which they attached certain paddy land which may be 
shortly described as “ Holding No. 5A.” This holding 


had been purchased by the present respondents in May | 
1934, two months before the mortgage suit was filed, ° 
from Ma Tok and Maung Tun for good consideration,. 


and there had been a properly executed and registered 


deed of sale. The vendors would have been the 


natural heirs of U Po Saw. 


The purchasers were-other creditors, and Ma Tok. 


and Maung Tun having been adjudged insolvent on 


July Ist, 1934, the transfer to the respondent-purchasers. 


was impeached as a fraudulent preference but those 
. proceedings proved ineffectual, and the transfer was 
upheld. The appellants now say that U Po Saw has a 
good title to half of Holding No. 5A and the respondents 
contend that this is not so, because at the time of the 
transfer in May 1934, U Po Saw by reason of his having 
become a rahan had renounced his worldly life and 
became automatically divested of all his property and 
relinquished all title to the same. We have to consider 


whether this is indeed the effect produced by the: 


_ ordination or admission’. as a rahan of a Burmese 
Buddhist. 

By section 13. of ‘Hie Burma Laws ‘Act, 1898, 
(omitting all but material, words). where in any suit or 
other proceeding -in Burma it is necessary for the 
Court to decide any question regarding succession, 


324 


ides 


A. RL. P, 
ERM 
uu 
U!IPo 
KYAING, , 


ROBERTS, | 
C.J.5 


322 


1939 


ARLP. 


’ FIRM 
D. 
U Po 


KYAING, 


RANGOON LAW REPORTS. [1939 


inheritance, marriage or caste, or any religious ‘usage 
or institution, the Buddhist law in cases where the 
parties are Buddhists shall form the rule of decision 
except in so far as such law has by enactment been 


popes, tered or abolished, or is opposed to any custom having 
Cy. 


‘the force of law. 








= In the opinion of the learned Judge in second 
appeal the question to bé decided was one of succession 
and theréfore fell within this part of the section: That . 
inlay be so, but at all events it seems to me to be clearly 
a question regarding a religious usage or institution. 

In U Pyinnya ¥. Maung Law (1) Carr J. said : 





+E 


“Phe ‘question before us ig ; wiretheir. a Buddhist honk (js 
competent to contract or not, and in my view that is not‘a 
question regarding any religious usage or institution.’ ” 


The case I have cited, and to which it will be necessary * 


io refér again, must bé regarded as séttléd law on this, . 


point, Butin the present appeal the question docs not : 


relate to the: competency of a Buddhist monk to - 


contract, but to the effect (if any) af: his ordination upon — 
properties in his ownérship or possession at the time. 
That the Buddhist monkhood is a réligious institu- 
tion cannot bé doiibted. If a Buddhist monk’s conduit 
Taises a question regarding this institution, the’ Buddhist. 


law, by which is meant the Burmeésé Buddhist Law in 


this connéction, is recognized by section 13 of the 
Burma Laws Act as forming the riilé of decision. But 
a Sale is a pure matter of contract ; and, when it has no. 


reference to any ‘religious usage Or ‘tistitution, questions — 


atising out of it must be décidéd by. feference to the 
Contract Act and to the ordinary civil law applicable to 
laymen and ralians alike. The civil lawé of the State 
do not interfere with monks whd Choose o take eae in 





> (ay (1929) eke: 7 Rin, AFP. 684. 
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worldly transactions ; this is a matter for the discipline 
of the . religious aotheritied + but where a matter 
affecting religious usage or institution is directly 
concerned the civil Courts administer the Burmese 
Buddhist Law as the law of the land. 
The question raised in the present appeal does not 


merely concern the conduct of a monk whilst he is a* 


‘monk but relates diréctly to a religious usage and td 
the institution of monkhood. It asks whether somé- 
thing happens by operation of taw becausé-of religious 
usage, and whether the religious institution of .monkk- 

‘hood can contemplate the entry into it of persons who 
are possessed of worldly goods or property. To answer 
this. question it is necessary to look at the Buddhist 
law. 

The first case cited to us in support of the conten: 

‘tion that on becoming afahana man thereby renounces 
all his property is that of Ma Pwe v. Maung Myai Tha. 
(1). The decision is directly it: point but the Judicial 

_ Commissioner discovered no text in the Vinaya or 


other authoritative compilations which expressly. 


declared what became of a man’s property when he 
embraced a religious life: He said however that the 
: gacred books indicated this by clear enough implication ; : 
and held that upon ordination or admission as a rahan 
a man became automatically divested of his property. 
It was subsequently pointed out in U Pyinnya v: 
Maung Law (2) (at page 695) that this earlier case 
introduced the idea that a Buddhist monk was civiliter 
mortuus, and Heald J. considered this ided mistaken; 
but he said nothing which disapproved of the actual 
decison. No doubt this idea of civil death goes too 
far; and is in conflict with the decision in U Pyitinya’s 


case (2). It is also pe aleaicly established that a.rahan is — 


(1) (1897-0t) 2U BR 54. (3)-{4929) LR: 7 Ran: 677: 
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liable for the maintenance of his child after he becomes 
a rahan though his liability in this respect depends 
upon the application of the Criminal Procedure Code 
(section 488)—U Thiri v. Ma Pwa Yi (1); Maung Tin 
v. Ma Hmin (2). 

It was at one time held that there was nothing to 


prevent a monk from acquiring by inheritance property 


which he proceeded to devote to religious purposes. * 
Ma Taik v. U Wiseinda (3). This was a case from 
Mandalay. But in Shwe Ton v. Tun Lin (4) this view 
was dissented from by a Full Bench of five Judges. 


» On page 244 of the judgment it is said : 


‘In the question referred to us it is stone that a- pong yt 


= inherit paddy land from his lay relatives and that he may 


accept a gift of suchland. As regards gifts, for the reasons noted 
above it appears that there is nothing unlawful in the dedication 3 
of paddy land to a pfongyi -as a religious. gift. But the case of : 


. inheritance is different and we are not prepared to: =e that ae 
pongyi can inherit from his lay relatives.” 


The judgment later proceeds : 


“If therefore land is allotted to a pongyi by his relatives as. 
his share of the family inheritance and the pongyi accepts it in 
accordance with the kappiya method it can only be regarded as a. 
religious gift to that pongyi.” 


The Buddhist monkhood is a mendicant order, and 


_ the only properties which” a monk could originally 


possess were articles which fell within the category of 
the Four Requisites or Resources—food, clothing, 
lodging and medicine, but the ancient texts recognize 
a vicatious possession on behalf of the rahan by a lay 
steward who is called kappiya, and the existence of 
what has been termed the kappiya system is recognized. 


; : ; — 


(1) (1921-22) 4 U.B.R. 138. - (3) 2 Chan Toon’s L.C. 235. 
(2) (1933) ILL.R, 11 Ran, 226. (4 9 LB.R. 241... 5 + 
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by the Civil Courts. The kappiya may receive gifts 
offered to a monk after his ordination but he does not 
enter into possession of the property of a layman when 
the latter becomes a monk. When paddy land is 
given to a monk after ordination it is given for future 


requirements in order that the Four Requisites may . 


be satisfied. 

In Maung Pwe v. U Inguya (1) the Lower Burma 
decision was followed in Upper Burma, and _ iti 
Maung Ni v. Maung Thet She (2) it was held that a 
rahan cannot revive the right of inheritance which he 
would possess as a layman by renouncing his religious 
vows after the death of the relative from whom he 
could have inherited if he had not been a rakan. In 
_ Ma Shwe The v. Maung Khan (3) Duckworth J. said 
that by becoming a monk a layman divested himself 
of all earthly ties of relationship and property and 
--dieda civildeath. Though I respectfully agree with 
the observations of Heald J. that ii. is inaccurate to 
“describe a rahan as civilly dead, it appears to. be 
- none the less true that his legal position is changed by 
ordination. He. becomes ineligible to receive an 
inheritance from his lay relatives, and he becomes so 
‘because of the religious usages affecting monkhood. 
Formerly in U Tilawka v. Shwe Kan (4) it was 
decided that he was prohibited from engaging in 
any monetary transactions,;.and could not sue to 
redeem a mortgage, and in U Teza v. Ma E Gywe and 
others (5) that he was not competent to engage in the. 
purchase of a house. In the latter case it was again 
said that a layman on entering the order dies a civil 
death and becomes divested of all his property possessed 
ny him as a layman. These two cases were overruled 

«) 3 U.B.R. 91. (3) (1923) LL.R. 4 Ran. 430, 


2) 4 U.B.R., 189, - (4) (1914-16) 2 U.B.R. 61, 
(5) (1927) LL.R. 5 Ran. 626, 
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by the decision in U Pyinnya’s case (1) for the reason 
that the conduct of a monk within his order does not 
necessarily involve a question of religious usage or 
institution and that unless and until it does so, the 
rules of the Vizaya do not form part of the law to be 
administered by the Civil Courts. _ 

UE Maung, who has appeared for the respondents, 
urges that the reason there is no express text in the 
Vinaya which says that a layman becomes automatically 
divested of his. property on becoming ordained is. 
because it was.an elementary principle. There has 
been no serious contention to the contrary since the 
case of Ma Pwe v. Maung Myat Tha (2) in 1897. 

In the first Khandhaka of the Mahavagga, which 
relates to the admission to the order of Bhikkhus, 
under the sixth heading, eighth patagraph, itis related 
that the Blessed One addressed biting 2 the ii in 
the f ollowin ig stanzas : 

ey hase overcome all foes ; iam all-wise’;. 1am free fronx 
stains in every way ; I have left everything ;and-have cbtained 
emancipation by the destruction of desire.” 


Meeting the five Bhikkhus he addressed them as follows. 
paragraph 12 : 

“J willteach you; to you I preach the doctrine. If you 
walk in the way I show you, you will, ere long, have penetrated 
to the truth, having yourselves known it and seen it face to face ; 
and you will live in the possession of that highest goal of the 
holy life, for the sake of ‘which noble youths fully give up the 
world and go forth into the houseless state.” 


In paragraph. 17 the Bhikkhus are 2 addressed : as to * he 
two extremes which he who has given up the world | 
ought to avoid.” 

The story of Yasa, which follows, is that of the 
seventh venerable person to reach absolute holiness. as 





(1) (1929) LL.R, 7 Ran. 677." * (2) (1897-01) 2UBR Le = oo 
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an Arahat. He is described as “ leaving the world and 
going forth into the houseless state ’’, and afterwards it 
is related that ‘the mother and the father and the 
former wife of the Venerable Yasa offered food to the 
Blessed One and to him.” The reference to the 
“former wife” here is of some account. When a 
Buddhist layman becomes a rahan his wife may take 
another husband: after a lapse of seven days, but her 
first husband on casting aside his yellow robes may 
reclaim her even if he has entered and left the priest- 
hood as often as seven times. It .was held i in Ma Thin 
v. Maung Maung (1) that ordination does not bring 
-about the complete severance of the married state in 
that if the rahan returns to the world and divests 
himself of his robes he is bound to maintain his former 
wife until she marries again or he rer enters the 
priesthood. | But his status whilst he remains a rahan 
-is inconsistent with a claim of relationship towards any 
woman. Ifa monk resorted to the wife whom he had 
formerly married for the purpose of intercourse with 
her, he would be guilty of a Paragika offence and 
would thereby cease to be monk and would become 
ineligible for re-ordination. It is only when he leaves 
the religious institution of monkhood that his marital 
rights and liabilities revive. Thus his ordination brings 
about by operation of law a change in status for the 
husband, and if she desires it, for his wife also. 
Resuming the examination of texts which appear to 
show that those who were ordained became divested 
of. their property, it will be seen that in the third 


Bhanavara the meeting of the Blessed One with Gatilas 


or ascetics wearing matted hair is recounted. On their 


ordination they flung their hair, their braids, their 


_ provisions, and articles for sacrifice into the river 
(paragraph 18). The fifth Bhanavara concludes with 

(paragraph 18). The fifth Bhanavara concludes with 
Hee. oo “Q) (1893-1900) PJ. O11. 
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the rebuke of the Blessed One to a Bhikkhu who 
“embraced the religious life for his belly’s sake’ and 
gave rise to the address as follows : 


“T prescribe, O Bhikkhus, that he who confers the upasam- 

pada ordination (cn a Bhikkhu), tell him the fcur Resources: 

_ The religious life has morsels of food given in alms for its 
resource. Thus you. must ende vcur to live al! your 
life. Meals given to the Samgha, to certain persons, 

’ invitations, food distributed by ticket, meals given 
‘each fortnight, each uposatha day (i.e. the last day of 
each fortnight), or the first day cf each fcrinight, are 
extra allowances. 

The religicus life has the rcbe made of rags taken from a__ 
dust heap fcr its resource. Thus you must endeavour. 
to live all your life. Linen, cotton, silk, woollen 
garments, coarse cloth, hempen cloth are extra 
allowances. 

The religious life has dwelling at the foot of a tree for its 
‘rescurce.. Thus you must endeavcur to live all your 
life. Vibaras, addhayogrs, stcried. dwellings, attics, 
caves are extra allowances.” 


. ©The last of the resources which I feed not set out i 
‘relates to medicine. 


It is pointed out almost directly afterwards in the 
text that the nature of the Resources should be told to 
the newly ordained Bhikkhus immediately after their 
ordination and not before : but it seems impossible to 
regard a layman as being ignorant of the sacred texts 
to the extent of being unaware of their existence. 
Village life throughout Burma has daily presented 
before it the spectacle of the mendicant rahans with 
their begging bowls ; the nature of the life which they 
lead is well known, and the fact that many of the laity 
have been, -at one time or another, rahans themselves 
ensures that the extent of their obligations is not a 
matter of esoteric but of wide-spread knowledge. 

According to the Dhammathats the three kinds of 
heritable property Peete to rahans are (1) the 
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alms bowl and robes, (2) the Jahubhan and (3) the 
garubhan property. The latter is Sanghika property 
and not subject to partition amongst lay heirs, whereas 
lahubhan property is partible according to elaborate 
rules with which we need have no concern for the 
purposes of this case. But there is no provision:for 
any property brought into the order by the rahan 
himself, because he could not bring any. 

It has been contended that it would be wrong for 
the Courts to say that effect should be given toa 
religious usage which divests a man of his property on 
ordination, when at the same time there is no objection 
in law to his re-acquisition of it by purchase or gift on 
the day after he has been ordained. The answer to 
this objection is that the rules of the Vinaya do not 
contemplate: such a purchase or gift; and, if itis 
made, the-matter is one for the notice of the ecclesias- 
~ tical authorities and not of the Courts. We have also 


been pressed to remember the fact that many persons | 


become. ordained for short periods-only and revert to 


the life of laymen after a few weeks’ religious seclusion. . 


It must be clear therefore that we are dealing in the 
present appeal with a rahan who has remained as such 
‘for a period of three years or more and that there is no 
evidence of any kind that he possesses the least 
intention to renew his contact with the. outside world. 
Each case must be judged upon its merits and in the 
light of its special. circumstances: in a particular 
instance there might be ample evidence that a candidate 
for ordination intended to be what is known as .a 
dullaba rahan. The position of persons who become 
ordained whilst retaining an animus revertendi to their 
lay state may yet fall to be considered “by the Courts ; 
the evidence here is that there was a total renunciation 
of the lay status, In U On Kin v. Daw On Bwin (Civil 


First Appeal No. 156 of 1935)-a Bench’ of this Court 
24 : : 
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gave judicial recognition to the custom of assuming the 


yellow robe for a temporary period only as. being 


widespread among the Buddhist community. _ : = 
Mr, Hay has argued that U Po Saw never became a 


- rahan at all because he was a debtor at the time of 


becoming ordained and the Vinaya texts expressly. lay 
down that one of the questions to be put to a candidate 
for ordination is “ Have you no debts ?”’ This appears ~ 
from the 76th heading to the Admission of the Order of 
Bhikkhus in Mahavagga. It seems however to be 
universally regarded that if an untruthful or misleading 


‘answer to such a question is given, the subsequent 


ordination is not thereby invalidated. No. case has 
‘been cited to us in attempt to prove the contrary, and’ 
nothing appears from the texts to support it. It appears 
to me to be impossible to say that U Po Saw was not 
validly admitted to ordination and is not. now a rahan 
at all. In my opinion at the time of his ordination he 


‘was incapable of retaining any further interest in his 


property, and after he had become ordained his former 
wife and son became the ostensible owners in possession. 
But in any event lapse of time would give implied 
consent to their sale to the respondents, as the learned 
District Judge has observed, and the sale “took place 
before the. filing of the mortgage suit: in telaiion to 
other properties. 

Accordingly I hold that the respondents have 
acquired a good title to the property and I am of the 
opinion that this appeal ought to be dismissed wie Rast 
ad valorem. 


BAGULEY, J.—I agree. 


MOSELY, J.—I.agree. 
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Mya Bu, J.—I agree that “his appeal must be 


‘dismissed. 
As my Lord the Chief Justice has fully discussed the 
relevant judicial and textual authorities relating to the 


questions under consideration, I desire to add only-a 
few general observations in support of the conclusions . 
at which his Lordship has arrived and in which 


I concur. 


_As the main question on which this appeal eee 


is as to the effect of the entry by a Burman Buddhist 
into the Buddhist monkhood upon his legal status, it is 
a question of religious usage which must be decided 
according to the Buddhist law under section 13 of the 


Laws Act. The law pertaining to religious usages. 


among Burman Buddhists is to be found in the Vinaya. 


It is true that there is no express text in the Vinaya~. 


which lays down that a layman becomes automatically 


divested. of his property or severed from earthly ties on | 
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entering the Buddhist monkhood, but the underlying ~~ 


‘principle of the rules in the Vinaya leaves no room for - 


‘doubt that the immediate effect of entry into monkhood 
or of ordination as a monk is renunciation of the worldly 
life involving an intentional severance from all earthly 
ties not *only.. personal ‘but. also proprietary. It is 
impossible to conceive of a man, so. .Fenouncing the 
world being still capable of carrying into monkhood 
‘with him the proprietary | interests and personal relation- 
ships existing prior to such renunciation. Such an 
idea is manifestly opposed to the fundamental object of 
renunciation and of embarkation upon a life which is 
aimed at the ultimate annihilation of desire. Thus it 
was pointed out-in the Full Bench case of Shwe Ton 
and two others v. Tun Lin and five others (1) that 


“the Order. is. essentially an order of mendicants who have 


Tenounced the world and although they make no actual vow. Of . 


* (1) 9L.B.R, 220, 244, 
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- poverty they divest themselves of all worldly Possessions at the: 


” 
. 


time of ordination 


In that case it was also ene out (at page 245) 
that it is 

4 inconsistent with a pongyi’s per sonal status that he ehauld inherit... 
from his natural family with whom all ties of relationship have- 
been annulled.” 

Whether a Buddhist monk is a person competent: 
to contract within the meaning of section 11 of the 
Contract Act or whether an order under section 488. of 
the Criminal Procedure Code can validly be passed’. 
against a member of the Buddhist monkhood : are 
questions which. are governed by considerations quite 
irrelevant to the question as to the etfect of a man’s 
entry into Buddhist monkhood. . Normally, the renun-- 
ciation of the world is permanent renunciation and the 
rules in the Vinaya appear to me to be designed to deal. . 
with such renunciation. There have, however, been 
instances of men’ entering into monkhood for short: _ 
periods such asa few weeks or months and there have — 
also been instances of men who, having entered the 
priestly order in the ordinary way ostensibly for life, 
revert to the laity. The observations that I have made 
are not meant to cover cases of temporary renunciation 
of the world or questions which may arise as to the 
status of those who, having entered the monkhood 
ostensibly in the normal way, revert to the laity im 
social life, after such renunciation. These points do 


not arise in the present case. Confining my . observa--- 


tions to the facts and circumstances of the present case 
I have no hesitation in holding that U Po Saw lost all 
his interest in or title to the pe ds in eapute on his. 
becoming a monk. 

- BaU, J.—The question for decision in this case is 
what effect the ordination of a Burma Buddhist as a 
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rahan has on his property. : Does he take it with him 


into the. Order or does he- divest himself of it on 
ordination ? This question cannot be solved unless 
one knows what law must be applied. Section 13 of 
the Burma Laws Act says inter alia that to questions 
relating to marriage, inheritance, succession, religious 
institution, or usage the Buddhist Law shall be 
applied where the parties concerned are Buddhists. 


‘The Buddhist Law as used therein is the law applies 


to the Burman Buddhists. 
‘The Burman Buddhists are divided into two 
sections : one is the laity and the other is the sangha. 


‘What is applicable to the one is not applicable to the 


other. One of the questions referred by.a Full Bench 
of the late Chief Court to the Thathanabaing was— — 


“When a matter concerning rahans, which involves a dispute 


-about property either between monks themselves or between 
monks on the one hand and laymen on the other, comes before an 
-ecclesiastical tribunal, by what written authorities should the 
tribunal be guided ?” 


After enumerating the number of the texts which _ 


an ecclesiastical tribunal would consult the Thathana- 
baing said : 


“Thereis no precedent for the. Thathanabaing in Council 


sto recognize the authority of the Dhammathats. They are 
.accustomed to decide according to the Vinaya”: 
Shwe Ton and others v. Tun Lin and others (1). 

It has, however, been said that the Vinaya contains 


amere rules of conduct imposed by Lord Buddha upon. . 
4he members of the Order of Buddhist monks and that. 


therefore it should not be confounded with the civil 


‘aw which governs the secular relations of its inhabitants. 


Law as defined by Blackstone is a rule of action 
prescribed or dictated by some SUpGHOE which an 


- (1) 9 LBR: 220. 
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inferior is bound to obey : Book I, pages 38° and 39.. 


And Austin gives the definition as follows : 


‘A law is a command to acourse of conduct : a command. 
being the expression of a wish or desire conceived by a rational! 
being that another rational being shall forbear, coupled with the 
expression of an intention in the former to inflict some evil SPO 
the latter, i ‘in case he comply not with the wish.” 


(Austin’ s Jurisprudence, Lectures I & ee 
Considered in this light, what is contained in the 

Vinaya is the law laid down by Lord Buddha for. the 

guidance of the members of the sangha inasmuch as: - 


the breach of any of the rules is visited with punish- 


ment. One who infringes any of the rules is guilty 


ofasin. . There are seven kinds of sin, namely : 


(1) Parazikam. 

(2) Sanghadisara. © 

(3) Thullaya. 

(4) Suddha pacittiya. 
(5) Nissaggi pacittiya. 
(6) Dukkata. 

(7) Dubbhari. 

One who commits murder or theft of property 
worth five ticals or more or one who indulges in 
sexual pleasure or professes to be possessed of 
supernatural powers: is guilty of parankqm and ceases. 4 
to be a rahan. 

By the commission of any other classes of sin the 
offender does not losé the character of a rahan. He 
must, however, confess his sin and also do penance im 
expiation therefor. If he does not do it, he is liable to- 


- be ex-communicated from the sangha. In the Ninth 


Khandhaka, Sacred Books of the East, Volume XX; 


_ page 299, the following text appears PS ie 


“The sitabéy Lend, is fav spent. The first es is passing: 


_away. Fof a long time has the Bhikkhusamgha been seated here. 
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Let my lord the Blessed ‘One recite to the Bhikkhus the 
Patimokkha. 

When he had thus ee the Blessed One remained silent. 
And a second time, when the second watch was passing away 
(he made thesame request with the same result), And a third 
time, when the third watch had begun, and the dawn was 
breaking (he made the same request). 

“The assembly, Ananda, is not pure.” 

Then the venerable Maha -Moggallana thought, ‘“ What 
individual can the Blessed One be referring to in that he says, 
* The assembly, Ananda, is not pure.’’? And the venerable Maha 
_ Moggallana considered the whole Bhikkhu-samgha, penetrating 
their minds with his. Then the venerable Maha Moggallana 
petceived who was that individual,—evil in conduct, wicked in 
character, of imipure and doubtful behaviour, not a Samana 
though he had taken the vows of one, tiot a religious student 
though he had'-taken the vows of one; foul within, full of cravings, 
a worthless creature,—who had taken his seat amongst the 
Bhikkhu-samgha. On perceiving which it was, he went up to that 
individual, and said to him, “ Arise, Sir! The Blessed One has 


found you out. There can be no communion Reisieen you and 


the Bhikkhus |” 
At page 303 of the same book, Lord 1 Buddha said : 


“ Just, O Bhikkhus,as the great ocean will not brook associa- 
ticn with a dead corpse ; but whatsoever dead corpse there be 
in the sea that will it—and quickly— draw to the shore, and cast 
it out upon the dry land—just so, O Bhikkhus, if there be any 


individual evil in conduct, wicked in character, of impure and 


“doubtful behaviour, mot a Samana though he have taken the 
vews of one, not a religious student though he have taken the 
vows of one, foul within, full of cravings, a worthless creature ; 
with him will the Samgha brook no association, but quickly, on 
its meeting together, will it cast him out. And what though. that 
man should himself be seated in the midst of the Bhikkhu-samgha, 
verily, both is he afar off from the Saugha and the ie saci from 
him. Thisis the third (of such qualities).”’ 


Looking again from another point . of view the rules 
contained ig the Vinaya have the force of customary 


law inasmuch as they have become hallowed by practice’ 


and . -usage for over 2000 years, Ever since the 
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1939 introduction of Buddhism into Burma the questions 
om - affecting the sangha in all their implications have been 
decided in accordance with the Vinaya. The Vinaya 
OP, - may, therefore, be termed the Ecclesiastical Code for 
pau, . the Buddhist monks of Burma. The rules of Vinaya 
as pointed out by Maung Kin J. in Shwe Ton v. . 
Tun Lin. (1), at page: 232, are to be found in: 
(1) Vinaya Pitaka ; — 
(2) Vinaya Pali Atthagathas ; 
(3) Vinaya Tikas. 

Some of the texts of the Vinaya show by clear 
enough implication that a Burman Buddhist divests 
himself of his property on his ordination as a rahan. 
Besides the texts already referred to by my Lord the 
Chief Justice in his judgment, I ey refer to the 
following : 


In Mahavagga, Sacred Books of the fash, Volume 
“17, page.5, a youth named Sona Kolivisa addressed the - 
Blesscd Gite. in the following manner when he asked to 
be ordained as a rahan : Wi ek: Sr a 


As I understand the Dhamma proclaimed by the Blessed 
One, it is not easy to a person living as a layman to lead a wholly 
perfect and pure <nd altogether consummate life of holiness. 
‘What if I were to cut off my hair and beard, and to put on yellow 
robes, and give. up the world, and go forth into the houseless 
state. I desire, Lord, to cut off my hair and beard, and to put on: 
yellow robes, and to give up the world, and .to go forth into the. 
houseless state. May the Blessed One, Lord, ordain me ! 
' Thus Sona Kolivisa received from the Blessed One the 
pabbagga and upasampada ordinations. And | the venerable Sona, 
soon after his upasampada, dwelt in the Sitavana grove. 


After his ordination Sona went about unshod with 
the result that he received blisters on the sole of his 
feet. Thereupon the Lord Buddha said to him : 


-- “-You; Sona, have been delicately nurtured. . Jgenicin upon . 
you, Sona, the use of shoes with one lining.” 


—_—— 








- (1) 9 L.B.R. 220, 
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Sona replied : 


“T have gone out from the world, Lord, into the houseless 
state, abandoning eighty cart-loads of gold, and a retinue of seven 
elephants. It will be said against me for this matter: * Sona 
Kolivisa went out from the world into the houseless state, 
-abandoning eighty cart-loads of gold, and a retinue of seven 
elephants ; but the very same man now accustoms himself to the 
use of shoes with a lining to them.’ If the Blessed One will 
enjoin their-use upon the Order of Bhikkhus I will also use them. 
If the Blessed One will not enjoin their use upon the Order of 
Bhikkhus, neither will I use them.” 

Then the Blessed One, on that occasion, having delivered 
a PRnIAGE discourse, thus addressed the Bhikkhus : 

‘I enjoin upon you, O Bhikkhus, the use of shoes with one 
‘lining to-them. Doubly lined shoes, Bhikkhus, are not to be worn, 
nor trebly lined cnes, nor shoes with many linings. Whosoever 
-shall wear such, is guilty of a dukkata offence.” 


Next, the fgllowing discourse was delivered by 
Lord Buddha. on the eve of his death : 


Bogeoiqur$ecBiogegi aoScfaoGueoiayepzet ogs lungs onapz0ngo20y6009 
SacgRooodayajog§oogo1 (01) xqansegoors§eus00§7226005gse5e00208u005- 
* 08005-08600 orgSsugeoor009pscRavSayfaqag§a0gGu a2000 Gbfajn7SecopIs9> 
Baos]on28 lisa 2BoaRavsv0 lg Gg sayojog§onghi (01) ooob§stagSse0y26s1ea0s 
822: {GEeco: keorougeSsorgGsuge009 sarBoosaeycBo0000 laG Sores 
2000001 of§5/302Eco§n 


(See Mula Pannatha Palidaw.) 


The liberal translation of these passages is that 
Bhikkus are to inh@rit nothing but Dhamma (teaching) 
only. Besides. Dhamma they can have robes, food, 
shelter (kyaung) and medicine, but they are not to 
keep store by them. These, of course, refer to the case 
of a man who joins the Order with the intention of 
remaining ¢herein permanently. In the case of those 


who join the Order temporarily with the object of 


gaining merit different considerations will arise. 
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The learned counsel for the appellant, however, 
contends that ifa member of the Sangha is liable under 
the Code of Criminal Procedure to pay a maintenance 
allowance for his child, it will be inconsistent to hold 
that he cannot take his property into the Order on his. 
ordination. Next, he urges that if a rahan can, 
according to the decision given by the Full Bench in 
U Pyinnya and others v. Maung Law and others (1), 
buy and sell property according to the civil-law of the 
land, it will follow that a Burman Buddhist does not 
divest himself of his property on his ordination unless: 
he divests himself of it in the manner laid down by the 
civil law of the land ; in other words, what the learned. 
counsel coritends is ‘that a man, once an owner, . will 
always remain an owner of his property unless in the 
case of moveable property he parts with possession 
thereof and in the case of immovgble ie eck he 
transfers it by means of a registered deed. 

Dealing with the first contention, the decision of 
this Court in Maung. Tin v. Ma Hmin (2) and that of 
the Additional Judicial Gommissioner, Upper Burma, 
in U- Thiri v. Ma Pwa Yi (3) are not only correct 
according to the civil law of the land but also perfectly 
consistent with the Vinaya. No man can be ordained. 
as a rahan, as pointed out by Page C.J. in the first 
case, when a maintenance order remains outstanding 


against him. Further, a rahan ceases to be a rahan 


once he has sexual-intercourse. 

_ As régards the second contenti®n I avant ous 
that it-appears to my mind that there is a good deal of 
force in what the learned. counsel for the appellant 
contends. Once itis held that the rules contained im 
the Vinaya have the force of law and that they are 
applicable to the members of the sangha as their 


a (1929) LL.R. 7 Ran. 677." (2) (1933) LR. 11 Ran, 6,” 
2 5 By 1928-22) 4 ULBLR, 138, fre ee 
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personal law, section 23 of the Contract, in iny opinion, 
comes into play at once. 
- Section 23 provides: 


“The consideration’ or ‘object at. an agreement is lawful, 
unless— 

it is forbidden by taw’s or 

is of such a nature that, if permitted, it would defeat the 
- provisions of any law ; or is fraudulent ; or 

involves or implies injury to the person or property of 

another ; or 

the Court regards it as immoral, or opposed to public 

Policy. 


In each of these cases, fhe consideration or object of an. 


agreement is said to be unlawful. Every agreement of which the 
object or consideration i is unlawful is void. . ps 


The qualification of the word “law” in the second’ 


” 


clause by the adj clive. “any” is quite significant in 
view of the fact that the same word in the first clause 


is not qualified. In view of this qualification I am of 


opinion. that the word “law” as used in the first clause 
means juridical law, that is,+the law enacted by. any 


competent legislature, and the word “ law” as used in 


the second clause’ means personal or customary law. I 
am fortified in this view by what the learned authors of 
the Contract and Specific Relief Acts by Pollock and 
‘Mulla say in their book, Sixth Edition, pages 149, 
154 and 155, 


The texts quoted by Mya Bu J. in U Pyinnya and 
others v. Maung Lis and others (1), show clearly that 


a rahan is forbidden by his personal law, that is, the. 


Pinas to engage in trade. Therefore to permit a 
rahan to buy and sell property means, in my opinion, 
enabling him to defeat his own personal law, and that 


is oi sen to section 23 of the Contract Act. This 


‘4Ukti9a9 LLR.7 Ran. 5 60. 
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much is agmitted by Carr J. himself for ae leaned: 
Judge says : 


“Tf the rule of Vinaya under discussion is law I think it would 
have to be held that a monk is disqualified from contracting, but, 
if it is not law there is no such disqualification.” 


If the decision of Rutledge C.J. and Maung Ba J. in 
U Pyinnya and others v. Maung Law and-another (1), 
had been allowed to prevail, it would, with due respect 
to the other Judges sitting on that Full Bench, have, in 
my opinion, the effect of consistency and of keeping the 
members of the Sangha to their proper mode of life. 


‘On a suitable occasion I hope that decision will be 


re-considered. For the purpose of this case it cannot. . 
be taken as a guide as the question for decision in this 
case is entirely different from the question for decision 
in that case. 

For all these reasons I would dismiss the appeal 


_. with‘ costs. 





(1) (1929) LLL.R. 7 Rani, 677. 
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FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Mya Bu, 
' and:Mr, Justice Mosely. 


MAUNG THEIN ». U THA BYAW* _ 1939 


; , Feb. 2, 
Burmese customary law—Keittima adoption—Adoption creates relationship of 


parent and child—Right of inheritance from adoptive parents and their 
collaterals and ascenilants—Death of adoptive father before his parent— 
Keittima child’s share in grandparent’s estate—Adoplive father an orasa—~ 
Keittima child not an orasa—Nature of keittima child’s claim—Share with 
brothers and sisters of adoptive father—Preferential share of orasa— 
Keittima child the sole heir of his father. 


Keittima adoption creates not only heirship of the adoptee to the adoptor 
but also the relationship of a parent and child and by virtue of such relation- 
ship the adoptee acquires the rights of an ordinary natural child of the adoptor 
in the estates of the adoptor’s collaterals or ascendants. 


Ma Thaw . ve Ma Sein, 5 L.B.R. 89; Po Hman v. Maung Tin, 8 L.B.R. mice 
affirmed, 


A keittima child can claim a share of the estate of the father of his 
adoptive father where the latter has died before the death of the former ; but 
the keittima child cannot become auratha of his adoptive parent, His share 
is claimed by virtue not of personal representation of his.adoptive father but of 
‘an independent right of inheritance given by Burmese customary law. Asan 
out ‘of time grandchild he shares equally with the younger brothers (and 
sisters) of his adoptive father, the {latter being auratha, but he has no claim, 
by virtue of his adoptive father having been an auratha child, to be considered 

- an auratha child himself. 


Ma Gyan v. Maung Kywin, (1892-96) U.B.R. 176 ; Maung Po An v. Ma Dwe, 
LL.R. 4 Ran. 184; Maung Sein Shwe v. Maung Sein Gyi, 1.L.R, 13 Ran. 69 
(P.C.), referred to. 


Per MOSELY, J.—Thexhildren of the ovasa son get their ewfereaiiel share as 
the children of the eldest son. Where an orasa dies during the life-time of his 
parent, leaving a keit tima child as weil as natural-born children, on the death of 
the parent the keittima child is entitled to an equal share with the natural-born 
children in the preferential sbare of the children of the orasa son and if, as in 
the present case, he is the sole child he can obtain the whole of that 
preferential share. . 


MaSuv. Ma Tin, 6L.B.R, 77 ; Maung Po Anv, Ma Dwe, LL.R. 4 Ran. 
184 ; Maung Thein Maung v. Ma Kywe, LL.R. 13 Ran. 412; Po Thu Dawv. 
Po Than, LL R. 1 Ran,.316;Po Zan v. Maung Nya, 7 LBR. 27; U Sein. 
Ma Bok, L.L.R. 11 Ran. 158, referred to, 





. *’Civil Reference ‘No, 4 of 1938 arising out of Civil First Appeal No. 23 of 
1938 of this Court from the. judgment. of the Assistant District Court o ' 
Tharrawaddy i in Civ, Reg. No; 16, of 1937, 
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Civil First Appeal No. 23 of 1938 came. on for 
hearing before Mya Bu and Mackney JJ. The question 
of Burmese Customary law that arose before their 


‘Lordships was of such importance that their Lordships 


thought it fit to refer the question for the Gectsoi of a 
Full Bench in the following terms : 


Miceuwe, she plaintiff-appellant, Maung Thein, is a 
keittima son of U Mu, the orasa child of U Tha Aung and 
Daw Dun Byu, who pre-deceased them., The defendants- 
respondent are the children of U ‘Tha Aung and. Daw Dun Byn. 


“Maung Thein has brought a suit for administration ofthe estate 
of Daw Dun Byu who died in 1935-36. U Tha Aung: died some 
seven years previously. 


The defendants pleaded that in 1929 by a registered deed 
Maung Thein took his share in the estate of U Tha Aung from 
Daw Dun Byu andagreed to make no further claim. “Ihey further 
alleged that as a keiittma son of U Mu he had no right of . 
inheritance in the estate of U Mu’s parents. — 

As regards the deed in question, the Assistant ‘District Court 


‘held that in 1929, after the death of U Tha Aung, Maung Thein 
..was,. entitled, under certain Dhammathats quoted in sectioti 256 
“of the Kinwun Mingyi’s Digest, to get one-fourth of what. his 
adoptive father, U Mu, might have obtained. The Court held 


that the property which was transferred to him in 1929 was 
transferred to him in settlement of this claim. For this reason 
and further, because, having taken the benefits of the deed: of 
the 6th April 1929 he would be estopped from making any further 
claim, the Assistant District Court dismissed the plaintiff's’ suit. 
Against this decision Maung Thein now appeals. 

It is urged that in 1929 Maung Thein had no claim to partition 
of thé estate of U Tha Aung and that, as a “ grandchild ” by an 


E orasa ‘child, he was entitled to share equally: with his “ uncles and 


aunts.” On behalf of the respondents it is contended that, if 
Maung Thein be not debarred from making any further claim by 
wirtue of the deed of 1929, he has, in fact, no right of inheritance 
in the estate of ltis adoptive father’ s parents. 

The deed itself is worded in such a. manner as to suggest 
that the participants therein were under the impression that 
Maung Thein was. at that time entitled to take his adoptive “father 
U Mu’s share in U Tha Aung’s estate: Had U Mu. been alive at 
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the time of U Tha Aung’s death doubtless, as orasa son, he would 
have been entitled to claim one-quarter share of the estate. The 
participants in the deed appear to have thought that, in spite of 
the fact that U Mu had died before U Tha Aung, yet on the death 
of U Tha Aung U Mu’s share became payable to his adoptive son. 
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‘The deed very clearly states that Maung Thein is claiming on Macxney, J. 


‘behalf of his father who was orasa child. The claim is made in 
respect of his father’s share : it is made in final settlement of his 
father’s claim. Of course, such an idea was entirely erroneous. 
‘The only claim that Maung Thein could have was a claim as a 
“grandchild ", he could not claim his father’s share to which his 
father, as he predeceased U Tha Aung, never became entitled. 

It is true that in section 256 of the Kinwun Mingyi’s Digest 
certain Dhammathats are quoted which would seem to show that 
con the: death of one grandparent tke children, or it may be the 
eldest child, of the deceased orasa son may claim a share. The 
_ point was referred to but not decided in Tun Myaing v. Ba Tun 

(1). - However that may be, it is clear that what Maung Thein 
renounced in the deed was not his own rights to the estate of 
U Tha Aung and Daw Dun Byu when she should die, but his 
father’$ rights. That being so, I am unable to see how the 
existence of this deed could in any way bar his present claim. 

The case for the aprellant has been argued on two grounds, 
First, it is contended that, as keittima child of U Mu, he is to be 
treated in all respects as a natural child of U Mu and, therefore, 
as'a natural grandchild of U Tha Aung and Daw Dun Byu. 
Secondly, it is contended that, in any case, he represents his 
father, U Mu,:and as the grandchildren share in their grand- 
parents’ estate by representation of thei own parents he is clearly 
entitied to a share. 

As regards the first contention, the position of the keittima 
child was discussed by a Full Bench of this Court in Maung Po 
Arn v. Ma Dwe (2). The learned Judges observed : 

“We are satisfie | that according to the Dhammathats the 
position of the keiltima child in respect of inheritance 
. was, inferior to that of own children, but in view of 
. the judicial decisions which for many years -have 
recognized the right of the keillima child to- share 
equally with the own children we are of opinion that 

that right should not now be questioned. ke 





(1) 2 L.BLR, 292. . « (2) (1926) I.L.R.4 Ran. 184, 
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They decided, hewever, that a ‘keittima adopted son was not 
entitled to claim from an adoptive mother on the death of the 
adoptive father the auratha son’s quarter share of the estate of the 
adoptive parents, the ground being that the special rights of an 
auratha could accrue only to the natural child. It would appear, 
therefore, that the proposition that keittima children are to be 
regarded as having practically the position of natural children is. 
stated too broadly. The case of Maung Po Anv. Ma Dwe (1) 
does not go further than to lay down that, as regards the natural. 


_ children of their adoptive parents, they are on the same footing, 


but even so they cannot claim the ‘Special rights of an auratha 
child. 

Nor do the Dhammathats uraeet that a ketitima child has 
apy rights of inheritance in the estates of any persons belonging 
to the family to which his adoptive parents belong cther than the: 
estates of his adoptive parents. As the keitiima child is now 
regarded as practically in the position ofa natural child with 
reference to his adoptive parents and their natural children, it 
may well be that a keiitima child could succeed to the estate of - 
his adoptive brother or sister ; ‘but it may well appear that it. 
would be going too far to contend that the analogy could be 


- further stretched and that such a person could even inherit the F 
estate of his adoptive father’s or adoptive mother’s relatives. 


lt appears to me that if indee1 the keittima child had any such | 
right of inheritance we should not have failed to find some 
reference in the Dhammathats thereto. The Dhammathats deal 
in the greatest detail with all sorts of rules for partition among 
various sets of heirs and in particular they deal with the rights of 
partition between the keittima child and the natural children, or’ 
the keittima child andthe relatives of his adoptive parents in 
regard to the estate of the adoptive parents. It is surely of some 
significance that they make no reference whatsoever to the case _ 
where a keittima, child could claim in the estate of any of the: 
relatives of his adoptive parents.: 

Against this argument it is urged that the Dininiathor deal 
with conditions and ideas which have become obsolete, that the: 
modern rule is that: no difference should be made between the 
keittima child and the natural children. As I have sought to show 
above, ‘this proposition is an extension of the original proposition 
in regard to the kezitima child; to me it seems doubtful if it be a. 





(1) (1926) LL,R. 4 Ran 184... 
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warrantable extension,’ The law now allows a man .to adopt a 
child and it has conceded to that child practically the same rights 
in its ‘adoptive father’s estate as a natural child would have ; but 
from this fact does it logically follow that upon adoption he steps 
into the position of a natural child in respect to the relatives of 
his adoptive parents? The relationship between a grandchild 
and grandparents or between a nephew and an uncle and an aunt 
is a blood relationship, and there is no legal means of creating 
that relationship artificially in the samé'way as the relationship of 
father and child can be created artificially by the device of keittima 
adoption. It seems to me difficult to hold that all these other 
natural relationships are automatically created as soon asa person 
chooses to adopt a keititima child. Possibly if each of the 
relatives of the adoptive parents expressly declared their intention 
of regarding the adopted ¢hild as their own niece or nephew or 
grandchild as the case might be, he would assume the rights of 
such : but -I know of no such instance where this has been done. 

In Ma Gun v. Ma Gun-(1) it was observed that the publicly 
adopted child stands in the same position as the real child ; but 
this had reference to his claims to share in the -estate of his 
adoptive gather with the second wife. 

In Mi San Hla Me v. Kya Tun and two others (oy the adoptive 
mother was allowed to succeed to the estate of the adopted son to 


the exclusion of his adoptive brothers and sisters... This decision, 


however, would be no authority for holding that ‘the adopted son 


. could inherit from ner nene his own immediate adoptive 


family. 

These two cases’were referred to in Ma T, haw v. Ma Sein (3). 
This was:a case where one Ma Sein laid claim to the estate of one 
Ma Thein Yin deceased, by whose mother, Ma Nyo Nyo, 
Ma Sein had been adopted, having on a former cccasion been 
adopted by Ma Dun the sister of Ma Nyo Nyo. The second 
adoption took place on the death of Ma Dun. The appeal was 
from a judgment on the Original Side. In the course of that 
judgment it was observed : 

“Tt is admitted that if either adoption gives: Ma Sein the 

i same right of inheritance from Ma Thein Yin as a 
natural child of either Ma Dun or Ma Nyo Nyo would 
have had, she would be entitle to obtain letters of 
administration.” 


(1) SJ. 33. ae " (2) PJ. 116, 
(3) 5 L.B.R. .89. 
25 
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In consequence of. this admission neitlier in the judgment’ on 
the Original Side nor in the appellate judgment was any distinc- . 


‘tion -made between the possible claim of Ma Sein as an adortive 


sister of Ma Thein Yin and her claim as the adopted child of 
Ma Thein Yin’s aunt. But this is a most important distinction. 
I do not doubt that as the adoptive sister of Ma Thein Yin she ~ 
would have had the same claim as would a natural sister: It is 
quite a different matter to. suggest that as the adopted child of 
Ma Thein Yin’s aunt she’ Would have had a claim. The distinction 
between. the two claims cannot be slurred over in this manner. 
The arguments adopted might well be applicable to Ma Sein’s 


‘claim as an adoptive sister, but it is, in my opinion, with great — 


respect, not established that they apply so successfully to her’ 
claim as the adopted child of Ma Thein Yin’s aunt. In the iudg- 
ment. on the Original Side it is observed : 

“An adopted child loses all rights of. inheritence in .its 
natural family, and it seems inequitable that it should 
obtain in’ return only a limited right of inheritance i in 
the family into which it is adopted. ao 


“Here: there is gn assumption that when a child is adopted: asa 


keittima child it loses all claims to inherit from its natural grand- 
parents, aunts or uncles, etc. So far as I know there is: no 
authority whatsoever for this contention. 
The two cases from Selected Judgments and Printed. ae 
ments to which I have referred are cited in support of the 
contention that the adopted child holds the same position as the - 
natural-born child. I have endeavoured to show that they do not 


justify such a broad statement of the proposition. 


On appeal the judgment was upheld mainly on the ground that 
it appearéd more reasonable and equitable to hold that adopted 
children enjoyed the rights of natural children except where those 
rights were expressly restricted or taken away; but it. must be 
confessed that the arguments employed do not appear to justify 
sucha conclusion. It would surely be more reasonable to hold that 
where such a special and artificial relationship is created as that 
which is created by keitiima adoption such adopted children 
would enjoy’only such rights as are expressly declared to be 
theirs. 

We are not here dealing with any religious ideas. In some 
countries the adoption of a child takes on some mystical religious 
purpose and it. may be that, in virtue of this religious mystery, ~ 
some “change is imagined to occur on performance of the 
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ceremony, by which the adopted child does in very fict receive 
the blood of his adoptive parents and consequently assumes all 
the, relationships which the natural child would have ; but there 
is no such mystery to adoption in Burma. 

It is interesting to note that the late May Oung J. in his 
Selection of Leading Cases on Buddhist Law, at page 156 quotes 


Ma Thaw v. Ma Sein (1) in connection with the proposition that © 


the keillima son succeeds to property left by the parents’ relatives 
but he makes no comment. ee 

In Ma Gyan and Maung Ya Baw v. Maung Kywin and Ma Gyi 
(2), although it is said that the keitlima adorted child generally 
fills the same position as the natural-born child, the observation 
has reference entirely to the question which was before the 
learned Judge, viz., the share of the adopted child in her adoptive 
father’s estate. 

In Po Hman v. Maung Tin (3) the adopted son of one 
Ma Shwe Ein, ‘who “predeceased her parents, was awarded, on 
partition, a share with Ma Shwe Ein’s sister in the estate of 
Ma Shwe Ein’s parents, the share being one-eighth, that is to say, 
one-fourth of the one-half that his mother would have had. The 
learned Judges merely decided the point as to whether the son of 
an elder sister who had predeceased her parents could claim a 
preferential. share on the ground of his mother being auraiha. 
The question as to whether he was really entitled to any 
' share at all in the estate of his adoptive mother’s parents was not 


raised, and it seems to have been tacitly assumed that he could © 


. inherit. 
‘None of the cases which have been referred to are, in. my 
opinion, satisfactory authority for holding that it is an established 
maxim. of Burmese Buddhist law that the eitlima child can 
‘ inherit in the estate of his adoptive parents’ parents. 

' The second contention is that as Maung Thein represents his 
father, U Mu, and as grandchildren share in their grandparents’ 
estate by representation of their parents, he is cléarly entitled to 
ashare. It is true there are cases in which reference is made to 

‘the representation or partial representation of parents by - grand- 
children, but it appears to me that the correct view is authori- 
tatively laid down in the Full Bench decision of this Court’ in 
Maung Po Thu Daw v. Maung Po Than (4), It is there pointed out 
ars ee ese Ae Cae ee Se ee eae 

(1) 5 L.B.R. 89. _() 8 L.B.R, 113. 
(2) (1892-96) 2 U.B.R. 176. (4) (1923) 1 Ran. 316, 333. 
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by the late May Guna. that grandchildren’ are spoken of asi 
distinct class of heirs. He observed : 

‘““The balance of probability seems, however, to be in favour 
“of the former view ”’, (i.e, if the text-writers had con- 
templated a division fer stirpes they would have declared 
so in clear terms) “since the Burmese system -of 
inheritance is based largely on the personal relations. - 
‘shown to have subsisted between the deceased and the 
heirs. This fact may be gathered from the rules (now 
obsolete, under which natural-born children living apart. 
from the parents were penalized and from the some- 
what extraordinary provision whereby a total stranger: 
may, incertain circumstances, inherit a deceased 
person’s property by reason of services rendered. 
Where, therefore, several individuals stand in the same: 
degree of relationship towards the fropositus and, 
presumably, their personal connection with the latter 
was the same, theredoes not seem to be any frima facie 
‘reason why an only child should be favoured over and. 
‘above another who- is ‘exactly in the same. position. 
except that hei is one Of several born of the same parents. 
Both of them ‘reached the inheritance ’-in exactly the 
~ same way. Hence, in-the absence of any clear rule to. 
the contrary, I would hold that grandchildren sticceed. 

- to their grandparents’ state in their own right.” - 


Robinson C.J. observed: 


‘Where the contest is between grandchildren whose parents. 
predeceased the grandparents, there is no clear and 

explicit rule laid down and it appears to me to be just 

and logical to apply in their case the same rule that 

would have been arplied in the case of their parentk.. 

They do not reach the inheritance by virtue of being: 

the children of their parents, for the parents had not 

'. xeached the inheritance. They occupy the same 

position as their parents in respect of the inheritance.” 

The learned Chief Justice was, of course, speaking of natural grand- 
children and the Jast sentence quoted would not necessarily apply 


‘tothe adopted child: that is the question which is now before us 


for consideration. The decision, however, does make it clear that 


‘itis not by virtue of any principle of representation that grand- . 


children succeed to the estate of their grandparents but by reason. 
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of the nearness of the personal relationship between them and their 
grandparents. I incline, however, to the view that there can be 
no relationship between the adopted child and his adoptive father's 
‘parents. 

In Maung Shwe Ye v. Maung Po Mya and others (1) Carr J. 
while holding that representation was tnot a principle of Buddhist 
law observed that “ the partial representation allowed to grand- 
children in competition with children is merely an exception to 
that general rule, and is the only exception to it.” With great 
respect, it seems to me that this phraseo!ogy is unfortunate. If 
representation is not a principle of Buddhist law then there can- 
not be even partial representation. Further itis very difficult to 
interpret the meaning of this expression ‘ partial representation.” 

- One man may “ partially represent” anothe: if that other has several 
characters in one only of which he is represented. The ghost of 


a person may be said “ partially’ to represent that person; but I’ 


cannot think of any way in which .a. grandchild can “ partially 


represent” his fither in the mitte: of inheritance; he must either 


represent him wholly or not atall.. Itappears tome that the 


expression must mean merely that the grandchild is eatitled to a. 
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share which is calculated to be equal to a pa-t of the share which ~~ 


his parent would have received. 
Again in U Sein v. Ma Bok and others (2)—a ceczision to which 


I was a party—it was pointed out by Page C.J. that: “Where an — 


orasa dies during the lifetime of the pazeat the child of the orasa 
does not acquire the interest of an orasa, but acquires an indepen- 


dent right to a share in the esta'‘e of the grandparent which is equal - 


to that of the parent’s brothers and sisters ” 

Possibly it would be correct to say thatin certain cases of 
inheritance according to Burmese Buddhist law the nearer does 
not exclude the more remote, and that the case of the grandchild 
is one of those cases. It is becduse of the specially direct and 
natiral relationship of the grandchild with the grandparents that 
this exception to the general rule is allowed. It appears to me 
that as there is no such “specially direct and natural relationship” 
—and indeed no relationship of any kind but at most a sentimental 
bond—between an adopted child and the parents of his adoptive 
pare..ts the excertion cannot be upheld in his case. However, in 
view of the importance of the point as affecting Burmese family 
life and of the existence of the Cecisions of the Chief Court of 





(3) (1925) LL.R, 3 Ran. 464. (2) (1933) LL.R. 11 Ran, 158. 


350 


1939 
MAUNG 
THEIN 

Uv 
U THA 
' Byaw. 


— 


. Macgkney, J. 


RANGOON LAW REPORTS. | [1939 


Lower Burma [Ma Thaw v. Ma Sein (1) and Po Ainan v. Maung Tin 
(2)] where a contrary view is imrlied as to tke position of the. 
keittima child in regard to the parents of his. adoptive father— 
decisions which although in my ‘opinion, with respect, of uncertain 
validity, have remaired unquestioned for so long-—I feel that it is 
desirable that this Court should give a pesmi thereon 
which will be authoritative. 

I therefore would refer the following question for the decision 
of a Full Bench of the Court : 

'  Whatright of inkeritance has the child adopted in the deitlima 
form according tc Burmese Buddhist law in the estate 
of the father of his acoptive father, wi ‘here the latter, 

» having acquired the status of auratha B0n, F has died 
before the ceath of the former ? 


“Mya Bu, J oes am in entire agr semen with my oa bed brother 
in his conclus:ons‘uron the question as to tke effect of the ceed 


_-which Maung Tkein executed on the éth April 1929, and-I 


acknowledge my incebtedness to my learned br otter for the lucid 
survey of the texts and the authorities relevant to the question of a 
keittima child’s right of inheritance in the estate of the parents of his. 


_ adoptive parents as an out of time grandchild. I think, however, 


that consicering the modern notions as to tke general incidents of 
keittiina adoption it is still oren to Coubt that the decisions in the 
cases of Ma Thaw v. Ma Sein (1) and Po Hmanv. Maung Tin (2) are 
inconsistent with the prevailing customs of Burman Buddhists. I 
agree that the question propounced by my learned brother be 
referred for the Cecision of a Full Bench. 


_. Ba Han for the appellant. A keitlima adopted child 
is put on the same level as a natural born child, except 


-in so far as the tights of an orasa child are concerned. 
The keittima child shares equally with the natural born 


‘children in the deceased’ parent’s estate. Maung Po 
An v. Ma Dwe (3), approved of by the Judicial Com- 
mittee in Maung Sein Shwe v. Maung Sein Gyi (4). 
When a child is adopted he or she is not addressed as 
an adopted child but is treated in all respects as a child 





(1). 5 L.B.R. 89. a (3) LL.R. 4 Ran. 184, 197. 
(2) 8 L.B.R. 113. (4) LL.R. 13 Ran. 69, 80. 


1939] RANGOON LAW REPORTS. 


of the family. On being adopted the adopted child 
acquires new relationships and loses all connection with 
his or her natural family. The adopted child succeeds 
not only to the estate of the adoptive parents but also to 
property left behind by collaterals in the adoptive family. 
There is no hardship to the relatives since they are in 
no respect worse off than if a natural born child had 
been born. See May Oung’s Buddhist Law, pp. 156, 
157; Ma Thaw v. Ma Thein (1); Po Hman v. Maung 
Tin (2). The child comes into the new family with 
the just and reasonable expectation of being placed on 
the same footing as a natural child. MaGyanv. Maung 
Kywin (3). - 


The keittima grand-child in this case comes inasthe | 


representative of the deceased father who died after 
acquiring the status of an orasa son, and is entitled to 
inherit from the grandfather. S. 313 of Vol. 1 of 
Kinwun Mingyi’s Digest shows that the rights of grand- 
children to inherit from their grandfather's estate 


_ depend to some extent on the conduct of the parents. It 
therefore stands to reason that the appellant should be _ 
placed in the position which his father would have 


occupied ; he would share the property equally with 
his uncles and aunts as the representative of his father. 
See Maung Shwe Yi v. Maung Po Mya (4); and 
Ma Saw Ngwe v. Ma Thein Yin (5) as regards the rule of 
partial representation by the grandchild of the deceased 
father in the grandfather’s estate. 


E Maung for the respondents. There is no direct 
authority for the proposition that the adopted child loses 


all rights of inheritance in his natural grandparent’s 


estate. 


(1) 5 L.B.R. 89, (3) (1892-96) 2 U.B.R. 176, 183." . 
(2) 3 L.BLR. 113. (4) LL.R. 3 Ran. 464, 468. 
{5) 1 L.B.R. 198, 292. : 
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(RogErrs, C.J. The adopted child breaks. off all 
ties with the natural family and therefore loses all rights 
in the family. ] 


In Kinwun Mingyi’ s Digest even a geandehiid does 
not necessarily receive as much as his“uncle or aunt, 
See Vol. 1, ss. 94, 162, 163, 194. The share given toan 
orasa is a privileged one. The child is adopted into the 
adoptive father’s family and not into the grandfather’s, 
and he cannot have any share in the estate of his 
adoptive parent’s father. 


Roserts, C.J.—The question referred to this Full 
Bench is as follows : 


“What right of inheritance has the child sapien the _ 
keittima form according to Burmese Buddhist Law in the’ estate 
of the father of his adoptive father, where the latter having 
acquired the status of auratha son has died before'the ¢ death 


of the former ?”’ 


In Ma Thaw v. Res Thein’ (4) it was held i a, 


~ Bench of the Chief Court of Lower Burma. that-under: - 


Burmese Buddhist Law a keittima adopted child ° 
possessed rights of inheritance not only from his 
adoptive parents but from collaterals in the adoptive - 
family, and the principle of this decision was followed 


in Po Hman v. Maung Tin (2). In. that case the 


respondent was the adopted son of Ma Shwe Ein who 
was the orasa daughter of U Thet and Ma. Bwin. 
She was however displaced as an orasa child when her 


younger brother Po Hman the appellant reached a 


competent. age, and since there cannot be an orasa 
daughter as well as an orasa son in the same parctly, 
the Hespondent could only claim the share of an “out 
of time” grandchild. 

If seems to have been established by these two 
decisions that a keittima adopted child succeeds not 


(1) 5 L.B.R. 89. (2) 8 L.BR. 113. 
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only to the estate of his adoptive parents but also to 
property left by the parents’ relatives—[See also May 
Oung’s Buddhist Law, Part II (Second edition) at 
page 156.] In an Upper Burma case—Ma Gyan v. 
Maung Kywin (1)—it was stated that it had been the 
practice both there and in Lower Burma to treat the 
keittima adopted child generally as filling the same 
position as the natural child, and that equitable 
principles seemed to be in favour of that view. 
Although the rights of a keittima adopted child were at 
first held to be of an inferior nature, for many years 
judicial decisions have recognized the right of the 


keittima child to share equally with the natural born 


children. [See Maung Po An v. Ma Dwe (2) where a 
Full Bench declared that the special right of the 
auralga was an exception to this general rule of equal 
partition amongst children and that it should not be 
extended to give to a keittima child the rights of an 
auratha child.] This is now settled law and was 


_ Tecognized as such by their Lordships of the Privy. 


~ Council in Maung Sein Shwe v. Maung Sein Gyi (3). 
Sir Lancelot Sanderson there said : 


_ “Tt must new be taken that apart from the question relating 
to any rights of an eldest child, the keitlima adopted sons are 
entitled to share equally with the natural sons of the adopter.” 


It is important to observe that the rights of an 
eldest child are expressly excepted from this recog- 
nition of keittima adopted children. The “ auratha”’ 
or “ orasa’”’ child literally means “ child of the body ” 
and is used in Burmese Buddhist Law as meaning also 
““ eldest born child.” = 

I see no ground for the extension of the. eentrast 
between keittima and natural born children and am of 





(1) (1892-96) 2 U.B R. 176. (2) (1926) LL.R. 4 Ran. 184, 200. 
(3) (1934) LL.R. 13 Ran. 69, 81. 
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1939 opinion that the decision in Ma Thaw v. Ma 
Maune should .be followed and affirmed. The. 
’. referred to in Maung Sein Shwe v. Maung S 
By applies only to the auratha child in cont 
Ror, ‘Reittima child. It is the only instance of any 
cj. in the Burmese Buddhist Law of inherita: 
discriminates against the position of a keith 
An adoptive child is for all purposes in the fe 
natural born child except that the special r. 
- auratha. child do rot and cannot apperta 
‘because those rights arise not only from rm 
’ but from the special claims of the natural b 
child within the family of the parents by wh 
been begotten and conceived, | 
Accordingly I would answer the questio 
by: saying that a child. adopted i in the keit 
according to Burmese Buddhist Law can cla 
of the estate of the father of his adoptive  fatl 
the latter has died before the death of the fo: 
' the keittima adopted. child cannot become « 
his adoptive parent. His share is claimed 
not of personal representation of his adopt 
but of an independent right of inheritanc 
Burmese Buddhist Customary Law. As an 
grandchgld he shares equally with the young 
- of his adoptive father the latter being auratha 
-to the rules laid down in the Laws of Menc 
page 277; but he has no claim, by virt 
adoptive father having been an auratha ch 
considered as an auratha child himself. 





Mya Bu, J.—I concur in the judgment of 
the Chief Justice. The true notion is, in m 
that keiltima adoption creates, not only heirs! 
adoptee to the adoptor but also the relatio 





(1) SLBR.89. (2), (1925) LL.R, 13 Ran. 69, 81 
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parent and child and by virtue of such relationship the 
adoptee acquires the rights of an ordinary natural child 
‘of the adoptor in the estates of the adoptor’s collaterals 
or ascendants, This notion justifies the decisions in 
Ma Thaw v. Ma Sein (1) and Po Hman v. Maung Tin 
(2), and the fact that the special right of the orasa child 
to claim a quarter share from the surviving parent on 
the death of the parent of the same sex as the child is 
not extended to a keitfima child does not seem to me 
to support the contention that the right of inheritance 
enjoyed by a keittima child is restricted to the estate 
of his adopter or adoptors only. 
MOSELY, J.—I agree with my Lord the Chief Justice. 
It is settled law that a keittima adopted child can 
inherit.not only front his parents but from collaterals 
in the Hoptive family. 
- As regards the question which exercised the 


learned Judge who made this reference whether,the 
keittima adopted son of the orasa son inherits. by | 
representation of his father or directly from his grand- 


parents I do not think that this is of importance or 
affects the share which he will receive. 

In the present case the keiftima adopted son was 
the only child of the orasa son. In Ma Saw Ngwe v. 
Ma Thein Yin (3) it was said that the only child who 
ranked with the surviving uncles and aunts was the 
eldest representative of the eldest child. In that case 
there is a mis-translation of page 200 of section 12 of 
the Attathunkhepa where “eldest born child” is a 
mistake for ‘“ eldest child” (Thagyi, Thamigyi). This 
ruling was, however, dissented from in Ma Su v. 
Ma Tin (4) and Po Zan v. Maung Nyc (5), where jt was 
pointed out that the majority of the Dhammathals ‘lay 


) 1 L.BR 198. : {3) 7 L.B.R. 27, 30, 
4) 6 L.B.R. 77, 84. (4) (1926) 1.L.R. 4 Ran. 184, 199. 
{5)- (1934) I.L.R. 13 Ran. 412, 445. 
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down that it is the children of the eldest son who get 
preferential treatment and get the share of the father 
and not a quarter of it. Most of the Dhammathats 
quoted at section 162 of the Kinwun Mingyi’s Digest 
say that it is the eldest son of the eldest son or the 
children of the eldest'son (not the children of the 
orasa) who are so preferred. For the distinction 
between orasa and eldest son see Maung Po An v. 
Ma Dwe (1), and also the judgment of Baguley J. 
in Maung Thein Maung v. Ma Kywe (2). 

Of course the child or eldest son of the orasa could 
not represent his father in the sense that he could take 
upon him his duties or his privileges other than those 
relating to his quarter share, but much less could the 
younger children of the orasa or €ldest son do “$0, ' and 


in this’ .connection by representation, is, I conceive, ao 


merely meant taking the place of the father and 


thegefore his share. This is what was. said in Po Thu.:..- 
Daw v. Po Than (3) by May Oung J. and Robinson ~~ 


C.J. As it was put there grandchildren occupy the 
same position as their parents in respect of the inherit- 
ance. They do not inherit by virtue of nearness of 
kin exactly, nor do they inherit directly from the grand- 


parents, If they inherited directly from the grand- 


parents: they would presumably be in the same position 
and get the same share as the children of the younger 
children. All that can be said is that this share is the 
preferential share of the children of the orasa son 
who has an independent right which has been 
expressly given by Burmese Buddhist Customary law, 
as was said in U Sein v. Ma Bok (4). In that case the 
head-note says : 

si Where an orasa dies during the lifetime of the parent the 


child of the orasa does not acquire the interest of an orasa, but 








(1) (1926) ILL.R. 4 Ran. 184, 199. (31 (1923) LL-R. 1 Ran. 316. 
(2) (1934) LL.R. 13 Ran. 412,445. (4): (1923) LL.R. 11 Ran. 158. 
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acquires an independent right to a share in the estate of the 1939 

grandparent which is equal to that of the parent’s brothers and jaune 

sisters.” THEIN 
v. 

U THA 


It is clear therefore in my opinion that the keittima  Byaw. 
adopted child if he has brothers and sisters can have  yosery, y. 
an equal share with them in the preferential share of 

the children of the orasa son, and if as in the present 

case he.is the sole child he can obtain the whole of 


that preferential share. 
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MAHANTH SINGH ». U BA YI. 


[On Appeal from the High Court at Rangoon.] 


Contract—Guarantee— Suit against principal debtor and guarantor—Suit 
against principal debtor withdrawn—Liability of guarantor—Code of Civil 
Procedure, O, XXII r. 1—Contract Act, ss. 2 (g) and (j) and 134 and 139, 


Where, in a suit against a principal debtor and his surety, the plaintiff 


' withdraws his. suit against the principal deblor under Order XXIII rule 1 of the 


Code of Civil Procedure without obtaining leave to institute a fresh suit in 
respect of the same cause of action against the princi pal debtor, the plaintiff is 
precluded from bringing a fresh suit on the debt against the principal debtor, 
but the-principal debt is not released or discharged. The remedy of the surety 
against the principal debtor is not impaired and-his liability is, therefore, not 
discharged. 

By s. 2 (y) of the Contract Act not every unenforceable contract is declared 
void, but only those unenforceable by law, and those words mean not 
unenforceable by reason of some procedural regulation, but unenforceable 
by the substantive law. A mere failure to sue within the time specified by the 
statute of limitations or an inability to sue by reason of the provisions of one of « 
the Orders under the Civil Procedure Code would not cause a contract to.. 
become void. : 

Ss, 134 and 139 of the Contract Act are merely declaratory, of what thé law 


-of England-was and is. S, 139 only appliés where the eventual remedy of the ~ 


surety against the principal debtor is impaired. Under s. 134 of the Contract ~ 
Act the surety is discharged if, and only if, .a contract has been entered into,by 
which the debtor is released or if there has been any act or omission on the 


~~ part of the creditor the legal consequence of which has been to discharge the 


principal debtor, 
Webb v. Hewitt (1857) 3 K. & J. 438 ;.Commercial Bank of Tasmania v.J ones 
(1893) AC. 313 ; Bateson v. Gosling (1871) L.R. 7 C.P, 9; Oriental Financial 
Corp. v. Overend Guerney (1871) L.R. 7 Ch, 142, 153 ; Carter v. White (1881) 25 
Ch.D. 666 ; Sankana Kalana v. Virupakshapa Ganeshapa (1883) LL.R. 7 Bom. 
146 ; Krishto Kishori Chowdrain v. Radha Romun Munshi (1885) L.L.R. 12 Cal. 
330 ; Subramania Alyar v. Gopala Aiyer (1910) LL.R, 33 Mad. 308; Dal 
Muhammad v. Sain Das, A.I.R. (1927) Lah. 396 ; Murugappa v. Munusami (1920) 
38 M.L.J. 131 ; Nur Din v. Allah Ditta (1932) LL.R. 13 Lah. 817 ; Hajarimal v, 


 Krishnarav (1881) L.L.R. 5 Bom. 647, referred to. 


Ranjit Singh v. Naubat (1902) LL.R, 24 All, 504, aleeerer 
Decree of the High Court reversed. 


Appeal (No. 30 of 1938) from a judgment of the 
High Court in its Appellate Jurisdiction (January 27, 


* Present : LORD RoMER, LORD PORTER and SIR GEORGE RANKIN. 
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-1937) which reversed a decree of the same Court in its 
Original Jurisdiction (April 9, 1936). 

The suit was instituted in the High Court by the 
appellant, Mahanth Singh, against the four trustees of a 
Pagoda and the respondent, U Ba Yi, for moneys due 
for work done in connection with the Pagoda. The 
works were executed under a contract in writing entered 
into between Mahanth Singh and the four trustees. 
The four trustees signed the contract and U Ba Yi 
orally guaranteed the performance of.it by them. 


In the plaint each of the trustees was named as a . 


defendant and after their names were added the words 
“ All the above fourare trustees of the Kyaikasan Pagoda, 
Thingangyun, and are sued in that capacity.” By his 
prayer the plaintiff asked for relief against each of the 
defendants individually. 

After the institution of the suit and before it was 
heard, the four trustees were removed from office and 
eight new trustees were appointed in their place. 


Mahanth Singh then applied for and obtained leave 


to amend his plaint by substituting the eight. new 
‘trustees for the original four trustees. 

At the hearing, before the merits of the case were 
entered upon, the trial Judge suggested that the liability 
of the original trustees was a personal one and that no 
liability attached to the new trustees. 

Mahanth Singh thereupon applied for the replace- 
ment of three of the original trustees (the fourth having 


died). This application was refused and the trial - 


proceeded. 

The trial. Judge (Braund J.) held that, if- a man 
contracted with a trustee, he contracted with him as an 
individual and that the case against the new trustees was 
misconceived as they were not parties to the contract 
and dismissed the suit as against them, but granted a 
-decree against U Ba Yi for the sum claimed less a small 
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amount not covered by his guarantee [ Reported at (1936) 
ILL.R. 14 Ran. 336]. . 
UO Baw appealed and Mahanth Singh filed cross- 
objections. 
The Appellate Bench agreed with the trial Judge in 
dismissing the suit as against the new trustees, but held 


that, in withdrawing the suit against the original trustees, 


Mahanth Singh had discharged the principal debtor 
in such a way as to render the contract unenforceable 


‘and void and that. the liability of the surety was in 
' consequence discharged and dismissed the suit as against 


U Ba Yi also. 


Feb. 3,6. Pritt K.C. and De Silva K.C, for the 
appellant : The plaintiff. did not release the principal 


debtor; if he did, he did it in such a way that he 


reserved his rights against the surety. The application 
to amend the plaint was not an application under 


QO. XXIII r. 1 of the Code of Civil Procedure. There 


is. nothing in that Order which deals with a case such, 
as this: That shows the application to amend and the ~ 
amendment were not made under that Order. The 
plaintiff did not abandon apart of his claim. It is 
difficult to say he withdrew the suit as against the four 
trustee-defendants. He hadjfa claim against the 
irustees of the Pagoda. He was trying to get money 
out of the trust fund. If the trustees had to be changed, 
the names of the defendants had tobe changed. Order 
Vir. 17 might also apply. [Section 12 of the Code was 


- referred to.] So long as there is any life in a contract, 


it does not fall under s. 2 (7) of the Contract Act. The 


contract did not become void by reason of the amend- 
~ ment of the plaint.. It was still enforceable. There is 


nothing in s. 134 of the Contract Act to say you cannot, 


when releasing the principal debtor, preserve your right. 
‘against the surety. 
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Reference was made to ss,.56 and 65 ofthe Contract fc. 
Act and to Murugappa Mudaliar v. Minor Munusami = 
Mudali (1) and Nur Din v. Allah Ditta (2). gone 


If the conclusion is arrived at that what the plaintiff 
did affected an alteration of his rights by procedural law, 
then the question would arise as to whether the 
plaintiff’s error could be cured under s. 151 of the Code : 
Sadashio Rao v. Umaji (3). The case might be remitted 
with a direction that the original trustee defendants 
should be again brought on the record, — 


we 
U Ba YL 


Dunne K.C. and Leach for the respondent: It is 
clear that what was asked for in the suit was a personal 
decree against the trustees. By the amendment of the 
plaint, the new trustees were substituted for the old and 
a decree was asked foragainstthem. The plaintiff seems 
to have been in some confusion as to his rights, but he 
did not ask for a decree against the trust. Under O. II 
r. 2 he was bound to sue for all his remedies in one suit. 
The suit was withdrawn as against the original trusiee 
defendants. O. XXIII provides for withdrawal or 

. abandoument and reservation of rights and is applicable. 
The legal effect of the withdrawal of the suit as against 
the original trustees was to discharge them. In the 
absence of reservation of rights under O. XXIII r. 1 
there is a complete discharge or release of the debtor. 

The rights against the debtor are gone. The debt 
is released. When the debt is released, the surety is 
released. 

O. I r.10 and O. VI r. 17 are not applicable here. 
When there is a special tule dealing with withdrawal 
and abandonment, it ought to be applied. 

It is said that the plaintiff by not proceeding against 
the original trustees was merely forbearing to sue 
and the case was within s. 137 of the Contract Act. 


(1) (1920) 38 M.L.J. 131. (2) (1932) LL.R. 13 Lah. 817. °° 
(3) (1925) Nag. 79. _ 
26. 
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The case here is different. Here, by the withdrawal, the 


centract became unenforceable and void. A contract 
originally good may become void, for example, a 
contract on which the right to sye becomes barred by 
limitation.. Section 2(g)-of the Contract Act covers 
unlawful contracts and contracts originally void, It 
does not deal. with contracts originally good, When 


‘a contract becomes. unenforceable and void, the - 


surety will: be barred from enforcing his’ rights. 
Murugappa Mudaliar v. Minor Munusami Mudali (1) 
was referred to. 

“There can be no question of rights being preserved | 
or reserved.where a suit is withdrawn without leave to 
bring a fresh suit under O. XXIII. Sections 2 (/) and 
6 of the Contract Act were referred to. 


* Pritt KC. replied-: : As regards O. II the suit was — 
for the whole claim.. lt cannot be disputed: that there 
was a claim against the trustees. The plaintiff tried to 


“group them. The real error in the. Court below - 


is that it has mixed up avoidance of an executory 
contract with a supervening bar. Section 2 (/) and (g) 


have no application to contracts in which the cause of 


action has been discharged by agreement or fatistaction 
in some other way. 


The judgment of the jaidiaiat Committee was 
delivered by 


Mar. 3. Lorp PORTER: The facts in this case can 


‘be shortly stated. The plaintiff who is a building 


contractor was employed by the four trustees of a 
pagoda known as the Kyaikasan Pagoda. 

'_ -The terms of the employment are set out in a 
written agreement dated the Ist January, 1933, and - 
‘expressed to be made between the Board of the 


“m (1) (1920) 38 M.LJ. 131. 
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Kyaikasan Pagoda Trustees and the appellant. It is 
signed by the appellant and each of the trustees. 

_ The respondent was trustee of the estate of a lady 
called Daw Dwe who had left’ certain property for 
charitable purposes. He was notaparty to the contract 
but had orally guaranieed its due performance by the 
trustees, and in Burma sucha guarantee is Pinsing 
though it is not in writing. 

The appellant fulfilled his contract and there § was 
due to him a sum of Rs. 26,082-8-6, less, as the learned 
trial Judge found, a sum of Rs. 158, which had not been 
paid. The appellant thereupon instituted the present 
action on the 21st May, 1934, in the High Court in its 
original jutisdiction, claiming the former sum against 
the four trustees and the respondent. 

In the plaint each of the trustees was named as a 
defendant and after their names were added the words 
“ All the above four are trustees of the Kyaikasan 
Pagoda, Thingangyun and are sued in that capacity.” 
By his prayer the plaintiff asked for relief against each 
of the defendants personally and against the respondent 
in particular as the trustee of Daw Dwe’s trust. 

The sum awarded by the learned trial Judge was 
obviously due from the respondent and from the 
trustees personally, but the appellant seems to have 
thought that his remedy was not against the named 
trustees but against any one who might from time to 
time be trustee of the pagoda. 

Shortly after the suit had been begun the ‘four 


trustees were removed from their position as trustees 


of the pagoda, and eight others were appointed 
in their place. The appellant thereupon made an inter- 
locutory application asking originally to add the eight 


new trustees as defendants and ultimately to substitute. 


. the new trustees in place of the old. The application 
was granted on the 20th June, 1935, and thereupon 
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the names: of the four original trustees were _ struck 
out. and those of the new trustees inserted in their 
place. 
When, -however, the case came ‘on for trial aad 
before the hearing on the merits, the learned trial Judge 
suggested that the liability of the original: trustees was 
a personal one and that no liability attached to the new 
trustees. Thereupon the appellant on the 24th March, 
1936, applied to replace the names of three out of the 
four original trustees (the other having died) as defen- 


. dants. To this application the trial Judge refused to 


accede. . He held that he had jurisdiction to grant it 
under Order I, Rule 10, and Order VI, Rule 16 (? Rule 
17) of the Code of Civil Procedure, but he did. not 
think thai: the appellant should be allowed to change 


-his mind again in the course of the proceedings. The 


eight trustee defendants were, he thought, entitled to 


_have their case disposed of, more particularly as in -his 


view the appellant would probab ly be able to.pursue his 
remedies against the original trustees ‘in another suit. 
though to do so might expose him to a liability for some 
extra costs. 

The suit then proceeded to trial, the claim against 


. the: new trustees was dismissed and the respondent 


found liable as guarantor. 

From this decision the respondent appealed to an 
Appellate Bench and in that appeal for the first time put 
forward the contention that the learned Judge erred in 
law in holding him liable. | His liability it was suggested... 
should have been held to be discharged battle act t of 


the present appellant in foregoing his claim against the 


‘Omginas trustees. 

The learned Judges of the Appellate Bench whilst 
rejecting all the other grounds of appeal held that this 
contention was well founded, allowed the appeal and 
condemned the appellant in costs. 
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The question argued before their Lordships was 


whether they were right in so doing. 
The grounds upon which in circumstances material 
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his liabilities are well established and indeed were not 
in issue. A surety is discharged if the creditor, without 
his consent, either releases the principal debtor or enters 
into a binding arrangement with him to give him time. 
In each case the ground of the discharge is that the 
surety’s right to pay the debt at any time and after 
paying it, to sue the principal in the name of the 
creditor is interfered with. 

To hold that in such cases the creditor still retained 
his right against the surety, and that the surety on his 
- part could still- sue the principal debtor, would mean 
that the release or grant of time was of no effect 
inasmuch as the debtor would still be liable at any 
moment to an action at the suit of the surety. . 

Where an absolute release is given there is no room 


for any reservation of remedies against the surety. See 
Webb v. Hewitt {1) and Commercial Bank of Tasmania © 


v. Jones (2). ; 

Where, however, the ‘debt has not been actually 
released the creditor may,reserve his rights by notifying 
the debtor that he does so, and this reservation is 
effective not only where the time of payment is 
postponed but even where the creditor has entered into 
an agreement not to sue the debtor. In neither case is 
there any deception of the debtor since he knows that 
he is still-exposed to a suit at the will of the surety. 


In England the striking out of the names of the four - 


original trustees would not have affected the respon- 
dent's liability. A fresh action could have been 
brought against them at any time. 





- (1) (1857) 3K. & J. 438. : (2) [1893] A.C. 313, 


366 


6, 
i656 
dike 
Snicu 


oe 
U BA Yi. 


RANGOON LAW REPORTS. [1939 


But it is said that the law of Burma differs from the 


* law of England in this respect and reliance is placed. 


upon the terms of Order 23, Rule 1, of the Code of 
Civil Procedure, and upon section 2 (2) -aid (j) and 


~ sections 134 and .139 of the Indian Contract Act. 
Order 23, Rule lis as follows : 


““(1) At any time after the institution of a suit the plaintiff may, 
as against allor any of the defendants, withdraw his suit or 
abandon part of his claim. 

(2) Where the Court is satisfied— 

(a) that a suit must fail by reason of some formal defect ; or 

(6) that there are other sufficient grounds for afleeeiae the 

plaintiff to institute a fresh suit for the subject-matter 

' of a suit or part of a claim, it may, On such ternis as it 
thinks fit, grant the plaintiff petrnission to withdraw 
from such suit or abandon such part of a claim with 
liberty to institute a fresh suit in respect of the subject: 
matter of such suit or such part of a claim. 

(3) Where the plaintiff withdraws from-a suit or. abandons part 
of a claim without the permission referred to in sub-rule (2) he 
shall be liable for such costs as the Court may award and shall 
be precluded from instituting any fresh suit in seat of such 
subject-matter ot stich part 6f the claim,” 


The sections of the Indian Contract Act are as stoner) ‘ 


“2.(g) An agreement not enforceable by law is said to be 
Void. 

2.—(j) A eontract which ceases to be enforceable by law 
becothes void when it ceases to be urfieriforceable. 

134.+-The surety is discharged by any contract between the 
creditor and the principal debtor, by which the principal debtor 
is released, or by any act or omission of the creditor, the legal 
consequence of which is the discharge of the principal debtor. 

4139.—If the creditor does any act which is incongistent with 
the rights of the surety, of omits to do ary act which his duty to 
thé surety requirés him to do, and the eventual remedy of the 
surety himself against the principal debtor is thereby impaired, 
the. surety is discharged.” 


By reason of these provisions the debtor, as the 


‘respondént contended, was absolutely released. The 


1939] RANGOON LAW REPORTS, 


appellant indeed contended that he had not proceeded 


under Order 23, Rule 1, in applying to substitute the | 


* MAnANTH 


new trustees for the old, but that his application was 
made under Order 1, Rule 10 alone. Their Lordships 
cannot accept this view. The last named rule no-doubt 
authorizes the Court to order the name of a party 
improperly joined to be struck out and that the names 
of any person who ought to have been-joined be added. 
But such an order is expressly directed to be made on 
such terms as may appear to the Court to be just. 

_ If no terms are inserted in the order then, in their 
Lordships’ view, the effect of withdrawing the suit 
against some of the defendants is to be ascertained 
from Order 23, Rule 1. That order is not very happily 


-. worded, but its meaning is reasonably clear. Under its 


provisions the Court may give liberty to the applicant 
_ to institute a fresh suit after a withdrawal, but if it does 
not do so, the plaintitf is precluded from instituting a 
fresh suit in respect ‘of the same subject matter. 

The result, however, is not to-release or discharge 


367 


EG, 
1939 


’ SINGH” 
U Ba Y1. 


the debt, but merely to prevent the creditor from suing - 


the principal debtor. 

In England an undertaking by the creditor not to 
sue the principal debtor or a binding agreement to give 
him time does not operate as a discharge of the surety 
‘providing it is a condition of the undertaking or agree- 
ment that the rights of the creditor to sue or receive 
the money from the surety are reserved. See Bateson 
v. Gosling (1) and Oriental Financial Corp. v. Overend 
Guerney (2). 

Similarly, | a failure to sue the. principal debtor until 
recovery is barred by the statutes of limitation does not 
operate as a discharge of the surety in England. See 
Carter v. White (3). 


11) (1871) LR.7-C.P.9 (2) (1871) L.R.7 Ch. 142, 153. 
(3) (1881) 25 Ch.D, 666. 
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- The same view prevails in most of the High Courts 


«in India. See Sankana Kalana v. Virupakshapa 
Ganeshapa (1) ; Krishto Kishori Chowdrain v. Radha 


Romun Munshi (2); ‘Subramania Aiyar vy. Gopala 


_ Aiver.(3) ; and also Dal Muhammad vy. Sain Das (4). 


It is true that the first” two cases were decided in 
reliance upon the provisions of section 137 of the 
Indian Contract Act which enacts that: - 

“Mere forbearance on the part of the creditor to sue: the 


principal debtor or to eyforce any other remedy against him, does 
notin the absence of any cree ‘in the guarantee to. the 


contrary discharge the surety.” 


But the two later cases base their reasoning also on the 
broader ground adopted by English law, and hold 


_ section 137 to be merely declaratory of the law and to 


be enacted only to allay any doubts as to whether the . 
same principles were applicable in India. With these. 
decisions of the other High Courts in India may be’ 
contrasted the case. of. Ranjit Singh v...Naubat .(5) ; 


' which decides that in spite of the provisions of section 


137, the creditor’s right against the. surety is not 
preserved unless he sues the principal debtor within 
the period of limitation. Such a decision is inconsis- 
tent with the views held by the Courts in England and 
the majority of the Courts in India. In this conflict, 
their Lordships prefer the reasoning of the majority. 
In-any case those decisions deal rather with the 


question whether the debt was absolutely released, than 


with the question whether an agreement not ‘to sue or 
to give time with a reservation of right against the 
surety, operated as.a discharge to him. ' 
The present case is in their Lordships’ opinion an. . 
example of the latter type, and they entertain no 
-(1) (1883) LL.R. 7 Bom. 146. (3) (1910) LL.R, 33 Mad. 308. 


(2) (1885) LL.R, 12 Cal. 330. (4) A.I.R. (1927) Lah. 396, 
(5) (1902) L-L:R. 24 All. 504, 
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doubt that the creditor’s rights against the surety were 


preserved. The appellant’s act in continuing to sue 
*  .MAHANTH. 


the surety though he withdrew his action against the 
principal debtors w<s in their view a clear reservation 
of his rights. . Indian authority illustrating this proposi- 


tion is tobe found in Murugappa v. Munusami (1) 


and in Nur Din v. Allah Ditta (2). 

But the respondent argues that even if those: cases 
are applicable in their own circumstances, or binding 
in England, they are not applicable in Burma to the 
present case, because, as he maintains, section 2 (/) of 
the Indian Contract Act alters the position. In his 
contention that section must be read in its widest sense 
with the result that in India and Burma any contract in 

respect of which an action cannot be brought is void, 
and therefore plainiiff's right to recover the debt from 
the original trustees being unenforceable, is void. It 
‘follows, he argues, that the principal debtors having 
been absolutely released the surety is discharged. 
‘If the premises were accurate the conclusion might 


follow, even though some of the results would be 
: startling and unexpected.. One such result would be 


that when the period of limitation had run out, not only 


would the remedy be barred, but the debt would be 


gone and with it all right ‘to retain anything given as 
_ security for the debt, and all right to set off a counter 
liability against it. This possibility was indeed 
envisaged in Hajarimal v. Krishnarav (3) but thé 
point was left undecided. A still more startling result, 
however, is brought about on this construction if sec- 
tion 2 (7) is read with section 65 of the Indian Contract 
Act, since in such a case not only would. every 


unenforceable contract become void but each party — 


would be under the obligation of restoring or making 
_ (1) (1920) 38 Mad, L.J. 131. (2) (1982) 1LL.R. 13 Lah, 817. 
(3) (1881) LLR. 5. Bom; 647. 
27 
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compensation for any benefit received, no matter how 
much had been done towards the performance by 
either party. 

But it is not necessary to adopt a construction lead- 
ing.to such surprising results. 

The solution is, in their Lordships’ view, ‘to be 


. found in the wording of section 2 (/) itself. Not every 


unenforceable contract is declared void, but only those 
unenforceable by Jaw, and those words mean not. 


- unenforceable by reason of some procedural regulation, 


but unenforceable by the substantive law. For example, 
a contract which was from its inception illegal, such as 


-a contract with an alien enemy, would be avoided by 


section 2 (g), and one which became ‘illegal in the © 
course of its performance, such as a contract with one 
who had been an alien friend but later became an alien 


enemy, would be avoided by section 2(j). A mere 


failure to sue within the time specified by the statute of — 
limitations or an inability to sue by reason .of the pro- 


- visions of one of the Orders under the Civil Procedure 


Code would not catise a coritract to become void. 

_ Finally, as their Lordships think, sections 134 and 
139 are merely declaratory of what the law of England 
was and is. 

Section 139 only applies where the eventual remedy _ 
of the surety against the principal debtor “is impaired, 
and for the reasons they have given, their. Lordships 
find nothing in the present case which -impairs the 


-respondent’s remedy against the original trustees. 


Under section 134 the surety is discharged if, and : 


~ only if, a contract has been entered into by which the 


debtor is released or if there has been any act or omis- 
sion-on the part of the creditor the legal consequence - 
of which has been to discharge the principal debtor. 

If, as in the present case, the only result of striking | 
out the original trustees from the action is to preclude 
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the bringing by the appellant of a fresh suit in respect 
of the subject matter against them, and is not to release 
or discharge the principal debt, then the debt remains 
a debt though the creditor by reason of a rule of 
procedure cannot himself bring an action upon it. In 
such circumstances there is nothing in the section to 
discharge the liability of the surety. 

For these reasons their Lordships hold that the 
respondent has not been relieved of his liability under 
the guarantee and will humbly adyise His Majesty that 
the appeal be allowed, the decree of the High Court’on 


its Appellate Side set aside and the decree of the trial 


Judge restored. 

The resporident must-pay the appellant’s costs of 
the appeal before the Appellate Court and before their 
Lordships’ Board. : 


Solicitors for the appellant : Hy. S. L, Polak & Co. 
‘Solicitors ae the respondent « ‘Gard, Lyell & Co. 
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APPELLATE CIVIL. 


. Before Mr. Justice Mya Bu, aud Mr, Justice Mackney. 


A.K.R.M.M.K. CHETTYAR FIRM 
mi Y. . ‘. 
P.L.V.M. CHETTYAR* 


Mortgage decree—Mortgage . over propertics in Burma and India—Mortéagee's 
right.of action—Court's jurisdiction determined by Civil Procedure Code— 
Jurisdiction of Courts in Burma over property in Burma only—Adaptation 

‘of Laws Order, paragraph 10—Civil Procedure Code, ss, 16, 17—Transfer : 
of Property Act,s. 67. — 
- A:person who has, prior to ist April 1937, 2 asians on etic situate 
in Burma and.in British India cannot obtain a decree in respect of the property - 
in British India in.a suit on the mortgage Bled by him after Ist ibe 1937 ina’ 


-Court in Burma. 


The words “a decree” in s, 67 of the Transfer of Proper ty Act do not. 


necessarily mean‘ a single decree”. The Act gives the niortgagee @ right of 
y g gag gt 


action in respect of. both the properties in Burma and in India, but it makes no- 


.. provision. as io the Courts. to which the mortgagee must have recourse in ~~ 


exercising that right of action,. He must have recourse to the. Courts h: ‘ving. 


-. jurisdiction ard the jurisdiction of the Courts is determiried” by the Civil 
_ Procedure Code. 


S$. 16 of the Civil Procedure Bode. as altered by the Adaptation of Laws ‘ 


" Order; becomes applicable only to “property situate in British Buima, ‘and’ 


the word ‘‘ Courts” in s. 17 of the Code now mean “ Courts in Burma.” 


' Chettyar, R.M.K.A.R. v. RMLK.A R.V. Chettyar, [1938] Ran. 176: Gardner 
v, Lucas, 3 Ap. Ca, 582 ; N. B, Natu v. Bharati, LL.R. 54 Bom. 495 (PC). 
Setrucharlu v. Maharaja of Jeypore, 1.L.R. 42 Mad, 813 (PC), referred to. 


Sur ridge for the appellant. 
No. appearance for the respondent. 


MACKNEY, J.—On the 8th June 1931 the Anse and 
second respondents mortgaged to the plaintiff-appellant. 
certain properties, some of which are situate in the. 
District of Insein but others are situate in the Madras. Z 
Presidency of British India. The amount of the loan. 
became due six months after the date theréof, 


SE 
* Civil, First Appeal No. 32 of 1938 from the judgment of the Assistant 





; District Court of yorsia ® in Civil Regular Suit No. 11'of 1937, 
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On the 5th October 1937 the plaintiff-appellant 
filed a suit in the Assistant District Court of Insein for 
the recovery of the amount of the loan due with 
interest, and for sale of the mortgaged property in 
default of payment.. 
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The learned. Assistant District Judge held That Be afvoregy: 3, 


had no jurisdiction to deal with the property in British 
India owing to the fact that on the 1st April 1937 
Burma ceased to be a part of British India. In 
consequence of the alterations in the Burman Laws 
introduced by the Government of Burma (Adaptation 
of Laws) Order, 1937, the Courts in Burma ceased 
to be able to entertain any suit relating to property 
in British India. Accordingly, whilst granting the 
plaintiff-appellant a mortgage decree for the full amount 
of the principal and interest due on the mortgage bond, 
he gave a preliminary decree for sale only of that 
property which was situated in Insein District and 
within the jurisdiction of his Court. 

The plaintiff now appeals to this Court on the 
ground that the Assistant District Court did have 
jurisdiction in respect of the mortgaged property 


situated in British India and should have granted a- 


mortgage decree in respect of all properties subject to 
' mortgage. 

The appeal has been heard ex-parte. 

Clause 10 of the Adaptation of Laws Order reads as 
follows : 


“Nothing in this Order shall affect the previous. operation of, , 


or anything duly done cr suffered under, any Burman law, or any 
right, privilege, obligation or liability already acquired, accrued or 
incurred under any such law or any penalty, forfeiture or punish- 
ment incurred in respect of any offence already committed against 
any such law.” 


By definition, ‘‘ Burman law” means a law as defined 
in section 149 of the Government of Burma Act, 1935. 
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This section refers.to laws in force in Burma at the 
time-of the Act and states that 


“In this section the expression ‘law’ does not iuctude an, Act 
of Parliament, but includes any ordinance, order, byelaw, see or 


‘xeguiation having in Burma the for ce of law,” 


Now, it is said that under section 67 of the Transfer 
of Property Act, which isa Burman law, as operative 
before the 1st April 1937 and at the time the. present 
mortgage was executed, the plaintiff-appellant had 


acquired a right to oblain from the Court a decree that 


the mortgaged property be sold. It is argued that this 
right was a right to obtain a single decree in one Court, 
because the mortgagee was entitled to enforce his claim — 
against the whole of the mortgaged property at one 


time. The learned counsel for the appellant attaches - 
great significance to. the words ‘a decree e which he 


wishes to interpret as “a single decree..”’ 
.I am unable to agree ‘that the words necessarily 


have this meaning. The-method of obtaining-a decree- 
is a matter of procedure with which it would surely be 


out of place to deal in an Act setting out the rights of 
mortgagors and mortgagees, The plain meaning of 
section 67 is that the mortgagee is entitled to obtain the 
assistance of the Court concerned. in .bringing the 
mortgaged property to sale if the mortgage money 
has become due ‘and remains unpaid. ‘Whether the 
mortgagee will have to obtain one decree, or more than 
one decree, will depend on the procedure which has. 
been laid down. for such «suits. The Transfer of | 
Property Act, no doubt, gave the plaintiff-appellant a 
right of action in respect of both .the properties. in 
Burma and in the Madras Presidency, but it makes no 
provisions as to the Courts to which the plaintiff- 
appellant must have recourse in exercising that right of 


-action. It is obvious that he must have recourse to the 
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Courts having jurisdiction : and the jurisdiction of the 
Courts is determined by the Code of Civil Procedure. 
It has been pointed out in R.M.K.A.R. Aruna- 
challam Chetlyar v. R.M.K.A.R.V. Valliappa Cheltyar 
(1) that no suitor has any vested interest in the course 
of procedure, nor any right to complain even if during 
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the litigation the procedure is changed. The Civil MACKNEY, 


Procedure Code confers no substantive rights: it is a 
Code of rules whereby rights may be enforced before 
the Courts. Lord Blackburn’s observations in Gardner 
v. Lucas (2) are quoted where he says : 


“T think it ig perfectly settled that if the Legislature intended 
to frame a new procedure, that instead of proceeding in this form 


or that, you should. proceed in another and a different way; ~ 


clearly these bygone transactions are to be sued for and enforced 


according to the new form of procedure. Alterations.in the form” 


of procedure are always retrospective, unless there is some good 
reason or other why they should not be.’’ 


By the Adaptation of Laws Order, in section 16 of 


the Code of Civil Procedure, the word “ India’ has. 


been altered to the word :“““Burma”’, so that the section | 


becomes applicable only to property which is situated 
in British Burma. Section 16 (c) directs that suits for 
sale in the case of mortgage shall be instituted in the 
Court within the local limits of whose jurisdiction the 
property is situate. Section 17 of the Code is as 
follows : 


“Where a suit is to obtain relief respecting, or compensa- 


tion for wrong to, immovable property situated within the 


jurisdiction of different Courts, the suit may be instituted in any 
Court within the local ria of whose jurisdiction any portion of 
the prorerty is situate: 


In Setrucharlu Ramabhadra Raju Bahadur and 
others v. Maharaja of Jeypore (3), their Lordships of 


() [1938] Ran. 176. aes Q) (1878) 3 Ap. Ca. 582. 
(3) (1919) 1.L.R,42 Mad, 813. ’ 


J. 
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the Privy Council observed that in this section the 
word “ Courts’? must be held to mean Courts to | 
which the Code applies ; that is to say, in the present 


case, it must be held to mean “Courts in Burma.” 


The-dppeal with which their Lordships were dealing 
was from the decree passed in a suit brought to enforce 
a mortgage of property which was situate ‘partly ina 
district to which the Code applied and partly in a 
scheduled. district under Act XXIV of 1839, that is to 


- say, a district subject to the special jutisdiction of the 


/ Agency Courts. A decree for the sale of the mortgaged — 


property was made by the Subordinate Judge and 
affirmed by the High Court of Judicature at Madras. 


_ Their Lordships, in consequence of their view - of 
_ section 17 of the Code, varied the decree passed by the 


High Court | deleting the order for sale so far as’ 
applicable to the land situated within the jurisdiction 
of the Agency Court. They added : 


a This willbe; of course, without preludice to the respondent’s_ 
right to apply in the Agency Court for an order for sale of those 
lands,” 


Again, in Nilkanth Balwant Natu and others v. 
Vidya Narasinh Bharati and others (1), their Lordships 
dealt with an appeal from the High Court at Bombay 
in a suit in the Satara Court of the Bombay Presidency 
to enforce certain mortgages of property situated not 
only in the Bombay Presidency but also in the 
Kolhapur. State which is nat within British India, 
It was observed : e 


“ The provisicns of the Code ave regulations dealing with the 
jurisdiction and governing the procedure of the Courts in British 
India, and their Lordships are, of opinion that’ the words in 


section 17 ‘ — the jur isdiction of different cea must mean 


(1) (4930) LL.R. 54 Bom. 495. 
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within the jurisdiction of different Courts to which the Code 
applies, that is to say, Courts in British India 

Inasmuch as the properties in Kolhapur are not within the 
jurisdiction of any Court in British Indi2, the learned Subordinate 
Judge of Satara had no jurisdicticn to try the suit, so far as it 
related to the mortgaged properties situate in Kolhapur.” 
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In the result, ‘the plaintiffs-appellant succeeded so far Mackey, J. 


as the mortgaged properties in Satara and Belgaum 
‘were concerned but failed as regards the mortgaged 
property in Kolhapur. 

It appears to me, therefore, that the learned Assis- 
tant District Judge rightly refused to grant a decree for 
sale of the mortgaged property which is in British 
India. 

The substantive rights of the plaintiff-appellant are 
in no wise injured because, owing to the fact that the 
Rrocedure provided does not enable him to sue in one 


- Court in Burma for sale of all the mortgaged properties, 


he is not to be deemed to have waived his claim against 
the property situated in British India, inasmuch as it 
cannot be included in the present suit. 

This appeal must, therefore, be dismissed. 

- No order as to costs is necessary as it has been 
heard ee p Orie. 


Mya Bu, ].—I concur. | 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu, and Mr. Justice Mackney. 
.MA SINT v. MA MA GALE.* 


Burmese Customary ee ee child—Inheritance from adoptive parents— 
“ Sharing with relatives of adoptive par enis— Conditions Remarriage of 
adoptive parent —Death of parent and survival’ of second wife—Rights of 
keittima child and kilita child—Apatitha child's claim to inheritance. 


An apatitha child is adopted with no intention on the part of its adoptive 
parents that it shall inherit from them.” In Manugye the apatitha child is 
placed on an equality with the relatives of the adoptive parents on certain 


: conditions and they succeed only when there is no survivor of. the adoptive 


coi ple and no natural or kezitima child or children. 


Ko ‘Pe’ Kyai v. Ma Thein Kha, [1937] Ran, 426; Ma Than Nyun v. 
Daw Shwe Thit, 1.L.R. 14 Ran. 557; Maung Gyi v. Mauna Auls Pape LL.R. 
2 Ran, 661, referred to. 


A keittima child on.the remarriage of one » parent after the death of the satliee: ; 
can sue for partition of the estate in the-same manner as a natural born, child, 


Ma Thein v. Ma Mya, 1.L.R.7 Ran. 193; Po Anv. Ma Dwe, LLR. 4 ae. 
184, referred to. 


But a kilita chiid-who has gréater p: -ivileges than an apatitha child-has no- 
right to share with his father’s widow in the father’s: ‘estate. 


Ma Huyav. Ma On Bwin, 9 L.B.R. 1, referred to. 


After the death of his wife, the adoptive father of an apaiitha child married 
again. On his death the apatitha child claimed a share of inheritance in his. 
estate, 


Held that the apatitha ct child could not share in the estate of her adoptive: 
father during the life time of his second wife. . ve: 


E Maung for the appellant. 
Tha Kin for the respondent. 


-MACKNEY, J—The plaintiff- -respondent Ma Ma Gale 
has been held by the original Court tobe an apatitha 
éhild of U Tun Gyaw and his wife Ma Lon Byu ‘both 
deceased. MaLon Byu was the natural aunt of Ma Ma 


Gale. She predeceased her husband U Tun Gyaw 


and aft cer her death U Tun G raw married the defendant- 





= Civil Fixst Appeal No.6 of 1938 from the judgment of the Assistant 


_ District Court of Bassein in Civil Regular No. 9 of 1937. 
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_ appellant Ma Sint. Ma Ma Gale has brought a suit for 
the administration of the estate of U Tun Gyaw. The 
original Court having found that she is an apatilha 
child decided that she was entitled to one-half of the 
share of the natural child. Therefore as the share ofa 
natural child in the present circumstances would have 
been three-quarters, it awarded Ma Ma Gale a three- 
eighth share. Against this decision Ma Sint has now 
preferred this appeal. One of the grounds set out in 
the written memorandum of appeal is that the original 
Court erred in holding that the plaintiff- -respondent 
_Wwas an apatitha child of U Tun Gyaw and Ma Lon Byu. 
.. This contention, however, was not urged before us. 
The main: contention raised is that in Burmese 
. Buddhist Law the apatitha child has no right of 
inheritance in the presence of a wife of the deceased. 
w. ltis quite clear that in the absence of keitlima or 
natural children the apatitha child is entitled to inher it 
- in the estate of his adoptive parents: Ko Pe Kyai v. 
Ma Thein Kha and others (1), -Ma Than Nyun v. Daw 
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Shwe Thit (2) and Maung Gyi and one v. Maung Aung . 


Pyo (3). Where ‘there are no natural or keittima 


children the apatitha child takes half of the estate of the - 


-adoptive - parents, the other half going to the relatives. 
In Manugye, Voluine X, Article 25,is laid down the 
law for partition of the property between the adopted 
son and the relations of the adopting father and mother. 
Generally throughout the article ifis assumed that both 
the adoptive parents are dead. If the adopted child 
shall be living with the adopting parents at the time of 
their death, he is to share equally with the relations of 
the deceased.” If he ‘shall have -already received a 


portion and be living separate, he shall have no further 


share ; the property shall descend to the relatives of 


(1) [1937] Ran. 426. (2) (1936) 1 L.R. 14 Ran. 557. 
(3) (1924)-4.L.R, 2 Ran. 661, 
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the deceased. To this proposition a proviso is attached, 
namely, that if the deceased man and his wife had 
payin and lettetpwa property, the survivor was the heir 
and on the death of the survivor his or her relatives 
would inherit. Finally there is the case where the 
adopted child is one of the six relatives entitled to 
inherit. In his case, although he be living separately, 
if there be no natural children,-he shall take an equal — 
share with the relatives. z 

It is possible to read this last clause.as a special 
case of the adopted child who has received his portion 


.. and is living separate, and in that case it would irfdicate | 


that after the death of the survivor he is entitled to an 
equal share with the relations, Be that as it may, it 


must be conceded that the Manugye does not clearly 


state whether the adopted son has or has not any right — 
to share in the estate in such a a case as the one that is 
now before us. 


I think there can be no dodo ‘that if ene acaseas | 
the. present had been mentioned in the Dhammathats,... 


it would have been stated that the apatitha child would 
have no right to inherit when the adoptive father on 
the death of the adoptive mother had married again 
and died. 

It has only been comparatively recently, z.e. in 1929, 
that it has been laid down that a keittima child on the 
remarriage of one’ parent after the death of the other . 
can sue for partition of the estate in the same manner 
as can a natural born child : Ma Thein v. Ma Mya and 
one (1). The learned Judges who decided this case 
quote the following observation from Po An v. 
Ma Dwe (2), a Full Bench decision : 


“We are satisfied that accor ding to the Dhainmathais the 
position ‘of ne keiktima child in respect of inheritance was inferior 





(1) (1929) ELR. 9 ‘Ran. 193. 42) (1926) LL.B. 4 Ran. 184. 
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to that of own children, but in view of the judicial decisions 


which for many years have recognized the right cf the keiktima 
child to share equally with the own children we are of opinion 
that that right should not now be questioned.” 

_ The learned Judges who decided Ma Thein v. Ma Mya 
and one (1) were unable to decide how the right of a 
natural child to claim inheritance after one parent had 
died, and on the remarriage of the surviving parent, 
could be denied to a keittima child. 

_In Ko Pe Kyai v. Ma Thein Kha and others (2) it 
was pointed out that the keittima child gets his right of 
inheritance from the intention of the adoptive parents 
that he shall inherit. On the other hand an apatitha 
child does not get any right of inheritance from the 
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intention of the person who adopts because the person _ 


who adopts has no intention to give him any such right. 
There is, therefore, a very good reason why the same 


rights which have been extended to a keittima child . 


_. notwithstanding the Dhammathats should not be 
extended to the apatitha child. 


In Volume X, Article 25 of the Manugye it is eos 


quite clear that the. apatitha child in certain circum- 


stances can come in with the relatives in sharing the ~ 


estate. As, however, the relatives do not inherit until 


the survivor of the husband or wife dies, it would seem | 


to follow thai the apatitha child also cannot inherit 
until the survivor dies unless special provision has been 
made for his so inheriting, as was formerly in existence 
for the natural children only, but now exists in favour 
of a keittima child also. 

Again the ‘kilita child has greater privileges than 
the apatitha. On the death of his parents, the co-heirs 
have no claim to the property, he shall inherit the 
-whole of the property : Kinwun Mingyi’s Digest of 

Burmese Buddhist Law, section 301. In Ma Hnya v. 


(1) (1929) LLL.R. 7 Ran. 193. (2) [1937] Ran. 426, 
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Ma On Bwin (1)—a Full Bench decision of the-Chief 
Court of Lower Burma— it was held that a kilita child 
could not share with his father’s widow in the father’s 
estate. In this case the kilita child was the child of 
aman.by.a woman who was ‘not his wife. The man 
had subsequently married another woman. On his _ 
death the illegitimate daughter brought a suit for three- 
quarters of the share of his estate. 

As therefore, so far as inheritance in ve estate of 


parents goes, the. kilita child who is more privileged 


than the apafitha child-may not share with the survivor, 


* it would follow that all the more certainly is the apa titha 


child excluded, 


The apatithaxchild has been siopied with no 
intention to inherit ; no thought for its future has been 
taken. In certain special circumstances it is allowed 
to inherit in the estate of its adoptive parents : but it | 


-is quite clear that it cannot do so when there is a direct 
“claimant. It has been placed, on certain conditions, on 


an equality with the relatives of the deceased ; but 
these themselves succeed only when there is ‘no 
survivor of the deceased couple. Such a_ survivor 
is the recognized heir of the deceased and his 


oer her rights can be affected in certain circum- 


stances only by the natural children or the keittima 
child, that is to say, the eboldesn in whose status the | 
right of inheritance is inherent. ‘ 

I would, therefore, hold that Ma Ma Gale’ has no 
right to share in the estate of U Tun Gyaw in the life- 
time of Ma Sint. I would therefore allow this appeal 
and set aside the judgment and decree of the trial 


Court with costs throughout, advocate’s fees in this 
Court five gold mohurs. 


cae Bu, J.—I agree, 


ed SU) 9 LBR. 1. 
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APPELLATE CIVIL. 
Before Hon'ble Sir Mya Bu, Kt., Offg. Chief Justice, and Mr, Justice Mackney. 


A. M. EBRAHIM v. FATIMA BIBI. *. 


Mahomedan law, Sunni—Apostasy of wife—Divorce by operation of law— 
Wife’s claim to. dower—Consummation of sarriage essential—Large 
an.ount of dower—Husbana's financial condition, 

. Under Sunni Mahomedan Law, apostasy from Islam by one of a married 
_ pair is a cancellation of their marriage which takes effect immediately. If the 
wife be the apostate, she is entitled to the whole dower agreed upon at the 
time of the marriage provided that consummation has taken place before the 
divorce. But she is entitled to no partof it if the marriage has: not been 
consummaged. 

However large the dower fixed may bef the wife is entitled to recover the 
whole of it from her husband, or if he be dead, from his estate without 


reference to his circumstances at the time of marriage or the value of his 


estate at the time when the dower becomes payable. 
Sugra Bibi v. Masuma Bibi, 1.L.R. 2 All. 573, referred to. 


Paul for the appellant. 
M. I, Khan for the respondent. 


Mya Bu, Orre. ‘C.J.—This is an appeal against 
a decree for the payment of Rs. 2,000 by -the 


appellant to the respondent as the amount of the dower 


alleged to have been agreed upon by the appellant in 
favour of the respondent when they were married on 
the 4th April 1930. 

The parties were Sunni Mohammedans and each of 
them had been previously married—the appellant twice 
before, while the respondent-was a widow with some 
children by her previous husband. 

' At their marriage on the 4th April” “1930, the 
appellant, in accordance with the usual practice and 
custom, executed a kabinama, which is Exhibit A in 
the case, agreeing, inter alia, to pay the respondent 
a dower of fifty ticals of gold. They lived together as 
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man and wife for a few years, after which they 
separated. While living apart the respondent obtained 
an.order of maintenance under section 488, Criminal 
Procedure Code. Subsequently, on the 28th May 1936 
the appellant effected a divorce by means of a talaknama. 

-In making her claim for the payment of the dower 


- mentioned in the kabinama, the respondent relies on. 


the divorce asa fact which gave rise to her right to the 
immediate payment of the dower. 

The main grounds upon which the appellant resisted 
the claim inthe Trial Court are : that the marriage 
between himself and the respondent had become . 
automatically dissolved ‘by reason of the respondent 
having apostatized by worshipping spirits, images and 
Buddhist shrines, that, upon the dissolution of marriage 
by such apostasy, the respondent was not entitled to 
any dower and that, in any event, the amount mentioned 


in the kabinama was not the amount agreed upon, 


which was only five ticals of gold. The learned: Trial 


Judge dismissed the defence based upon, the alleged cae 


~ apostasy on the ground that the issue as to the dissolu- 


tion of marriage in consequence of the alleged apostasy 
was res judicata in view of the decision giver in 


the proceeding under section 488 of the Criminal 


; Procedure Code to the effect that the status of husband 


and wife still subsisted at the time of the order made 
under that section. 
It is urged on behalf of the appellant that this view 
of the Trial Judge upon the point is erroneous. There 
is considerable force in this contention of the learned 
advocate for the appellant but, even assuming that the 
alleged apostasy had taken place and that such apostasy ~ 
had brought about a dissolution of marriage between the 
parties, the respondent is, in our opinion, entitled to a . 
decree for the. payment by the appellant of the dower 
aare ed upon at ‘the time oF ea marriage under the 
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Mohammedan Law. In “ A Digest of Moohummudan 
Law ” by Baillie, who is.a well-known authority on the 
subject, the following passage appears at page 182 : 

“ Apostasy from Islam by one of a married pair, is a cancel- 
lation of their marriage, which takes effect immediately without 
. requiring the decree of a judge ; and withcut being a repudiation, 
whether the occurrence is before or after consummation ; yet if 
the husband be the apostate, the wife is entitled to the whole dower 
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when consummation has taken place, and half when it has not. If - 


the wife be the apostate, she is equally entitled to the whole 
dower in the former case, but to no part of itin the latter.” 


The part of this passage applicable to. this case, on © 


the assumption that the appellant’s allegation as to the 
apostasy of the respondent is true, is the first part of 
the last sentence in the passage quoted above, i.e., 


. “Tf the wife be the apostate, she is equally entitled to 


the whole dower ” when consummation has taken place, 
the parties having lived together as man and wife for 
quite a few years before being separated. 


Sir Dinshah Fardunji Mulla in his “ Principles of 


- Mahomedan Law”’, 11th edition, also states in section 


243, sub- section 2, ‘first paragraph : 


ns “he marriage was oneteoniatecd, ‘the wife is steele = 
immediate payment of the whole of the unpaid dower, both 
prompt and deferred.” 


Read with the opening clause of the section this state- 


ment means that the wife is entitled to the immediate . 


payment of the whole of the unpaid dower on the. 


completion of a divorce whatever may be th mode of 


divorce. 

These authorities. clearly enunciate the rule of 
Mohammedan law to the effect that, even if a divorce 
is brought about by the operation of law on the. apostasy 
of the wife, she is entitled to the whole dower if 
consummation of the. marriage had taken place before 
such divorce just as much asin a case ie velere the divorce: 

28 
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has occurred under a talaknama. The law 
subject has;-however, been stated in sections 1 
197. of the “Principles of Muhammadan La 
toe as follows ; 


‘196. Where a marriage is made void by the ap 
the husband, (1) if it has been consummated, the wife is 


. to thé whole of her ‘ mahr’ ; (2) if it has not been const 
she is éntitled to half of the ‘ mahr. 


, 


ee 197. The: wife is entitled to no part of the ‘ mahi 
the marriage becomes void by her apostasy.” 


As authority for the proposition the learned 
quotes Baillie part I, page 182; part II, pages 
and 427. Sunni Mohammedan law is to be { 
part I of Baillie’s Digest. The passage appea 


_ that Digest, volume I, at page 182, has alreac 


quoted above. In our opinion, with all respec 
learned author, it doés not. appear to supp 


proposition that if the marriage has been consu: 


the wife is not entitled to the mahr where the n 


becomes void by her apostasy. . 


- For these reasons we hold that iti this case, as 
that the respondent had apostatized as alleged 
appellant, and, even if the dissolution of n 
between the appellant and the respondent too 
in consequence of such apostasy, the marriage 
been consummated the respondent did not k 
right to obtain the dower from the appellant. 

On the question as to the amount of. the 
agreed. upon the learned Trial Judge conside: 
evidence of the parties in detail and has poin 
that the witnesses called by the appellant tc 
to the amount alleged to have been ‘mentic 


“the: time of the marriage were not such as to 
confidence in their testimony. Their evidence g 
learned Trial Judge the impréssion that they wer 
not in a position to know what the actual : 


1939] RANGOON LAW REPORTS. 


‘mentioned was or that they were not present at the 
‘ceremony of marriage. The respondent adduced the 
evidence of two witnesses whose presence there could 
not be denied. One was the moulvi who conducted 
the ceremonies and the other one of the attesting 
witnesses. The fact that. the witness is a cousin of one 
-of the respondent’s parents does not militate against the 
‘weight of his evidence but tends to show that he was a 
person who would ordinarily be expected to be present 
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at, and take-more than the ordinary interest in, the - 


ceremony of marriage of the respondent. Wesee no 
‘sufficient ground for interference with the finding of 
fact arrived at by the Trial Judge upon the evidence as 
‘a matter of probability. 

The learned advocate for the appellant has pointed 
-out that, in view of the fact.that the appellant was at the 
‘time when he entered into marriage with the respondent 
-a penniless man, while the respondent had some property 
which she had inherited from her deceased husband, it 
was unlikely that the parties would have fixed such a 
theavy dower as is mentioned in the kabinama, but it 


-does got seem unusual that the amount fixed was | 


incommensurate with the husband’s means. In Sugra 
Bibi v.. Masuma Bibi (1) a Full Bench of the Allahabad 
High Court ruled, inter alia, that :—‘ however large 
the dower fixed may be, the wife is entitled to recover 
the whole of it from her. husband’s estate, without 
reference to his circumstances at the time of marriage 
-or the value of his estate at his death.” Section 218 of 
the “ Principles of Mahomedan Law ”, 11th-edition, by 
‘Sir Dinshah Fardunji Mulla, is also to the same effect. 
In all the circumstances of the case the appeal fails 
cand is dismissed with costs. 


Macxney, J.—I agree. 
— a (1877) LL.R.- 2AlL 373." 
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APPELLATE CIVIL. 


Before Mr, Justice Mya Bu, and Mr. Justice Mackney. 


MA THEIN SHIN AND ANOTHER 
: ‘ v. 
‘MA NGWE NU anp ANOTHER.* 


Attestation—Signatures of registering office wd identifying witness—Personal 
acknowledgment to them by exectit nt—Endorsements in executant’s: 
presence—Signatures not. part of the. sustrument—Registration Act, 
SS. 58, 59—Transfer of Property Acl,s.3. sh 

The signatures of the Registrar or of the. Subostnine and of the witnesses: 
identifying the executant at the registration of a document made in the manner 
required by’.ss. 58 and 59 of the Registration Act are not “ attestation ’'” 
within s. 3 of the Transfer of Property Act, even though the Registering officer’ 
andthe identifying witnesses did recieve from the -executant a: personal 
acknowledgment of his‘signature or mark and they did sign in the. executant’s- 

presence, They cannot be regarded as having signed the document with the . 

intention of attesting the execution of the document by the executant, : 

: The provisions of the law which require certain. instruments to be attested: 
must be deemed to have the effect of making those signatures form part of the 
instrament:to! which they are affixed. Neither the signature of the registering 











‘officer who affixes his signature to an endorsement signed by the executant on 


the paper containing the instrument in question, nor the signature of a person 


‘who has ‘identified the executant before the registering officer is a scarcer of oo 


the instrument itself, 

Chandrani v. Sheo Nath, 1.L.R.6 Luck, 619; Lachman v, Bahe 
L.L.R. 54 All, 1051, followed, ; Be : 

S.M.A.R.A.L. Firm v. R.M.M.A. Firm, LL.R.5 Ran, 772, referted es 

Abinash v. Dasarath, LL.R. 56 Cal. 598; Alapati Nayamma v. 
Venkatramayya, I.L.R. 58.Mad, 220; Amarendra Nath v: Kashi Nath, LL.R. 
27 Cal..169.; Hurro Sundari v: Chunder,.LU.R.6 Cal.17; Neelima Basu v.-.. 
Jaharlal, LL.R: 61 Cal. 525 ; Nitye Gopal v. Nagendra Nath, LL.R 11 Cat. 
429 ; Radha Mohan v. Nendy, 47 Cal. LJ. 118; Sarada Prasad v. Ray, 
LL.R. 1:-Pat. 300; Veerappa - ‘We Subramania, LL.R. 52 Mad. 123, dissented: 
from, : 


dag Singh 





M aung. Aye for the appellants, 
Ze Ya for the respondents. — 


Special Civil Second Appeal No. 27 of . 1938 of this: 
Court came on for hearing before Ba U J. The suit 


's---Special-Civil-2nd-A ppeal-No.-27-of 1938-from:the judgment of the- District: 
Court of Hengada i in Civil Appeal -No. 55.of 1937; ‘ 
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related to a mortgage and the quéstion that arose before 
the learned Judge was whether the signatures of the 
registering officer and of an identifying witness, affixed 
to the registration endorsement, are. sufficient attesta- 
tion within the meaning of the Transfer of Property Act. 
In view of a conflict of decisions his Lordship referred 
‘the question for the deqigion of a Full Bench or Bench 
in the following terms’: 


Ba U, J. (after stating the facts and deciding the other points 
-in the case continued).—The only question that is left for considera- 
ition is the quesion of attestation. There is a conflict of decisions 
on this question among the different High Courts in India. The 
-view held by the Madras, Calcutta and Patna High Courts is that 


the signatures of the registering officer and of an identifying 


~witness, affixed to the registration endorsement, are sufficient 


_ attestation within the meaning of the Transfer of Property Act. . 
' See Veerappa Chettiar v. Subramania Ayyar (1), Radha Mohan 


Dutta v. Nripendra Nath Nandy (2), Neelima Basu v. Jaharlal 
Sarkar (3), and Sarada Prasad Tej v. Triguna Charan Ray (4). 
‘This view was also followed by the Allahabad High Court in 


Ram Charan v. Bhairon.(5).. Subsequently a Full..Bench of the 
latter High Court held, following a decision of the Chief Court. 
of Luck@ew in Chandrani Kunwar, genet v. Sheo va (6), © 


abat— 

“the signatures of the Sub- Registrar and of the wines 
identifying the executant at registration are . not 
sufficient attestation of a mortgage deed for the 
purpose of the Transfer. of Property Act, even assuming 
that the Sub-Registrar andgidentifying witnesses did 
receive from the executant 'a’personal acknowledgment 
of his. Signature or mark, and that they did sign 
in the executant’s. presence.. The mere fact that a 
person sees, or receives an acknowledgment of, the 
execution of a document. and signs it does not make 
him an attesting witness, unless he signs with the idea 
of bearing testimony to the execution and.with the idea 









(1) (1928) LL.R. 52 Mad..123. (4) (1922) TLR bet 300. 
(2) (1927) 47 Cal. LJ.118. ~ (5). (1930)-LL-R, 53:AllL. 1. 
(3) (1934) LER, 61 Cal. 525, (6) (1931).LR. 6 Luck. 619, 
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further of permitting himself to be cited < 

to prove the execution.” . 

See Lachman Singh v. Surendra Bahadur Singh (1). 
this Court, also doubted: the correctness of the view | 
Calcutta High Court in. Radha Mohan Dutta v. Nrip. 
Nandy (2): see S.M.A.R.A.L. Firm v. R.M.M.A. Firm | 
In view of this conflict of decisions, I refer th 
question for consideration by a Bench, Full or other 
learned Chief Justice may direct: ~ 

“Whether the signatures’ of the Registrar ; 
witnesses identifying the executant at regi: 
sufficient attestation of the deed for the pu 
Transfer of Property Act, if they sign the « 
presence of the executant after receiving a 
ment from him of his signature or mark the 


~Mya Bu, J.—The question referred for th: 
of this Bench is : 


““Whether the signatures of the Registrar and of th 


identifying the executant at registraticn are sufficieut 


of the deed for the purpose of the Transfer of Prop 


. they signed: the deed in. the. presence. of the exec 
receiving acknowledgment from him of his signatu: 


thereon.” : 
“ Attestation ” is defined in section 3 of the 
of Property Act as follows : 


‘“* Attested’, in rélation to an instrument; means a 
deemed always to have.-meant attested by two or mort 
each of whom has seen thie-executant sign or affix his x 
instrument, or has seen some other person sign the ins 
the presence and by the direction of the executa 
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received from the executant a personal acknowledgment ot his. 
signature or mark, or of the signature of such other person, and: 
éach of whom has signed the instrument in the presence of the 
executant ; but it shall not be necessary that more than one of: 
such witnesses shall have been present at the namie time, and no 


particular form of attestation shall be necessary.” 





@: (1932) ‘LER. 54 Alt. 1051. (2) (2927) 47 Cal. L. I. 118, 


' (3) (1927) LL.R. 5 Ran. 772. 


1939] | RANGOON LAW REPORTS. 


The signatures of the Registrar are, under section 59, 
appended to certain endorsements which are required 
to be made under sections 52 (1) (a) and 58 (1) of the 
Registration Act. Among such endorsements there is 
one relating to the admission by the executant of his 
execution of the document and one relating to the 
identification by some witness or witnesses of the 
executant or his representative or agent as the case may 
be. The endorsement relating to the admission of 
execution is signed by the executant or his represen- 
tative or agent and that relating to the identification is. 


signed by the witness or witnesses identifying the 


executant or his representative or agent. The question 
before us therefore resolves itself into whether the 


signature of the Registrar (or the Sub. Registrar) and 


the signaiure or signatures of the witness or witnesses. 
identifying the executant at the registration of a docu- 


ment made in the manner required by sections 58 and | 


_ 59 of the Registration Act satisfy the term ‘“‘attestation ”’ 
as defined in section 3 of the Transfer of Property Act. 


There has been a conflict of judicial opinion on the. . 


subject. There is a long strmg of cases according to 
which the question under. consideration must be given 


an affirmative answer: Hurro Sundari Dabia v. 


Chunder Kant Bhuttacharjee (1), Nitye Gopal Sircar v. 
Nagendra Nath Mitter Mozumdar (2), Amarendra 
Nath Chatterjee and another weKashi Nath Chatterjee 
(3), Radha Mohan Dutta v. Nripendra Nath Nandy 
and others (4), Sarada Prasad Tej v. Triguna Charan 


Ray (5), Veerappa Chettiar v. Subramania Ayyar— 


and others (6), Abinash Chandra Bidyanidhi Bhatta- 
charya v. Dasarath Malo (7), Neelima Basu v. 


(1) (1880) LL.R. 6 Cal. 17. (4) (1927) 47 Cal. LJ. 118. 
‘(2) (1885] LL.R. 10Cal.-429.. (5) (1922) TL:Ro Tt Pat. 390. 


* (3) (3899) ILLR, 27 Cal. 169. ° (6} (1928) LL.R. 52 Mad. 123. 
(2) (8928) LL.R. 56 Cal. 598, : 
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Jaharlal Sarkar (1)° and Alapati. Nagc 
Alapali Venkatramayya and two. others. | 
general trend of thought. which unde: 
decisions in the first 8 of these cases is that v 
executant admits execution to the Registrar (o 
Registrar) in the presence of the witness or: 
identifying him there are two or more witnesse 


_Wwhom has received from the executant a 


acknowledgment of his execution and as the 
selves have signed the document by maki 
signatures under the ‘respective endorseme 
ingrediénts of the definition of “ attestatio1 
been fulfilled : while in the 9th case it was ad 
the Registrar’s (or Sub Registrar’s) signature n 
been made in the presence of the executant 

that, other conditions being fulfilled, he 

regarded as an attesting witness. Opposite v 
be found in Chandrani Kunwar, Mussammat 
Nath and others (3) and Lachman Singh and | 

Surendra Bahadur Singh and others (4). 1 
down that the signatures of the Sub Registra 
the witnesses identifying the executant at reg 
are not sufficient attestation of a mortgage deec 
purpose of the Transfer. of Property Act even a 
that the Registrar and the witnesses had receiv 
the. executant a personal acknowledgment. 
signature or mark and that they did: sign. 
executant’s presence. The learned Judges pri 
upon: ‘the footing that the signatures of the w 
identifying the executant at registration are ay 
simply and solely to the endorsement that th 
identified the executant and that therefore they 


P4939 


be Beanies as Having signed the document airs the 


“ph (1934). LL.R, 61. Cal. 525: ; 8) (1931) LLR. 6 Lick. 619. 


“2 {2 (1934) LL.R. 58 Mad,.220. . “i. (4)-(1932) 54. All. 1051. 
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tention of attesting the execution of the document by: 1938 

e executant; and as regards the Sub Registrar, his Ma . Tae 
mnature is also made not with the intention of attesting 4 | 
e document, but merely for the purpose of signing M4NSWF 
e endorsement which he made with reference to 
2 admission of execution by the executant. ~ itt 
V.A.R.A.L. Firm v. R.M.M.A. Firm and three (1) 


ur J. observed : 


Mya Bu, J. 


“TI note that a Bench of the Calcutta High Court has held in 
dha ‘Mohan. Dutta v. Nripendra Nath Nandi (2), that the 
nature of the sub-registrar to the registration endorsement to 

: effect that the mortgagor has admitted execution to him now 
kes that officer an attesting witness. This goes very far, and, 
hout expressly refusing to accept that decision as correct, I am’ 
: at present prepared to follow it.” 


As the judicial decisions are not concurrent, I do 
t consider it necessary to discuss these cases in 
tail; but in my opinion the question under reference 
ist be answered in the negative. The reasons given 
Chandrani Kunwar, Mussammat v. Sheo Nath and 
ters (3) and Lachman Singh and others v. Surendra 
hadur Singh and others (4) appear to me to be 
ficient to support the conclusions which the learned 
iges came to on this point. But still another reason. 
ich appears to me to be of great weight as to why the. 
ning by the Registrar (or Sub Registrar) of the 
jJorsements and the signing by the witnesses of the. 
jJorsement relating to the identity of the executant 
vuld not be regarded as satisfying the requirements, 
the definition given in section 3 is that according to. 

definition the witness attesting the instrument must 
n the instrument in the presence of the executant. 
s the instrument that an attesting witness has to sign. 


(1) (1927) LL.R. 5 Ran: 772, (3) (1934) L.L.R.6 Luck. 619. 
(2) (1927) 47. Gal LJ. 148. . {4). (1932)54 All. 1051. | 
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in order to comply with the terms of the definition of 
the word ‘attested.’ ‘When the Registrar (or Sub 
Registrar) appends his signature to the endorsements or 
to the particular endorsement relating to the admission 
of execution and when the witnesses append their 
signatures to the endorsement as to: the identification 
it cannot, in my opinion, be said by any stretch of 


imagination that they are signing the instrument. 


For these reasons I would answer the question in: 
the negative. - 


ey Macnieny, J.—I agree with my learned brother that: 
the question put to us must be answered in the 
negative. 

The learned Judge who has made the reference has. 
used the expression “if they signed the deed ’’: but. 
I take it that itis not meant to imply that the signatures: 
of the Registrar-and of the witnesses identifying the 
executant at registration, when applied in compliance 


_ with the provisions of the Registration Act, are signatures: 
to the deed, for that would be, in my opinion, to beg the 


question. The provisions of the law which require 
certain instruments to be attested must be deemed to: 


~ have the effect of making those signatures form part of 


the instrument to which they are affixed. Hence in 
the definition “attested’’ to be found in section 3 of 
the Transfer of Property Act we find the phrase “ each 
of whom has signed the instrument in the presence of 
the -exécutant.’’ I find it impossible to hold that the 
signature of the registering officer who under section 5% 
of the Registration Act affixes his signature to an 
endorsement signed by the executant on the paper 
containing the instrument in question is a signature of 
that instrument ; and I find it even more difficult to 
hold that the signature of the person who has identified 
the executant before: the registering officer appended 


1939} | RANGOON LAW REPORTS. 


on the aforesaid paper can be considered to be a 
signature of the instrument itself. 

The decisions of the Calcutta High Court to which 
reference has been made by my learned brother all 
seem to assume that the registering officer and the 
identifying. witnesses sign the instrument : but this is 
the whole question. In my opinion they cannot be 
said to sign the instrument. 

- This idea, I think, was in the minds of the learned 
Judges who decided the case of Lachman Singh and 


others v. Surendra Bahadur Singh and others (1) when 


they say that the attesting witness must sign with the 
idea of bearing testimony to the execution and with 
the idea of permitting himself to be cited as a witness 
to prove the execution, and where they point out that 
the effect of the Registration Act and the Acts requiring 
the attestation of certain documents is that a document 
must already have been duly executed, and duly 


attested, that is to say, it must have been COLURICEG, 


before it is presented for registration. 


So, in the cases decided by the Privy Council to. 


‘which reference is made in the Allahabad case, what 
was considered was, what was it that the signatories 
signed? Was it the will itself? or did their signatures 
merely signify the fact that the testator had made the 
will with their consent ?—or, in another case, whether 
the signature had been appended to the deed of mort- 
gage in token of attestation or in token of the siggatory’ S 
approval of the transaction ? 


No doubt in deciding whether a person has signed 


an instrument or not, it is of great assistance to look to 
his intention in placing his signature on the paper: 
but the question to be decided is, did he sign the 
instrument ? 





(1}-(1932) 1.E.R, 54 All. 1051. 
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In Veerappa. Chettiar v. Subramania Ayyar and 
others (1) the learned Chief Justice says : 
“The registering officer and the identifying witnesses had 


exactly the same duty impose ga upon them by the Registration 
Act as would have rested upon them as attesting witnesses under 





_ the Transfer of Property Act, and that duty they discharged.” 


With respect, I find.it difficult to understand how an 
identifying witness, whose duty is merely to identify 
before the registering “officer the person who apparently 
executed the deed, can be said to discharge the same 


. duty as an attesting witness under the Transfer of 


1939 


- Jan. 6; 


Property Act. Surely neither the registering officer 


_nor. the identifying witness can be said to discharge 


any duty. under the Transfer of Property Act as. 
attesting witnesses, because they do not in fact sign the 
instrument. 


-Ba U, J.—As the answer of the Bench to the 
question referred by me is in the e: negative,: this. appeal 
must be dismissed. 

I dismiss the appeal with costs, 


— YY O'''-O’O OOo 


_..(1) (1928) 1.L.R. 52 Mad. 123, 
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Sir Ernest H, Goodman Roberts, Kt., Chief Justice, Mr. Justice Baguley, 
and Mr, Justice Sharpe, 


]. K. SHAHA ». DULA MEAH-* 


2 of proof—Promissory note—“Maker's signature acmitled or proved— 

fendant’s plea of not signing the note in the condition produced—Bus den 

proof on defendant—Negotiable Instruments Act, ss. 20, 118. 

1e plaintiff sues on a promissory note, and the defendant admits, or has 

oved against him conclusively bis signature and/or his thumb impression 
promissory note, but the defendant as$erts that he did not sign the 

sory note in the condition in which it is filed, the burden of proof is 

1e defendant. 

ring regard to ss. 20 and 118 of the Negotiable ‘Tnekeiatientts Act it is for 

aer' to prove in the ‘first instance that the oe instrament is not 
- appears. tobe. 





mohan v. Dube, 1.L.R. 54 All, 373; Mattovarape v. Boddavioraius LLR. : 


|. 841 ; Moti v. Mahomed Mehdi, 1.L.R. 20 Bom, 367, referred to. 
Moh v. Seedat, 1L.L.R. 5 Ran. 527, overruled, 


_reference for the decision ofa Bench was made 
e following terms by 


GULEY, J -—~This isa very simple matter, but the point raised: 


iortant-and I think should be settled: once forall as there is 


ig in-the Rangoon series which, I understand, has given rise_ 


siderable criticism, and which, with respect, I myself think 
correct. It is a case which happens very often. A sues X 
promissory note. X admits, or has proved conclusively 
t..him, his signature on the promissory note. His plea is 
ned my name on the stamp ona piece of blank paper or 
1 containing blanks.” Does this shift the burden of proof 
the defendant to show that something had been written 
the signature which he had never authorized ? 
ie case which I refer to is Hoe Mok v. I. M. Seedat (1) and 
eceeg passage is to be found at page 529-530: 

* All that the defendant admitted in this case was, that his 


signature appeared on the document filed. Now it is” 


quite clear that if the plaintiff had merely set forth in 


vil Reference, No. 2 of 1939 arising out of Civil Revision. No. 377 of 
this Court from the judgment of the Small Caner Court of Rangoon‘i in 
egular No. 1188 of 1938. 

© + (dy 927) LLR. 5 Ran. 527," 
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_ the pidat that the defendant's signature. appeared on 
the document. without any further allegation of fact 

‘his plaint must have been rejected as disclosing no 
cause cfaction. It wasa necessary averment to state 
that the defendant, had promised to pay him the sum 
named with intéf€st. The admission made by the 

- defendant did not establish the plaintiff’s case, and if 

- there had been nothing on the pleadings besides the 

- plaint and the defendant's denial, the suit must have 
failed.” 





Now it seems to me. ‘that.this i is not quite ‘correct. In addition ee 


the pleadings there was the promissory note itself, and the points’ 


- on which the Court at that stage.would have to decide would be 


the.pleadings and the promissory note with its admitted signature. 
If no further evidence were available with regard-to the note, it 
seems to me that the defendant would have to fail because, when 
a document is :filed, the assumption is that the dccument is and - 
means what it says. The document would be a promissory note 
signed by the defendant, and it will be for the defendant to show 
that it was other than what it appeared to be. At the stage when 


‘the proceedings consist merely of the pleadings and the. promis- 
_ sory note the burden of proof, in my opinion, should be regarded 
as being on the..deféndant, . because he has got to prove that the: 


promissory note is not what it appears to be; onmia bresumuntur 
rite esse acta. I-would therefore, refer toa Bench of as. many 
Judges as my ‘Lord the Chief Justice may. direct the ee 
question : 
“Tf a plaintiff sues on a promitsory note, and. the 
defendant admits, or has had proved against- him 
_ conclusively his signature and/or his thumb impression 
on the promissory note, but the defendant asserts: that 
he did not sign the promissory note in the condition in 
which it is filed, is the burden. of pao on the plaintiff 
or on the defendant re 


. Hoe Mol’s case says that the purden: remains pon the plaintiff. 
‘With respect I am of opinion. that the - burden lies upon the 
‘defendant to show that the pr omissory note was not in its ‘sristing , 


= form at the time that he executed it. 


_ This is avery small case, and I am ‘told that the: peatics are bine 
ina position to pay ‘any extra costs. I therefore ‘direct that ‘the - 
Bench copies should be prepar' ed free of charge because I make 


the reference in order that the case referred to may be established ae 
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good law beyond criticism, and criticism it bas undoubtedly 
ceived in the past, or else that it may be overruled. 


Doctor for the applicant. No averment of considera- 
on is necessary in a plaint en a promissory note by 
le payee against the maker. See Bullen & Leake’s 
recedents of Pleadings, 91h Ed. pp. 124, 125. 

person signing a blank ‘negotiable instrument and 
inding it over to the holder gives him prima facie 
ithority to make or compléte thé instrument. S. 20 

the Negotiable Instruments Act. Under s. 118 of 
e Act there is a statutory presumption that every 
sgotiable instrament is drawn up for consideration. In 
e circumstances it is for the defendant to prove that the 
»cument has not been drawn up in the manner 
ithorized by him. The decision in Hoe Moh v. I. M. 
edat (1) requires reconsideration. See Percival v. 
eae 2) 


‘a N. Basti ie the respondent. If a document is” 
ritten out in full and then signed the Court will be 
stified in drawing the inference that the whole docu-: ” 
ent has been executed. No document can be signed — 


blank except'a gegotiable instrument, but when a 
fendant says that he put his signature on a blank 
per he has not thereby executed the document in 
vour of the plaintiff for consideration. Execution as 
fined by s. 2 (12) of the Stamp Act merely means 
sning a document, and it is not possible to draw any 
ference of admission. therefrom as to any other thing. 
e.s. 17 of the Evidence Act for the definition of 
idmission.” One has to see what the defendant 
mits—whether the execution of the document or his 
nature. 


. 





{i-tur $ Rea; S27 t (2) (1835) 4 LJ. Rep. 139. 
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RoBERTS, C.J.—The question in this referenc: 


“ If the plaintiff sues on a promissory note, and the de 
admits, or has had proved against him conclusively his si 


; _and/or his thumb impression on the promissory note, 


defendant asserts that he did not sign the promissory ‘note 
condition i in which it is filed, isthe burden of pe oof dn the 


or on the defendant (ee 


The answer is that in the ditetinstanses cnt oO 


burden of proof is upon the defendant. 


By section 118 of the Negotiable Instrument 


- 1881, until the contrary is proved it shall be pre 


that every negotiable instrument is made or dra’ 
consideration and by section 20 of the same Act 
one person signs and delivers to another a paper st 


in accordance with the law relating to neg 
instruments and either wholly blank or having 1 


thereon an incomplete negotiable instrument he.t 
gives prima facie authority to the holder ther 
make upon it, or to complete upon it, a neg 
instrument for any amount specified therein ai 


exceeding the amount covered by the stamp. 


It will be seen that the section’ requires th 
instrument should be stamped in accordance wi 
law and that it should be deliv€red. If the 
intends the document to become a negotiable insti 
itis for him to take care that it is issued in acco 
with his intentions, and for him to prove that the 
into whose hands it has found its way had not 


_ the authority to make or complete’ it. If he do 


intend the document to be a negotiable instrun 
all he will not be liable for the act of a bailee o 
who turned it into one : his signature does not 
as an estoppel against him. But adopting the w 


[1039 


the learned Judge who made the reference, he has to 


-, to be. 


“prove that the promissory note is not. what" it. ‘appears: 
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The order of reference mentions the case of 
Hoe Moh v. I. M. Seedat (1). With respect I cannot 
agree with the decision in that case and the following 


passage in the judgment is, I think, gravely misleading : 


‘All that the defendant admitted in this case was that his 

signature appeared on the document filed. Now it is quite clear 
that if the plaintiff had merely set forth in the plaint that the 
defendant’s signature appeared on the. document without any 
further allegation of fact his plaint must have been rejected as 
disclosing no cause of action. It was a necessary averment to 
state that the defendant had promised to pay him the sum named 
with interest. The admission made by the defendant did not 
establish the plaintiff's case, and if there had been nothing on the 
pleadings besides the plaint and the defendant’s denial, the suit 
must have failed. It is quite true that the fact that the defendant’s 
signature appears on the note is of very great evidentiary value, 
and in many cases of this nature it might be sufficient corrobora- 
tion of evidence given by the plaintiff himself to establish the 
plaintiff's case. That would depend on the circumstances of the 
particular case. But the defendant did not and never has admitted 
the material propositions of fact which would give the plaintiff a 
right to sue, and the burden of proving the loan in our opinion 
rested on the plaintiff.” 
Production of the promissory note itself, once the 
signature is proved ,or admitted, shifts the burden to 
the maker. Consideration is presumed in the case of 
negotiable instruments and need not be proved 
independently as in the case of an ordinary suit 
founded upon contract, 

The law on this matter is as stated in Jagmohan 
Misir v. Mendhai Dube (2). Circumstances may of 
course exist which would weaken the ordinary presump- 
tion that a negotiable instrument has been executed for 
value received and when all the facts are before the 


Court the presumption raised by section 118-of the Act. 


may be rebutted and the burden of proof shifted back 





(1) (1927) LL.R. 5 Ran. 527. (2) (1931) LL.R. 54 All. 375, 
2? 
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939 to the plaintiff: [see Moti Gulabchand v. Mahomed 
Suaua Mehdi Tharia Topan (1); Mallavarapu Nardsamma v. — 
Dura Mean. Boggavarapu Bulli Veerraju (2)]. It is, however, 
Rosexts, in plain contravention of the Statute to ignore the 
; presumption Taised i in the first instance. Hoe Moh v.. 
I, M. Seedat (3) cannot be taken’as good law and must 
be taken to be overruled. _ Advocates’ fee five gold 

mohurs, 


BAGULEY, J.T agree "and have nothing further to 
add to what I said in my order of reference. 


SHARPE, Jud agree. 


~ @) syle IR. 20 Bom. 367. (2) (4934) JER, 58 Mad, BA 
{3).°(1927) ILL.R.5 Ran. 527. . 
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FULL BENCH (CIVIL). 


Before Sir Ernest H, Goodman Roberts, Kt., Chief Justice, Mr. Justice Mya Bu, 
Mr, Justice Baguley, Mr. Justice Ba U, and Mr. Justice Braund, 


MA HNIN YEIK AND OTHERS 
Oh 
K.A.R.K. CHETTYAR FIRM.* 


Receiver, appoiritment of ~Suit on a simple mortgage—Simple mortgagee’s rights 
and remedies—No transfer of ownership or right to possession—Eiiforce- 
ment of right by judicial sale—Reiits and profits not part of security except 
by contvact—English  mortgage—Mortgage by deposit of title deeds in 
Burma—Remeities only those of simple mortgagee—Power of sale and power 
of appointing receiver in English mortgage—Transfer of Property Act, 


ss. 58, 69,694, 96—Jurisdiction of Court to appoint receiver ii simple mort-' 


gage suit—Civil Procedure Codec, O. 40, r. 1, sub-rule (2)—" Just and 
convenient "—English ‘rules in equitable mortgages inapplicable—A ppoint- 


ment in contravention of sub-rule (2) ‘not just—Preservation of security— 


Appointment of receiver of retits and profits not part of security—Enlarging 
the security of the creditor—lInterest in arrecr or substantially in arrear— 
Security becoming insufficient—Facis and circumstances of cach case~ 
Property being wasted, damaged or alienatcd—Remedy of temporary 
injunctton—Civil Procedure Code, O. 39, ¥. 1. 

In default of payment simple mortgage gives to the mortgagee a right, 
not to possession but to sale, which he must work out in execution proceedings. 
In such a mortgage there is no transfer of ownership and the mortgagee must 
enforce his charge by. judicial sale. 

Sri Raja sista Rao v. Sri Vira Razu, 1.L.R. 19 Mad, 249 (PC, ), 
referred to. : 

In a simple mortgage and in the absence of express provision to the contrary 
the rents and profits from the land belong to the mortgagor and do not form 
part of the security for the repayment of the mortgage money or the interest 
.on the loan. 

Inan English mortgage there is a transfer of the ownership of the mureagee 
‘property with a promise to repay the debt ona certain date, If the money is 
duly paid the mortgagor has a = to have the property retransferred to him 
‘by the mortgagee. *. 

Narayana v. Verkataramana, LL.R. 25 Mad. 220, referred to. 

In England a-mortgage by deposit of title-deeds carries with it the remedies 
incident-to an English mortgage, whereas in Burma, by virtue of s. 96 of the 
‘Transfer of Property Act, it carries with it the remedies to which a simple 
‘mortgagee may have recourse and those remedies.alone. 











* Civil Reference No. 3 of 1939 arising out of Civil Misc. Appeal No. 87 of 
1938 of this Court from the order of the District Court of hein in Civil 
‘Misc. No. 1 of 1938. 
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Carter. v. Wake, 4 Ch.D. 605 ; James v. James, 16 Eq. 153; Oo Noung: v.. 
Moung Htoon Oo, 1.L.R. 13 Cal. 322 ; ; Srinath Roy v. G. Das, 1 L.R. 24 Cal, 348, 
referred to. ‘ 

Manekji v. Rustomyi, 1.L.R. 14 Bom. 269, dissented from. 

Ins. 69 of the Transfer of Property Act in the case of.an English mortgage 
the mortgagee is given under certain conditions a power of sale without the 
intervention of the Court ; and in s. 69A he is given the power of appointing a 


‘-yeceiver under certain conditions, provided he has the right to exercise the 


power of sale himself. No such powers are given to the simple mortgagee. 
In the case of a simple mortgage the Court has jurisdiction to appoint a- 
receiver whenever it is just and conyenient so to do. Such appointment must. 


. dépend upon the facts of each particular case. But whether it is just and 
convenient to appoint.a receiver in the. case of a simple mortgage. does not 
depend upon the application of rules laid down in England in connection 


with equitable. mortgages in that country. If it is plain that the receiver 
should act in breach of sub-rule (2) of O. 40, r.1 of the Civil Procedure Code, it 


‘is niéither just nor convenient to appoint him, since he cannot perform such a. 
- task, norcan the Court authorize him to do'so.: But if it be shown that there is a. 


reason for-his appointment upon the grounds of justice and convenience which. 
will enable him to preserve the security of the mortgagee without infringing. 


‘the sub-rule the power of the Court to appoint him, which is unfettered, may be: ; 
~ exercised upon these grounds, 2 


- It cannot be just and convénient to appoint a receiver’ ie the sole purpose 
of taking possession of rents and profits unless they have been expressly made- ; 
part of the security for the debt by the instrument creating the mortgage, even if, 

having done so, the Court could put the receiver into possession. The fact that. 


ce ee -on the simple mortgage debt is in arrear, or Substantially i in arrear, can: 


only. be a factor. in deciding whether a receiver should be appointed ; the fact 


that the security is likely forany reason to become insufficient may be another 
factor ; but the governing words of the rule are whether it is just and convenient 
and in deciding this matter due weight must be given to all relevant considera-- 
tions. including those mentioned in sub-rule (2) of O, 40, r.1 of the Civili 
Procedure Code. ; 

If the property in a simple mortgage suit is in danger of being wasted, 
damaged, or alienated, the mortgagee can obtain a temporary - ee by 
proceedings under O. 39, r.1 of the Code. . 

Cheityar, S.K.R.M. v. V.E.A.Chettyar, LL.R. 14 Ran, 16; Ma Joo Tean v.. 
The Collector of Rangoon, 1.L.R. 12 Ran. 437 ; Ram si esa’ ial Anandi Lal, 1.L.R.- 


" 58 All. 949, (F.B.), referred to. 


A.C; Baroocha v. MLR. M.A. Chettyar,. 5 L.B.R. 135; Age Ally Ramzaw 
Yeedi v. Balthazar & Son’ Lid., 1.L.R. 14 Ran. 292 ; Damodar v. Radhabai, 


.40 Bom. L.R. 1266 ; Khoo Joo Tin v. Ma Sein, LL.R.6 Ran. 261 ; Jaikisondas v.. 


Zenabai, LL.R. 14 Bom. 431; M. Pillai v. Ramasami, LL.R. 56 Mad, 
915 5 “Maharajadhiraja Bahadur of Darbhanga v. Bose, 42 C.W.N. 266; 
v, Mangammnral, 1,.L.R. 14 Ran, 308 ; Subramanyam Chettyar v. 
Ethirajulu;: "(1938) 1 M.LJ. 249, dissented from (in couneoton. with. simple 





. mortgages). 


Held by @a U J. (whilst agreeing with the judgment of the Full Benclz 
as to the grounds upon which a receiver may be appointed in-a simplé mortgage: 
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suit), dissentiente that sub-rule (2) of Order 40, r. 1 of the Civil Procedure Code 
refers to a third party and not to a party to the suit, and that a receiver may 
‘be appointed in a simple mortgage suit, in a proper case, even though the rents 
and profits are not part of the mortgage security. 

Ajapa Natesa v, Ramalingam, 20 1.C. 767 ; Damodar v. Radhabai, 40 Been 
L.R. 1266; Kumar Satya Narain v. Rani Keshabati, 18 C.W.N. 537 ; Owen v. 


‘Homan, 4-H.L. 997; Paras Ram v. Puran Mal, A.LR. (1925) Lah, 590, 


referred to 
Rain Swarup v, Anandi Lal, LLL.R. 58° Al 949, questioned. 


In Civil Miscellaneous Appeal No. 87 of 1938 of 
this Court against the order of the District Court of 
Hanthawaddy in Civil Miscellaneous No. 13 of 1938 
Mya Bu and Mosely JJ. made an order of reference 


for the decision of a Full Bench in the following _ 
terms : 


* 


Mossy, J.—This is an appeal by. the defendant in a suit for sale 
on a simple mortgage against an order relating to the appointment 
of a receiver. It was lodged prematurely, as the order appealed 


"against was a provisional one deferring that appointment if the 


‘defendant furnished security for rents and profits. . The matter 


fhas been regularizeg:however as a.subsequent order (filed) was 
passed appointing a receiver, and the grounds of appeal have been 
amended. The reason advanced. by the plaintiff-respondent for 
the appointment of a receiver was that interest wasin arrears. It 
awas contended by the defendant that the security was sufficient 
for securing the payment of the mortgage debt. The only reason 
given for the order by the learned District Judge was that he was 
of opinion that this was clearly a case in which a receiver should 


be. appointed. The matter could therefore have been taken up in’ 


xevision. 
The case for the appellant is that the fact that interest was in 


arrear is not ‘by itself in law a sufficient ground for the appoint- 


- ment of a receiver. It was later argued’algo that the Courf-has no 


power in a suit on a simple mortgage to order the appointment of 


a Receiver at all. 
_ It was held by Sir Arthur. Page C.J., and Ba U_and Leach JJ. 
sitting.as_a Special Bench of this Court in S. C.ijgukanna.v. 





' Mangammal (1) that the court will appoint a receiver in a mortgage 


suit, as in a suit of any other nature, when it is just and convenient 





(1). (1936) ILL.R. 14 Ran, 308, 
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to do so, and that normally, when the interest is in arrear, a. 


receiver will be appointed. as. of course at the instance: of the 


mortgagor, whether the property is sufficient to cover the mortgage 


debt or not. This ruling followed after a very brief interval a. 


similar decision in Aga G. Ally Ramzan Yezdi v. Balthazar & Son, 
Lid. (1). where Chief Justice Page and Ba U J. upheld an order 
to that effect by Leach J. sitting on the original side. The decision 


“in Ramzan Yezdi’s case was in conflict with a slightly earlier 


ruling of a Bench of this Court, S.A.R.M. Chettyar v. V.E.A. 


' Chettyar (2), where it was laid down by Baguley J. and Mya Bu J. 
_ that the mere fact that interest was in arrear did not necessarily. 


entitle the’ plaintiff to have a receiver appointed.- The criterion, 


-it wag said, was whether the security was stifficient or not, and if 


_, the security originally sufficient ‘was likely to become insufficient 


either by reasdh of considerable accumulation of interest or by — 
reason .of depreciation of’the value of the property itself, the 


_ Court in its discretion” would appoint a receiver.. 


The view that 4 receiver can be appointed ina suit for sale 
ona ‘simple. mortgage had before S.K.R.M.: Cheityar’s case beer -. 
meeps taken in this province. ‘since. Ahmed. Cassim Baroocha — 

. M.L.R.M.A. Chetty Firm (3). “It is also the view taken by the 
ee Courts of Calcutta, Bombay, Madras and Lahore... Alahabad; 


Patna and. Qudh: have taken the contrary’ view. The question 


was exhaustively and lucidly reviewed by Sulaiman C.J. in the 


Full Bench ruling Ram Swarup v. Anandi Lal (4), the report of 


which was not available at the time that Venkanna’s case was. 
decided here. 

On the narrower question involved: I am in doubt whether the 
view of justice and convenience taken in Venkanna’s case: was. 
correct, or whether the decision in S.K.R.M. Chettyar’s case. was. 
rightly overruled. On the wider question I think there is much 
cogency in the reasons given in Ram St arup's case, where it was. 
held that a receiver cannot be appointed at the instance of the 


plaintiff i in a suit for sale on. the basis of a simple mortgage. 


I think that the whole question should be reconsidered on 
reference to a Full Bench of this Court. 
_ I will briefly review the rulings of this Court and the basis of 
iudgment in Ram Swarup, The ground is anise 






and may ‘be covered ehorsay: 





~ (2) (1936) LL.R. 14 4 Ran. a ©) (1909, 5 LIBR. 135. 
(2) (1935) LL.R. 14 Ran. 16, ~ (4) (1936) T.L.R. 58 All. 949- 
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Baroocha’s case was a suit.for sale on an equitable mortgage. 

It was held that as the wording of Order 40 Rule t enabling the 
Court to appoint a receiver where it appears just and convenient 
to do so was taken from the English Judicature Act the practice 
of the English Courts should be fotlowed, which was as a general 
tule to allow the appointment of receiver in the case of either legal 
or equitable mortgages if interest was in arrear, and in the case of 
_an equitable or puisne mortgage also if the security was insufficient. 
The head-note in the case reads that the practice of the English 
Courts-is that receivers are usually appointed as a matter of course 
if interest on mortgages either legal r equitable isin arrear. The 

judgment however says: 
“Tt ig enough to grant a receiver at the instance of a puisne 
(or equitable) “ mortgagee that the payment of interest 
is in arrear, or that there is reason to apprehend that 


the property is insufficient to Pas the incumbrances 


thereon ” 


s 
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The decision appears to -have been based on both these 


grounds. 
As Sulaiman. €.J. pointed out (1) decisions similar ‘to this 


. judgment ignore two things, firstly the essential differences between 
an English mortgage arid a simple mortgage in India, and: secondly 
the fact that there is nothing ‘in English practice corresponding 


to the limitation placed by sub-rule (2) of Order 40 on the power 


of the Courts in India to appoint a receiver. The English rule is 
based not on statutory provisions but on Equity. a 

Sub-rule (2) (see page 965 of Sulaiman CJ.’s igs ale runs as 
follows : 

“Nothing in this rule shall authorise the Court to remove 
from the possession or custody’ of the property any 
person whom any party to the suit has nota S aderinel 

_— ¥ight so to remove.” 
Rule t sub-rule (t) empowers a Court, where it appears to’ it 
just and convenient (a) to appoint a recéiver of any property, 


. (6) to remove any person from the possession or custody ; 


of the property. 
Both the sub-rules must be read together as part.and parcel of 


one rule. It follows that the Court has no authority: to remove 
from the possession of property any ‘person whom any party to the 
suit has. not.a present right to remove... - Pl eee 


(1} (£936) .L.R. 58 All, 949,957, 958. - 
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There is no. justification for reading sub-rule (2) as if it. were 


ise any person other than the parties to. the suit”’ Sub-rule (2) 


must be read in a relation to sub-rule (1), (6) and the 


‘words “any person” ‘must have the same meaning in. both 


sub-rules and include the parties to the suit. 
' Baroocha’s,gase was followed in Khoo fos Tin v. Ma Sein + (1) by. 


mortgage bond, and it was apparently held that that was sufficient 
ground for the appointment of a receiver, though later on the 
judgment also says that interest was heavily in arrear. : 

In Ma Joo Tean v. The Gollector of Rangoon (2), a decision of 
Sir Arthur Page C.J. and Ba U J., the mortgage was an English one, 
comprising rents and profits, and the remarks at page 442 of the 
judgment regarding the rents and profits. of properties under. 
simple morigage must be considered to be obiter. They were 
also. dissented from by the same Judges later in Aga G. Ally Yezdi 


' ye Balthazar-& Son, Lid. (page 294 of the judgment there). 


-. In. S:K.R:M. Chetiyar v. V.E.A. Chettyar Baguley J. said. 
that Baroocha’s case was no warrant for the proposition that the . - 
bare fact ‘of interest being i in arrear was by itself always a sufficient. 


ground for the appointment of a receiver. Strictly speaking I 
- think, Baroocha’s case merely laid that down as an invariable rule 
* in respect of equitable mortgages, and only asa general rule in 


the case of legal mortgages. The gist of this ruling has already 
been given. I would respectfully coficur in what was said there, 
provided, that is that a receiver can be appointed at all in simple 
mortgage suits. That matter was not allowed to be raised there, 
as the only rulings then available which laid down the proposition 
that a. receiver could not be appointed in such suits were in 
un2uthorised ‘reports, and the Judges held themselves bound by _ 
the decision of this Court in Khoo Joo Tin’s case. 
In Aga G. Ally Ramzan Yeedi v. Balthazar & Son, Lid., Page 
CJ. referred to the English practice, and held that the equitable 
doctrine applied in England should form part of the law in India as 
being in accordance with equity justice and good conscience. 
There was, he said, no reason why 
“the defaulting mortgagor should be allowed to batten on 
the rents and profits without paying the principal or 
interest due on the mortgage.” 





+ (4) (1938) LL.R,6-Ran, 261, (2) 1934). 1.L.R 12 Ran, 437, 
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It was held, in short, that it was just and convenient to appoint 
receiver in simple mortgage. suits. The mortgagor’s side of the 
question was not alluded to, and the discussion was confined to 
the English doctrine and English practice. 

S.K.R.M. Chettyar v. V.E.A. Chettyar was finally overruled 
by the brief decision of the Special Bench in S,.C. Venkanna v. 
Mangammal which relied.on what was said in Yezdi’s case. I 
would remark that interest tendered and refused (see page 310 of 
the judgment) cannot be said properly to be in arrears at all. 

I have already referred in part to Sulaiman C.J.’s judgment in 
Ram Swarup v:-Anandi Lal, wiiere he discusses one line of 
reasoning employed by the High Courts in India which have 
adopted the view that receivers can be appointed in simple 
mortgage suits for sale. This line of argument is that as the 
power to appoint receivers in such suits exists in England it must 

- therefore be held to exist in India also.. Sulaiman ‘C.J. goes on 
(page 958 ibid) to discuss other lines of reasoning. One, he says; 
is a sort of special plea for the simple mortgagee showing how 
hard it may be on him if a receiver be not appointed. He points 
out that there is provision in Order 39 Rule 1 to prevent waste, 
and that there is no danger of alienation. The view that the 
mortgagor should not continue to appropriate the income of the 
mortgaged property ignores, he maintains, the terms of the 
contract between the parties. The property is a mere security 
for the payment of the money,;,and the mortgagor is entitled to 
appropriate the income until the property is sold, and the 
mortgagor’s right to redeem is lost. The expense and burden of 
the appointment of a receiver falls on the mortgagor, the benefit 
of it goes exclusively to the mortgagee. 

Another line of reasoning (page 961 ibid) is that the appoint- 
ment of a receiver is an equitable relief, and all that is necessary 
to see is whether it is “ just and convenient” to appointa receiver 
irrespective ofthe nature of the suit. The law has been codified 
in India, and the question of jurisdiction depends not so much on 
equitable considerations, {which may differ according as the 
point of view taken is that of the mortgagee or of the mortgagor), 
as in the language of the statutory enactment itself. 

There is:much I think to be said for the view expressed in 
Ram Swarupf’s case that Order 40 Rule 1 does not empower the 
Court to appoint a receiver ina suit’ for sale based ona simplé 


mortgage. The rulings of Ophee ‘High Courts which. take the 
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— contrary view need not be cited here. The line: of argument in 
Ma Hnin_ these cases has been well summarized: in Rain Swaruf’s case. 
sin I would refer to.a Full Bench of this Court the follawing two: 
KA.RK. ° questions : 





Ceeiexs (1) Can.a receiver be appointed in a suit for sale based on a 
—. oe phe mortgage ? 
MoszLy, J.” : 


(2) If thé. answer to the first question is in the affirmative; 

can a receiver be appointed merely because interest on 
the mortgage. debt is in arrear, or because it is 
substantially in arrear, or can he only be appointed 
when the security: is likely. to. become insufficient 
either by reason of accumulation of interest or by 
reason of depreciation of the. value of the property 
itself ? 


Mya Bu, J.—While lam not necessarily prepared at present 
to.agree with the opinion expressed by my brother Mosely on, the 
first question referred I agree that. it is. desirable to heer both 
Gpeenons in the form: Put. Stee 


A receiver cannoitbe ace: ina suit upon a simaple 
 maortgage of immovable property simply because interest 
is in arrear. In many cases the English rule has been” 
applied and a receiver has been appointed as a matter 
of course where the interest has been in arrear but it is 
unsafe to apply English decisions in suits on mortgages 
which in many respects differ from mortgages known to. 
the English Law. In England a legal mortgage vests 
‘the legal estate in the mortgagee together with the 
‘immediate right of possession and an equitable mortgage 
is treated as an agreement to execute a légal 
and as carrying with it all the remedies incident to such 
mortgages. Section 58 of the Transfer of Property Act 
_ contains a classification of the mortgages recognized, in 
this country. It defines, a simple. mortgage as the 
transfer of an interest, not ownership, in. speeific 
.immovable property. The Act does net confer any 
right in the mortgagee to the possession or to thé ‘rents 
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of the mortgaged property. [Reference was made to 
sections 69 and 69A of the Transfer of Property Act.] 
In England the legal mortgagee as well as the equitable 
mortgagee is entitled to the rents though the latter is 
only entitled to them from the time of his application 
upon which the order for sale is made, A receiver is 
consequently appointed as a matter of course if interest 
is in..arrear but this rule cannot be applied here to all 
kinds of mortgages. he right of the simple mortgagee 
to the appointment of a receiver has been exhaustively 
discussed in the recent Full Bench ruling of the 


Allahabad High Court in Ram Swarup v. Anandi Lal 


(1).. Sub-rule 2 of Order 40, rule 1 of the Civil Procedure 
Code has nothing corresponding to it in Order 50; 
rule 6 of the Rules of the S Supreme Court. 


{[BRAUND, J. Sub-rule (2) means you do not appoint 
a receiver if you cannot give him possession and posses- 
sion means physical possession. Ifthe rents belong to. 
the mortgagor, it is no: use appointing a receiver.] _ 


The mortgagor is. entitled to. the rents. and profits of 
the mortgaged property until he ceases to be its owner 
by: virtue of the sale under the mortgage decree. Ht 
could therefore be neither just nor convenient to 
appoint a receiver of the Benits and profits. In Aga Ally | 

Ramzan Yeedi v. Balthazar & Sou (2) it was held that. 
apart from express agreement the simple mortgagee and 
the mortgagee by deposit of tithe deeds have no right te 
the rents and profits accruing from the mortgaged 
property during the subsistence of the mortgage. But 
the Court. further held that where in a suit by a 
mortgagee by deposit of title deeds or by a simple 
mortgagee a receiver is appointed, the Court would 


(1) LL.R. 58 Ai 949, 968. (2) LER. 14 ein: 98. 
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allocate to the mortgagee. the rents and profits in the 
hands of the receiver.. Thaf’would be enlarging the 
security of the mortgagee and ‘giving him what he is 
not entitled. to in law or by the terms of the mortgage 
instrument.. N. C..Chowdhury v. R. P. Singh (1). 

_ For. the rights and. remedies of an equitable 
mortgagee in England see Carter v. Wake (2); 
Halsbury’s Laws of England, Vol. 23, paragraph 671; 
Fisher on Mortgages, 7th ed. p. 715. 

- Ordinarily if the value of the mortgaged property is 
sufficient to cover the debt, it is not just or convenient 
to appoint a receiver merely because of arrears of 
interest.. The Court must take into consideration all the 
circumstances of the case and the conduct of the - 
parties. If the realization of the. final. decree is 
delayed, e.g. by an appeal to the Privy Council the 
Court can always put the mortgagor on terms. In the. 
case of a simple mortgage the mortgageé*can have a 
receiver appointedgprovided the rents and profits are » 
also mortgaged to him and proper grounds are made 
out for such appointment. Section 96 of the Transfer 
of Property Act says that the provisions which apply to 
a simple mortgage apply to a mortgage by deposit of 
title-deeds. Buta simple mortgage in Burma has. not 
the same incidents or characteristics as an equitable 
mortgage in England. Some of the decisions in India 
and Burma have gone wrong because of the application 
of the English rules relating to an English mortgage, 
or of the rules relating to equitable mortgages in 
England to all kinds-of mortgages in India and Burma. 
Reference was made to Manekji v. Rustomyi (3), 
Jaikisondas v. Zenabai (4), Damodar v. Radhabai (5), 





(1) A.LR. (1932) Pat. 360, ~ (3) LL.R. 14 Bom. 269, 
(2) 4 Ch,D. 605. (4) LL.R. 14 Bom. 431. 
- (5). 40 Bom. L.R. 1266, et aes 
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Maharajadhiraja Bahadur of Darbhanga v. A. N. Bose 
(1), Ethirajulu  Chetti: - -Rajagopalachariyar (2), 
Maharaja of Pittapuram v. Gokuldoss (3), M. P. Pillai 
v. Ramasami Chettiar (4), Gobind Singh v. Punjab 
National Bank Lid. (5), A.C. Baroocha v. M.L.R.M.A, 
Chetty (6), Khoo Joo Tin v. Ma Sein (7), Ma Joo Tean 
v. The Collector of Rangoon (8), S.K.R.M. Chettyar v. 
V.E.A. Chettyar (9), S. C. Venkanna v. Mangammal (10). 





Kalyanwala for the respondent. The law allows 
appointment of a receiver whenever it is just and 
convenient. The words of the Code are very wide. 
A receiver is appointed not only in mortgage suits 
_but in a variety of other suits, such as suits for 
' partition, administration of an estate, dissolution of 
partnership. An executor or an administrator can 
be removed and replaced by areceiver. Ifa simple 
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mortgagor commits waste, it is only just that he should -— 


be removed'and a receiver appointed. Sub-rule (2) of 


-O. 40, r. 1 ought not to be made apfilicable to parties to _ 


the suit, otherwise the appointment of a receiver in many 
proper cases could not be made. A simple mortgageé 
and a mortgagee by deposit of title deeds have as much 
right as an English mortgagee to apply for a receiver in 
a proper case. When a receiver takes possession jof 
the mortgaged property he takes it from a party to the 
suit, the mortgagor, and atts as his agent. i 


[BRAUND, J. That is not so.. The rossession is by 
the Court through its officer, the receiver. ] 


As to the position of a receiver see Ma J 00 Tean v. 
The Collector of Rangoon (8) at p. 440. A plaintiff 


(1) 42 C.W.N. 266. (6) 5 L.BR. 135. 

(2) LL.R. 52 Mad, 979. (7) LL.R. 6 Ran. 261. 

(3) LL-R. 54 Mad. 565. (8) I.L.kK, 12 Ran. 437. 
(4) LL.R. 56 Mad. 915. (9) LL.R. 14 Ran. 16. 


(5) A.LR, (1935) Lah. 17. (10) LL.R. 14 Ran. 308. 


- : 
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who seeks to set aside a transfer.as fraudulent has no 

present title to the proper. “he can have a‘receiver 

in a: proper case. The Wdras High Court has 

distinguished the Allahabad ruling and the Bombay 

High Court has dissented from it. S.A. Subramanyam 

v. K. G. Ethirajulu {(A\, Damodar v. Radhabai (2). 

_ Asimple mortgagee has the right to obtain a decree 
for sale. This is a present right and he must possess it 
at the commencement of the suit, otherwise he cannot - 


file the ‘suit. 







[Roserts, C.J. Is it just to give a mortgagee 


greater rights than he has under his contract ?] 


If the mortgagor does not pay his interest regularly 
he is ‘ominitting a breach of his contract. He may 
also prolong the suit and prevent realization of the 
security to the detriment of the morigagee. 

The receiver acquires no proprietary rights or- 
interest - in. the property of which he is appointed 


ir eceiver. Maung Ohn Tin v. P.R.M.P.S.R.M. Chettyar 


\Firm (3). The-law in Burma is the same as that in | 
‘England with regard to appointment of receivers in 
mortgage cases. Aga Ally Ramzan Yeadi v. 
Balthazar & Son, Lid. (4), see pp. 299 to 301. 


: Roperrs, C.J].—The questions referred to this Court 
are as follows : 


‘A ‘Can a receiver be-appointed in a suit for sale based upon a 
simple mortgage ? 
-- 2. 1f the answer to the first question is in the affirmative, can 
a receiver be appointed merely because the mortgage clebt is in 


- arrear, or because it is substantially in arrear,.or can he only be 


appointed when the security is likely to become insufficient either 
by reason of accumulation of interest or by reason of depreciation 
of the value of the property itself ? 


(1) (1938) 1 M.LJ. 249. (3) LL.R. 7 ‘Ran. 425, 426. 
(2) 40°Bom. L.R. 1266. (4) L.L.R. 14 Ran, 292. 
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The characteristics of a simple mortgage in this 
country have often been ‘oe sight of. 


“In default of paynient.-a simple mortgage gives to the 
. mortgagee a right, ‘not to possession but to sale, which he must 
avork out in execution proceedings.” ; 


[per Lord Hobhouse in Sri Raja Papaimma Rao v. 
Sri Vira Pratapa H. V. Ramachandra Razu (1)). The 
borrower or mortgagor remains in possession of the 
mortgaged property ; he promises two things, first that 
he will repay to the mortgagee the mortgage money or 
amount of the debt ; and, secondly, that if he fails to 
pay, the mortgagee shall have the right to cause the 
mortgaged property to be sold and the proceeds of the 
sale to be applied to the payment of the debt, or if 
such proceeds are insufficient to satisfy the debt to be 


applied to its reduction. [Section 58 (5) of the Transfer 


of Property Act.) 
In other “Words, the security which the mortgagee 
obtains before making an advance is that of the land 


itself ; if the mortgagor makes default the mortgagee . 
has the right to cause it to be sold. This does not 


mean he can sell it himself without the intervention of 


~ . the Court ; the right to bring the land to sale must be 


worked out in execution proceedings, under the 
supervision of the Court. 

Money may be borrowed upon a simple mortgage of 
immovable property and a hypothecation of crops or 
chattels. If this is done the security is extended to the 
crops or chattels hypothecated. But it is not a 
necessary incident of a simple mortgage that the 
security should be so extended. There may be, and 


generally is, a personal obligation not only to repay the 


loan but also to pay interest upon it, but in the absence 
of express provision: to the contrary the rents and 


(1) (1896) EL.R. 19 Mad. 249, 253, 
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' profits from the land- belong to the mortgagor and do 


not form part of the securiiy.for the repayment of the 
mortgage money or the interest on the-loan. 

English mortgages are quite different. In an 
English mortgage there is a transfer of the ownership of 





the mortgaged property with a promise to repay the 
debt on a certain date. If the money is duly paid the 


mortgagor has a right to have the property retransferred 
to him by the EOL tgagee EE Vv.  Venkatara- 


mana (Th). 


“These two contracts are so dticentt in their dice 
that it seems unfortunate that the word “ mortgage” 
should be common to each of them. When we come 


to consider what aré known in this country as mort- . 
gages-by deposit of. title deeds, care must be taken to” 
avoid further confusion. 


Mortgages by deposit of title deeds in this country 


originated, no doubt, from the équitable rule in force. 


in England thal the merc fact of deposit of title deeds 


as security’ for a debt created.a charge..upon the. 


property. Hence in England such. nee were 
know as equitable mortgages. 

Now in England the position of an equitable 
mortgagee gives him a right of foreclosure. (James v. 
James (2).| A deposit of title deeds is regarded as a 
contract for a legal or English mortgage which gives to. 


‘the mortgagee or person claiming through him all such 


rights as he would have had if the contract had been 
‘completed. This is briefly put by Jessel M.R. in the 
following observations in Carter v. Wake (3) : 


‘“ When there is a deposit of title deeds, the Court treats that 
asan agreement to execute a legal mortgage, and therefore as. 


carrying with it all the remedies incident to sucha mortgage. 


(a) (1902) 1.L.R. 25 Mad. 220, (2) (1873) 16 Ea, 153, 
(3) 4 Ch.D, 695: 
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‘None of this reasoning applies to a pledge of chattels ; the pledge 139 
never had the absolute ownership at law, and his equitable rights -Ma-HNIN 


cannot exceed his legal title.” : es “RBH 
KARR 
In 1889 the Bombay High Court held in M@ Manekji v. ee 
Rustomji (1) that a mortgagee by deposit of title deeds _—— 


had the right to sue for foreclosure of-sale, but in Ca alle 


Calcutta it was held that the appropriate remedy was a 
decree. for sale and not for foreclosure, ‘Oo Noung. v. 
‘Moung Htoon Oo (2), (obiter dicta), Srinath Roy. 
Godadhur Das (3). In-the latter case Jenkins © 
‘said : ee a Pe 





‘I was referred to the statement in a text book that the 
practice in -morigages of this class is regulated by the English 
- practice and if that statement were correct then the remedy would 
be foreclosure. It seems however that the practice in this Court 
has for a long series of years: been to. decree a sale, and I ciate 
ingly will make a decree i in that form.” ae 


At. the: ‘present fae we are governed by section 96. 
of the Transfer of Property Act which was an amend- 
ment by 4 Act XX of 1929, It runs as follows : vette 


“The provisions heivinbefore Kantinnite which cae to“a 
simple mortgage shall, so far as may be, are’ tora. Sense by 
deposit cf title deeds,” cee 


This leads 1 me to the’ “conclusion: that.a ahortgage By 
deposit of title’ ‘deeds | in this | country - has’ ceased’ to 
‘possess, if it ever did possess, thosé characteristics 
which were engrafted upon equitable mortgages by 
deposit of: title deeds in England by the’ doctrine laid. 
down in James v. James (4) and in Carter v. Wake {5). 
To call them both equitable mortgages and to assume 
that their incidents are alike in both countries is to 


(1) (1889) LL.R. 14 Bom. 269, (3) (1897) LL:R. 24 Cal. 348, 
. (2) (1886) LL.R. 13 Cal, 322. (4) (1873) 16 Bq. 153. 
(5) 4 Ch.D. 605,” 
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prepare the way to error, In England a mortgage by 
deposit of title deeds carries with it the remedies 
incident to an English mortgage, whereas in this country 
it carries with it the remedies to which a simple 
mortgagee may have recourse and those remedies alone. 

In the case of an English mortgage, and in certain 


-other cases- expressly laid down in section 69 of the 


Transfer. of Property Act, the mortgagee is given a 


power of sale without the intervention of the Court; 
"but the exercise of. this power is not applicable in tive 
case of a simple mortgage. Again in section 69A where. . 


this power exists the mortgagee may under certain 


‘conditions appoint areceiver, but only where he has the 
-tight to exercise. the power of sale ‘without the Court’s 


intervention under section 69. Itis conceded that. no 


‘mortgagee has the power to appoint a receiver in the 


case of a simple mortgage only. ; 
The power of the Court to appoint a receiver is 


~ given by Order 40, rule 1, which “begs with ae 
‘following words : nee oe ade eee 


“Where it appears to the Court to be just anid oonveaient the 


Court. may by order. 
- (a) appoint ‘ receiver of any property before or after 


decree ; 


That is the first step. It must per to be “just.and © 
convenient ” that the Court should do so. 
The order goes on to say that having appointed a. 


‘receiver’ the Court tnay remove any person from the 
‘custody or possession of the property and commit the 
property to the possession custody or management of | 


the receiver, and may confer upon the receiver certain — 


powers. It continues : 


* (2) ‘Nothing in this rule shall authorize the Court to remove 
from the possession or custody of property any person whom any 


party to the suit has not a present right so to remove.” 
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These words which constitute a proviso must no — 


doubt be considered when the Court is about to decide 


whether in any particular case the appointment of a 


receiver will be a measure of justice and convenience 
having regard to all the circumstances. 

In the case of a simple mortgage the right of the 
mortgagee is:to a sale which he must work out in 
execution proceedings. If the property in a simple 
mortgage suit is in danger of being wasted, damaged, or 
alienated, he can-no doubt obtain-a temporary injune- 
tion by proceedings under Order 39, rule 1, pending 
the disposal of his suit or the further order of-the Court. 
He does not therefore néed to secure the appointment 
of a receiver to safeguard his. rights in this behalf. As 
was held in Aga G. Ally Ramzan Yeedi v. Balthazar 
& Son, Lid. (1) a simple. mortgagee has no right to 
the rents and profits accruing from the mortgaged 
property during ‘the subsistence of the mortgage. 

In Ma JoOrTean vy. da vilactar_of. es Se 2) 
Page C.J. said: 







“At one time the Court felt some diffidence in agointine a 


receiver at all in a mortgage suit, but both a. ~ “land and if India 
the propriety of appointing a receiver in a suitable case ‘cannot 
now be ee [Fathisondas Gawgadas y. Zenabai and 
another ($).}" 


‘This was @ ease of an English mortgage in which all 


419 
1939 
Ma Hun. 
YEIK 
| 
KA.R,Ke 
CHETT¥AR 
FIRM. 


oat 


ROBERTS, 
CJ. 


the “estate, right, title, interest, property, claim and — 


demand whatsoever of the mortgagors’”’ was transferred 


to the mortgagees as security for the mortgage debt. 
The Bombay case was also a case of an English | 


mortgage. But, with great respect, none of the cases 
which deal with English mortgages seem to me to lend 
any assistance to the Court. Another such case was 


(1) (1936) LL.R. 14 Ran. 292, (2) (1934) I.L.R. 12 Ran, 437. 
(3) (1890) 1.L.R. 14 Bom, 431. 
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Maharajadhiraja Bahadur Sir Kameshwar Singh. of 
Darbhanga v. Anath Nath Bose (1).. We -have to 
decide a-different problem, namely, in what circum- 
stances it.is permissible on grounds of justice and 
convenience to.:appoint a receiver in a simple mortgage 


suit where the mortgaged property isnot transferred 


and-the mortgagor remains.in possession and is entitled 
to the. rents and profits... SG ak 
_Whether it is just and convenient to appoint a 


“receiver in.such a case does not depend, in my opinion, 
upon the application of rules laid down in England in 


connection with equitable mortgages by deposit of title 


deeds in that country ; for such mortgages, as I. have 


already observed, give to the mortgagee all such rights 
as.he would have had if a legal mortgage had been 
completed. The relief given to such mortgagees is 


' therefore analogous to that given in respect of English | 


legal mortgages and bears no comparis 





with the relief 





. From consideration of the’ ‘position: of a suaiiaioce 


ina; ‘simple mortgage suit it will be seen that there may 


be cases in We st will be just and convenient to 


appoint iécz.. .,"as' for instance where the contract 
-between | the parties expressly. mentions that the crops, 
rents,. or profits shall form part of the security for the 


repayment of the mortgage debt. In such a case the 


‘tecéiver; if he took possession of: them, might be doing 
no: more than the mortgagee. would have a right to 
do. But after ‘much: hesitation and with great respect 
I have come to the conclusion that the .case of 


Aga G,. Ally Ramzan Yezdi v. Balthazar & Son, Ltd. 


{2)::goes too far. in saying that ina mortgage. -suit 
(meaning a simple mortgage suit) when interest is in 
-arrear the Court. will normally appoint a receiver at the 


 (0)"(0937) 42 C.W.N. 266, (2) (1936) LR. 14 Ran, 292. 
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instance of the mortgagee. I do not feel thatthe 


English cases there cited can be deemed to have 
reference to suits in which the mortgaged property 
remains in the possession and ownership: of the 
mortgagor as it does in a simple mortgage suit ; and it 
appears to me that by appointing a receiver merely 
because the interest is in-arrear in such a case the 
Court is enlarging the security which the mortgagee 


has been content to accept before making: his advance. | 


No regard appears to have been paid to: the: provi- 


-sions of Order 40, rule 1(2), in arriving at this decision; 
and: it is said that the reason is because: the: words — 
7 any person” in this rule must be taken:to mean 


‘“any person‘other than a party to the suit” and must 
be taken to refer to third parties only. 


A consideration of that matter would make it neces-: 


sary to decide whether, upon the interpretation of the 
words “‘any person” as connoting any person what- 


_Soever, it would ever be competent for the Court to 


appoint a recewer. Upon that matter there has been 
a difference of judicial opinion and a wide field of 
investigation is revealed. ‘ 

The Rangoon decision to which I- have lene 
was followed by -the decision of a Full Bench in 
S. C. Venkanna vy. Mangammal (1) to the same 
effect. The latter casé overruled S.K.R.M. Chettyar. 
v. V.E.A, Chetiyar (2) in which it had been said that 
the question whether it was just and convenient to appoint 





a receiver. generally turned on whether the security was. 


reasonably - sufficient. to. satisfy the decree which. the 
plaintiff-applicant was likely to obtain in the suit.. 


During the same month a full Bench of the High’ 


Court i in Allahabad was considering the same peping 





(1) (1935) LL.R. 14 Ran.-308- ~~ (2) (1935) ILL.R. 14 Ran. 16. 
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ic Rem Swarup. v. Anandi Lal (1). . Sulaiman - C.J. 


pointed -out.that the sole question was whether the 


- Indian-,.statutery law . permitted .or prohibited the 


appointment of a. receiver in .a simple. mortgage suit. 
In England there is no provision. ee ae to. sub- 
rule (2) of Order 40, rule 1. 

‘He also. laid some stress upon the view that ‘lie 


appointment of a receiver in a simple mortgage suit 


would be a.clog on the right of the mortgagor to free 
the property from the charge laid upon it. I think 


there is great force in this contention, but I desire 


iT 


toavoid the words “right-of redemption ” because in: 
a simple mortgage the property is mever transferred 


_ and is not redecmed in the sense in which redemption 


is understood i in England. The learned Chief Justice’ — 


observed. (on page 960) : 


“ The Court cuotta wet constitute itself a gratuitous protector 


..of the simple mortgagee and allow him to receive the income of . 
‘the Seam pha gic da in direct violation of the terms. of the 


contract.” 


With this view I wish to expréss my reriecttul 
concurrence. Then again he points out that when the 


‘feceiver takes possession theré must bé 4 dispossession 


of somedtie, and that to confine the prohibition in ‘sub- 


yale (2) to non-parties only wold be to put a forced 


interpretation upon it. 

Tt seems utinécessary to mé dna exatnine the truth of 
the cotitention that if the sub-tule¢ is to be taken to mean 
aity person whatsoever there would never arise any case 


-in which a receiver could be appditited by the Court: 
wader Order 40, Rulé 1. It is thought to say in answer 


to the questions propounded that the Court has juris- 


‘ diction to. appoint a receiver of any property where it 


are) (1930). LL.R. 58 All, 949, 
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appears just and convenient to do so. The answer to 


the first question must therefore be in the affirmative. | 
The answer to the second question must be that the: 


appointment of a receiver by thé Court must - depend 


upon the individual facts of each particular case. The. 
Court must see what is the object of the application ; if . 


it is plainly that the receiver should act in breach of 


sub-rule (2) it is neither just nor convenient to appoint 


him, since he cannot perform such a task, nor can the 


Court authorize him to do so. His appointment would: 
in sucha case be nugatory. But if it bé shown that there: 


is a reason for his appointment upon the. grounds of 


justice and convenience whith will enable him_ to. 
preserve the security of the mortgagee without infring- 
ing the sub-rule, the power. of -the Court to appoint 


him, which is unfettered, ae 5 be exercised upon these 


grounds. 
In other words, it can never be just and convenient 
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to appoint a receiver for the sole purpose of taking ~ 


possession of rents and profits unless. they have been: 
expressly made part of the security for the debt bythe 
instrument creating the mortgage, even if, having done 
so, the Court could put the receiver into possession. 


I am therefore of the opinion that Ram Prasad v. . 


Bishambhar Nath (1) was rightly decided, and am 
unable to follow the decision in M. Paramasivam 
Pillai v. A.V.R. MS.P.S. Ramasami Chettyar (2), In 
S.A. Subramanyam Chettiar v. K.G. Ethirajulu Chettiar 
(3)..Horwill J. was bound by the former case. The 
case of Khoo Joo Tin.v. Ma Sein (4) must be taken as 
overruled for it applied the reasoning in Ahmed Cassim 
Baroocha v... M.L.RM.A. Chetty (5) to a simple 
mortgage. suit. And the latter case in which si 


(1) 11994) 32 AML LF. $61. ):((0938) AML. 249. 
; hs baie I.L.R. 56 Mad. 915. (4) (1928) I.L.R. 6 Ran. misla 
“{3) (1909) 5 L.B.R. 135," ie te 
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mortgage was by deposit of title deeds cannot be 
regarded a. an authority for the propositions laid down 
therein since the amending Act of 1929 indicated in the 
new section 96 of the Transfer of Property Act that the 


as may be, apply to a mortgage by deposit of title deeds. 
_ We have'also ‘been referred to Damodar v. Radhabai 


(ay . Inthe judgment the case of Jaikisondas Gangadas 
_v. Zenabai (2) is again relied on although it was. an 


English mortgage case. With great respect, the fallacy 
in the later decision seems to lie in the assumption 


_ that a, receiver, if appointed when a licensee of the. 


mortgagor’s is in possession, can exercise rights adverse 


tothe mortgagor. The suggestion here that sub-rule (2) 


of Order 40, rule 1, refers to third parties only and has. 
been merely inserted ex abundanti cautela seems to me 


- to be fraught with difficulty in its application. But I | 


prefer to take the opening words of the rule and to say 


. that the Court undoubtedly has jurisdiction to appoint 
_a receiver in a simple mortgage suit. but that whether - 
“it will do. so must depend upon what is just and — 


convenient in each particular case having regard to the 
reason for which he is appointed, to the precise nature of 
the security in the particular contract whereby a simple 
mortgage has been created and bearing in mind the 
limitations: imposed by sub-rule (2) of the rule itself. 
Since it may be thought necessary to be more explicit 


in answering the second question in the reference I 


would. reply that the fact that interest on the mortgage 
debt is in arrear, or substantially in arrear, can only be 
4 factor in deciding whether a receiver should be 


. appointed : the . fact that the security is likely for any 


reason to become insufficient may be another. factor ; 
but the. governing words of the rule are whether it is 


(1) (1938) 40 Bom. L.R. 1266. © > (2) (1890) LL.R. 14 Bom. 431. 


~ 
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just and convenient and in deciding this matter due. 


weight must be given to all relevant considerations 
including those mentioned in sub-rule (2) of Order. 40, 
Rule 1. ; 


No order as to costs. 


Mya Bu, J.—I concur in the judgment of my Lord 


the Chief Justice. 


BaGuULEY, J.—In view of the fact that Order 40, 
Rule 1 says definitely that’ “ where it appears to the 
Court to be just and convenient, the Court may by order 
- appoint a receiver of any property” in perfectly general 
terms, I agree with my Lord the Chief Justice that a 
receiver can be appointed in a suit on a simple mortgage 
if it appears to the Court to be just and convenient. 
But these words “just and convenient” must, I think, 
be interpreted in a purely general sense and even if 
they do occurina similar position in the Judicature 
Act of 1873 in England which was based on the practice 
- of the old Court of Chancery [vide Damodar Moreshwar 


Phadke v. Radhabai Damodar Ranade (1)] it does not 


follow that the rules for the appointment of receiver as 
followed in England in suits based on English mortgages 
must apply automatically to cases in.this country, the 
majority of which, like the present case, aré based on 
simple mortgages. Whether it is just and convenient 
must depend to a Very great extent on the terms of thé 


contract entered into by the parties and when the terms . 


of the contract vary then the events that will justify the 
appointment of a-receiver must vary also. ~ 

My Lord has pointed out the radical, difference 
between the nature of an English mortgage in England 
and a simple mortgage in this country and it is amazing 
to see in one reported ruling after another cases like 


(1): (1938) 40 Bom. L.R. 1266. 
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Manekji Framji v. Rustomji Naserwanji Mistry. (1) 
or Jaikisondas Gangadas-v. Zenabad. (2) quoted as 
establishing the general principle that in every suit on a 
mortgage a receiver can be appointed. In Maxekji 


See OP rangi v: Rustomyi Naserwanji Mistry (1) the suit was - 


me for foreclosure or sale and the judgment refers to 


Coote. on Mortgage, Story’s Equity Jurisprudence and 
Keys v. Williams (3). Again, in Jaikisondas Gangadas 
_ v. Zenabai (2) it appears from the argument at page 433 


that it was a legal mortgage and that the only contest 
was whether the plaintiff should take possession himself 
or should ask for the appointment of a receiver. This 
only shows to what fallacies one can be led if one . 


follows the too common practice of thinking that 


because two transactions are called, more or less — 
colloquially, by the same name they mist, have the same 


attributes, 


Before ‘the passing of section 96 a ‘the Transfer of 
Property. Act in its present form the Act did not say 


_ what incidents applied to a mortgage by ‘deposit of title 


deeds. All: it said was that in certain cases these 
mortgages were not invalid ; so naturally in endeavour- _ 
ing to find out what legal consequences were attached 
to.a mortgage by deposit of title deeds Courts looked. to 


England where this form of mortgage Was first invented 


and assumed that the nature of this mortgage in India. 


_ should be the same as in England ; but now of course 


7, case, probably. for the first time, stress is laid on the 


mortgages ‘by deposit of title deeds have the same legal 
results. as.simple mortgages. 
The most interesting point in the case to my satel is 


the question which is answered by Sulaiman C.J. in his 


judgment in Ram Swarup v. Anandi Lal (4). In ‘this 


~ + 44) (1889) LER. 14 Bom, 269. ~ 3) 3 Yok €.55, 64. 
(2) (1890) 1.L-R14 Bon. 431! (4) (1936) I.L.R. 58 Al, 949. 
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wording of Order 40, Rule 1 (2), No previous Court 
seéms to have paid particular attention to this wording, 


but Sulaiman €.J. has gone into the matter at consi- 


. derable length and the deduction which he makes is 


that this sub-rule makes it practically impossible for the. 


Court to remove the mortgagor from the. property in 
case ofan ordinary simple: mortgage. The question, 
referred to the Fall Bench in that case was : 


“Under the provisions of the Civil fomdwe: Code,. is it com- 
: petent to appoint a teceivet of the property mortgaged, pending the 
detision of an appéal against a mortgage decree ? Bet 


and the answer which the learned Chief justice gave was: 
“ Although there is no objection to the mere appointment of 
receiver. of any property, the Court cannét remove from the. 
possession or custedy of the property any person, whether a party - 


to the suit or not, whom any party to the suit has not a-present 
right so to remove.” : 


This judgiient af gulateaat C.J. was considered. ue 


Béaumont C.J. in Damodar Moreshwar Phadke v. 
Radhabai Damodar Ranadé (1). He said that he was 
not prepared to follow the Allahabad ruling and he had 
not the slightest doubt that the Court had jurisdiction 
to appoint a receiver i a case of a simple mortgage 
before. or afte preliminary decree. The basis upon 
which he differs from the Allahabad case appears to be 
that the Allahabad Judges ignored the fact that the 
thortgagor is a party to the suit and can remove himself, 
and he goes or to say that if the Allahabad view is right, 





whiere the mortgagor is in possession by a licensee, the 


Court can appoint a receiver, since the mortgagor can 
remove his licensee, butif the mortgagor isin possession 
himself,the Court cansiot appoint-a téceiver. It seems 
to me that thisis not facing quite squarely tip to the case. 





(1): 14938) 40 Bomb Ri 1266. 
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If the mortgagor is in possession by a licensee the 


‘receiver appointed by the Court can only remove the 


licensee and to that extent become a licensee himself. 
He also relied upon Jaikisondas Gangadas v. Zenabai(1). 

.To my mind the difficulty about applying the 
abad ruling literally would be that it would make 
the appointment of a receiver to allintentsand purposes 
infructuous because he could practically never oust the 
mortgagor from his possession. For instance, in the case 
of a.suit being filed on an ‘English mortgage there has 
before now never been any question, I think, that the 
Court can appoint a receiver to take possession, because 
the mortgagee:is the legal owner, but if the defendant 
denied execution of the mortgage a literal application of 
the Allahabad ruling would prevent a receiver from 
taking possession because until the case was decided . 
how could the plaintiff be said to have proved that he 
was the legal mortgagee? It would be ‘difficult. to say 
therefore that the plaintiff had a present right to remove. 
the “defendant. Nevertheless:as a piece of dialectic - 
reasoning I am unable to find any flaw in the argument _ 
of Sulaiman C.J. 

‘However I think it could be applied if we eat the 
Code as being what it is, a Code of Civil Procedure, 
which lays down the ways in. which pesple. who have 
enforceable rights can get them enforced, and if at.the 
same time we recognize that the Code itself and nothing 








- done under the Code can affect ‘the legal right which 


the plaintiff has against the defendant ; and therefore by 
appointment of a receiver he cannot enlarge his security. 

If we examine the Orders of the Civil Procedure 
Code _ we find: that: they follow an intelligible course ; 
first of all they deal: with the suit generally, pleadings, 
parties, the method. -of institution, and’ so‘on,. and the 


— 


. (4) (1890) 1LL.R. 14 Bom. 431.., 
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way in which the suit is tried. In Order XXI we get 
execution dealt with. Next, special matters, payment 
into Court, security for costs, conimissions to examine 
witnesses, suits by or against Government and so on. 
Proceeding further we get suits against trustees, minors, 
lunatics and paupers and then special ‘cases up to and 
including Order XXXVII. Then we get a fresh group, 
Orders XXXVIII, XXXIX, and XL,. before the Code 
goes on to deal with appeals. This group of Orders 
deals with ways in which a plaintiff who is probably 
_ going to be successful will be protected from being 
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cheated of the fruits of his success. Order XXXVIII - 


deals with cases in which the Court is satisfied that the 


defendant is going to prevent the plaintiff from getting — 


the fruits of his decree and it deals with attachment or 
arrest before judgment. Order XXXIX deals with 


cases wheré the property in dispute is being damaged _ 


or wasted or removed outside the jurisdiction of the: 


Court, and finally we have Order XL.waich is of a.. 
similar nature. Order XXXVIII-does not require full _ 


proof after trial of the allegations before the Court takes. 
action.. The necessity of applying this Order would 
always arise.in a more or less urgent way and Order 38 
Rule 1 enabl@-the Court to act “when the. Court! is 
satisfied by affidavits or Pierwmipe _dn Order XXXIX 
the same words occur | ; oe eR 
*, Where in any ‘suit it is proved by affidavit or otherwise * is 
the Court ‘may. by order . seat a temporary: injunction.” 


A. temporary injuniction like an attachment order is not 
_ final but is merely an action which delays something 


being done which may cheat the pantie of his eis 


Tights. 

Under Order XL Rule. 1 ae even affidavits are 
referred to.. Rule 1 says “where it appears to the 
Court * *” and surely the way in which the Court is. 
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satisfied which is sufficient tomake applicable Rule 1 (1) 
would also apply to rule 1 (2) and therefore if enough 
“appears to the Court” to justify it hoiding that it is - 
just and convenient to appoint a receiver, surely the 


same degree of proof might be accepted of the fact that 


the plaintiff has a present right to remove the defendant. 
For example the plaint and affidavits might make it 
“appear to the Court” that the plaintiff has an English 


“mortgage, then that would be sufficient. proof ofthe 


“present right..to. remove. the defendant”- and, as a 


. result, the plaintiff would have a tight to’ possession and » 


a receiver can be- appointed by the Court to remove the 
defendant ; but ‘even if. simple mortgage is proved in 


this way, the plaintiff would not usually have shown a 


present right.to remove the defendant, and no receiver 
can be appointed to take possession in the ordinary 


course of things. The result would be that in cases of __ = 


a simple mortgage unless the annual crops or rents:and 


profits were made-part of the mortgage security. the. . 


defendant can never be ousted’ by a receiver “untess - 
there was.a question of wasting the-security or some- 
thing of that kind which is not before us. 

The rights which a simple mortgagee gets have been 
Jaid down by the Privy Council in Sri Raja Papamma 


Rao v. Sri Vira Pratapa H.V. Ramachandra Ragu (1) — 


and-it can never be “just” to give-a mortgagee rights 


which he does not get under the mortgage bond. If he 
chooses to let interest accumulate until his security is 
not sufficient to cover it, that is his trouble. As I have 
said under no circumstances can the Civil Procedure 
Code be utilized to enlarge the plaintiff's security, and 
the only class of cases I can’envisage in which the holder 
ofasimple mortgage would be entitled to cause a receiver 
to take possession of the mortgaged property from the 





(1) (1396) LL.R: 19 Mad: 249, 
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mortgagor would. be cases. in which a_ receiver is 
appointed on purely equitable grounds such as a case in 
which the mortgagor was destroying the security or 
' wasting it either actively or by negligence or allowing it 
to be sold for non-payment of taxes or something of 
that kind. An implied agreement would exist inthe 
case of a simple mortgage that the mortgagor was to 
protect, so far as he could reasonably be expected -to, 
the mortgaged property, for otherwise. the mortgagee 
would not allow him to remain in possession. If fe 


broke that implied covenant a Court of Equity would 


_I think. always interfere to prevent a mortgagee from 

Bultering damage at the hands of the mortgagor. 

My answer to the second question referred would be 
‘that in no case can a receiver be appointed in a suit on 

- “a simple mortgage which does not-include the rents and 

_. profits of the land as part of the security in which the 


431 


1989 
Ma Hyin 
¥eHIK .. 

ve. 
K.A:R.K, 
CHETT¥AR 
Firm, 


Bacurey, J. 


“appointment was only asked for in order to enlarge the 


area of the mortgagee’s security. The plea. that the 


mortgagor is battening on the profits and not paying:his _ 


interest can to my mind, in the case of an ordinary simple 


mortgage, be met siiely by the reply that the profits 


are no part of the mortgage security unless specially 
reserved, The question of appointing a receiver after 
the preliminary decree when there may be reasons for 
supposing that the mortgagor is merely playing for time 
‘can always be met, outside the provisions of Order 40, 


by refusing to allow stay of sale unless the mortgagor. 


Se to the Receiver being appointed. : 


Ba Uv; J.—This reference was made as a peauile of the 
pronouncement made by a Full Bench of the Allahabad 
High Court on the question’ of an appointment of a 
receiver in a simple mortgage suit in Ram Swarup and 
others v. Anandi Lal and others (1). 


(1). (1936) on R.. 58 AIL 949, 
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The-Full Bench holds that in a simple mortgage suit 
areceiver cannot be appointed. The reason given is 
that “as sub-rule (1) of Order 40, Civil Procedure Code, 
is controlled by sub-rule (2) the Court has no power to 
appoint a receiver of any property so as to remove from 
the possession or custody of the property any person, 
whether a party. to the suit-or not, whom any party to 


the suit has not a present right so to remove; and 
_ inasmuch as the mortgagee, in the case of a -shinple 
mortgage, has no -right to obtain possession of the 
“mortgaged property or its rents and profits by dis- 


possession of the mortgagor before the termination of 
the mortgagor’s interest by actual sale of the property i in 
execution of the final decree. for sale, a receiver cannot 


be appointed in a simple mortgage suit to take posses- 
sion of the mortgaged property orits rents and profits. . 


If this reasoning is followed to its logical conclusion, 
rio receiver can ever be. appointed i in a pending suit. 

The word “‘ present ’’ as used in sub-rule (2) means 
“ now existing’; and so: the person who has an existing 


‘right to remiain in possession of any disputed property 
isthe person. who is found in possession thereof at the 
-time. of ‘the institution of the suit. 

- £ Posséssion; to use a well-known. legal; term, is: nine 
-points of the law.j As in.any suit relating to property 
the. person. generally found in possession is the defen- 
dant, he isthe. person ‘to be allowed to. remain in 
‘possession thereof .until and unless the plaintiff can 


prove his superior title by. legal evidence. 
-_ In this sense the plaintiff can never be said to havea 


é present right to remove the defendant from possession of 
‘the disputed property: 





i appointment of a receiver. 
Order 40 should therefore, be read in'the way pointed 
out*by my Lord the Chief Justice. The Court must 


“- first start_with sub-rule (1) and see whether it is just 
_ and corivenient to appoint a receiver. If it is just and 
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convenient, the Court may then appoitit a receiver, 
remove any person from the custody or possession of 
the property, commit the same ‘to the possession of 
custody of the receiver and corifer certain powers of 


him. Then comes sub-rule (2). Under the said rule the 


Court shall not, though it may have appointed a receiver, 
remove fromthe possession or custody of property ariy 
person whom any party to the suit has not a present 
right to remove. Put it in common language, what 
Order 40 means is this. You may appoint a receiver 
but you cannot remove any person ftom the possession 
or custody of property, whom any party to the suit has 
not a.présent right to reiove. Sub-rule (2) thus 
obviously refers to a third party and not toa party to 
the suit. _ 

This is also the view taken by the Calcutta, Mattias 
and Lahore High Courts, vide Kumar Satya Narayan 
Singh v. Rani Keshabali Kumari (1); Paras Ram’ v. 


Puran Mal Ditta Mal (2) and Ajapa Watest Pangara: 


v. Ramalingam Pillai (3). 

Taking a simple mortgage suit, if the ierpeaton 
of the Allahabad High Court is correct, wé may, as 
pointed out by Beaumont C.J. in Damodar Moreshwar 
Phadke v. Radhabai Damodar Ranade (4), get 4 strange 
tesult, In that case thé learned Chief justice taid: 2” 


ee i the Allahabad view is correct, where the Mottgagor is fi iti 


possession by a licensee, the Court can appoint a receiver, since 
the mortgagor can remove.the licensee, but if the mortgagor is in 
possession himself, the Court cannot appoint a receiver.” 


i am further fortified in my view that sub-rule (2) 
applies to a third person wh6.claims a superior. title ‘by 


the form ofa preliminary decfée given in Appendix D, 





(i) 18 C.W.N, 537. (3) 20 LC: 767. : 
(2) A.LR. (1925) Lah, £90; (4) (1938) 46 Bon. LR, 1266. ° 
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First. Schedule of the Civil Procedure Code. The 


decree is a decree to be drawn up in an administration 
suit. In.an administration suit the only relief the plaintiff 
can ask for is partition and possession and the taking of 
accounts. -‘He is not the petson who has a present right 
to remove the defendant from’ possession and. yet a 
provision is made in the preliminary decree for appoint- 
ment of a receiver. The interpretation that sub-rule (2) 
applies to a third party will.-tend to‘the smooth working 


of the Code and have the-effect, of catnying out the real 


intention of the Legislature. - 


“Tj is an elementary pele that a thing wich: is within the letter 


‘ofa statute will, generally, be construed as not within the statute 


iinless it be also’ within the real intention of the ‘Legislature. and 
ihe words, if sufficiently flexibie, must be construed in the sense 


: which, if less correct grammatically, is m6re in harmony with. that 





ation.” Where alternative constructions are equally open that 


oes alternative i is to be chosen which will be consistent with the smooth _ 


working of the system which the statute purports to be regulating; 


and that “alternativé is to: be: rejected which will. introduce’. ° 
: uncertainty, friction or confusion into the working of the system.” » ae 


(Maxwell on the Interpretation of Statutes, 8th Edition, 
pages 17 and 18.) rg 
The sole question t that, therefore, arises is aihiether it 
is just and convenient.to appoint a receiver in a simple 
mortgage suit. It has been argued that it will not be 
just and convenient to.do.so inasmuch as‘all that ‘the 
mortgagee ina simple mortgage suit bargains for in the 
everit of his non-receipt of the mortgage money on the 


_ due date is to apply tothe Court for sale of the mortgage 


property and that until the date of the sale the mort- 


gagor is entitled under, the terms of the contract to 


remain in possession. as been further argued that 
by appointing a receiver the Court will be Substituting a 

new contract for the one entered into by the parties or 
else will be enlarging the security. 
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Now, the general ground on which the Court appoints 
a receiver is ultimately in every case the protection or 
preservation of property for the benefit of persons’ who 
have an interest in it : Owen and Gutch v. Homan (1). 

A mortgagee has undoubtedly an. interest in the 
mortgaged property. Asimple mortgage consists of two 
parts: a covenant on the part of the mortgagor to pay the 
debt, and an agreement empowering the mortgagee to 
realize his money out of the property pledged to him: 
(The Law of Mortgage in India by Ghosh, Fifth Edition, 
page 81, Volume 1.) Therefore by appointing. a receiver 
the Court, neither substitutes a new contract for the one 
entered into by the parties nor enlarges the security. 
The Court simply keeps the security intact so that the 

parties may be able to oy out the terms. of. their 
contract. 

In order to ee the security intact the receiver ee 
be given certain powers, such as the collecting of rents 
and profits and payment of such charges as are due 
thereon to Government or local bodies. . I have, therefore, 
no doubt in my mind that a receiver can be appointed 


in a simple mortgage suit even though the rents and. 


profits are not part of the mortgage security. 

The question that presents more difficulty is the 
question whether a receiver should be appointed as of 
course in a simple mortgage suit when the interest is in 
arrear or only when the security has become insufficient 
either by the accumulation of interest or by reason of 
depreciation of the value of the property itself. 

This question was first decided in 1909 in this 
country in Ahmed Cassim Baroocha v. M:L.R.M.A. 
Chetty Firm (2), the headnoteg.of which are : 


‘“Asthe wording of Order 40, fale 1 of the Codé of Civil .. 


Procedure, 1908 differed from. that of.section 503 of.the Code.of 


(1) 4 H.L. 997, 1032.: ~ (2) (1909) 5 L.B.R. 135. 
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1939 1882 and had heen taken from English law, the practice of the 
Maui English Courts should be followed, These Courts have observed 
YEE the following principles : 


x ARE: fa) Receivers aré usually appointed. asa “matter of course if 

CHETTEAR the interest on mortgages, whellier ies or equitable, 
hi 3 is in arrears. 

BAU, }. ite Purther, in the case of jtietas nisivinsgee (in which 


expression puisne mortgages are included) receivers are 
appointed if there is reason to apprehend that the 
property is in peril or is insufficient to pay the charges 
or incumbrances thereon,” 


“The correctness of this decision was not doubted till 
1935 when a Bench of this Court held in S.A.RM, 
Chettyar v, V.E.A, Chettyar (1) that 


“the’ mere fiet that interest is in arrears does not necessarily 
entitle the pliintif€ te have a receiver appeinted in his mortgage 
’ .suit. The-criterion is whether the security is sufficient er not.: 
If the security originally sufficient is likely ta become insufficient, 
either by reason of considerable accumulation of interest er by 
reason of depreciation of the value of the Property itself, the Court 
in wits liscretion would appoint a receiver. 1 


_ At about the same time another Bench of which I 
was a member, following the decision given in Ahmed 
Cassim Baroocha vy, M,L.R.M.A. Chetty Firm (2) and 
ather cases said: . 


'o Wing mortgage suit when interest is in arvear the Gackt ‘vill Pe 
normally appoint a receiver at the instance of the mortgagee as of 
eeurse, whether or not the property appears to be of sufficient 
yalye to cover the mortgage: debt and interest, and whether or not 
the tight of the mortgagee to einen a personal decree against the 
mortgagor subsists or has been lost.’ 


Aga G. Ally . Ramzan. Yeedi and Gueiher v. Messrs. 
Balthazar & Son, Ltd. Oa : 

At the time we decided this case, we were not 
aware of the decision given in S.K.R.M.- Chettyar v. 





(3) (1935) TLR44 Ran. 16. ~ (2) (1909) 5 LLB, 135. 
3) 41036) LL.R. 14 Ran. n. 292... : 
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V.E A. Chettyar (1). A few months later a similar point 
arose for decision and a Special Bench in S, C. Venkanna 
-v. Mangammal (2) reaffirmed the principle laid down 
in Ahmed Cassim Baroocha v. M.L.R.M.A. Chetty Firm 
{3) and Aga G. Ally Ramzan Yezdi and another v- 
Balthazar & Son, Ltd. (4). 

Therefore the principle that a receiver will normaily 
be appointed as of course in a suit based on a simple 
mortgage or a suit based on a mortgage by deposit of 
title deeds when the interest isin arrear has become the 
part of the law of this country for thirty years. On the 
principle of stare decisis this rule should not, in my 
epinion, be lightly abrogated unless it is shown to be 
based on false or wrong premises. 

It is submitted that in deciding the question whether 
a receiver should or shouid not be appointed in a suit 
based on a simple mortgage or a mortgage by deposit of 
title deeds we are not to follow the practice of the 
English Courts. 

The difference in the two systems is clearly pointed 
out inthe judgment of my Lord the Chief Justice and 
so I need say no more about it; “As the difference is so 
clear and marked, I am ratherin doubt as to whether the 
Courts in India were quite rightin following the En glish 
practice in appointing a receiver in a simple mottgage 
suit. It seems to my mind that as the law relating to 
the appointment of receivers in pending suits is to be 
found in Order 40 of the Civil Procedure Code, we 
must refer to that order only for our guidance. ° The 
Order clearly gives a discretionary power to the Court 
as to when and when not to appoint a receiver. “This 


discretionary power should not, in my opinion, be 


fettered by any hard and fast rule. 





(1) (1935) LLR. 14 Ran, 16. (3) (4909) 5 L.B.R. 135, 
(2) (1936) LER. 14 Ran, 308. (4) (1936) LL.R. 14 Ran. 292. 
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For these reasons I would answer the first question 


in the affirmative and the second question in the sense 
indicated by my Lord the Chief Justice. — 


Braunp, J.—The question, to my mind, is not 
whether the Court “ can” appoint a receiver of the 
mortgaged. property in.a suit on a simple mortgage 
at the instance of the mortgagee, in the sense. .of 


' whether it has jurisdiction to do so ;. but rather whether, 


in any given case, it is.“just and convenient: ” that the 
Court should do so. 


- Order 40, Rule 1 (1), of the Civil Procedure gta is 
Pechictt that the Court may by order appoint a receiver 
of.“ any ” property “ where it appears to the Court to 


_ be just and convenient.”. That jurisdiction i is limited 


by nothing. except the justice and convenience of the 
particular case. The.real question, therefore, involved 
in this reference is, I think, no more than whether, in’a 
suit, on a simple mortgage, the Court, in the exercise of 
its discretion, ought to Tegardy the circumstance ‘that 
interest is in arrear of the circumstance that the - 
mortgaged property is of less value than is sufficient to. 
cover the mortgage debt and interest as. generally 
conclusive of what is “ just and convenient ” in the 
matter, of appointing a receiver. And in attempting te 
answer, this reference I desire, for myself, to be careful 
to cons ead my answer to the case—which is the only 
case os us—of a suit on a simple mortgage and not 
to attempt to lay down principles of. general application 
to the appointment of receivers,.in other. cases which 


may or may not be governed by the same considerations 


_a$ those which we have had an opportunity of discussin 8 
“upon this reference. 
Relief by: way of the appointment of a receiver i is an 


invention of English equity. . It is an equitable device 
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which has been adopted by the Civil Procedure Code 
of India and Burma for the purpose of securing toa 
person the fruits of his legal rights. The appointment 
of a receiver is neither a measure of punishment nor 
does it operate -to enlarge or to restrict existing 
beneficial rights of property. It follows, in my view, that 
when Order 40, Rule 1 (1), of the Civil Procedure Code 
speaks of that which may be “ just and convenient ” it 
must follow that the “justice ” in contemplation has to 
‘be theasured by: the: legal. rights of the parties under 
the particular contract: in this case, a simple mortgage 
contract—with reference to which the.question of the 
appointment ofa receiver has arisen. The sole question 
which, as I think, arises in each question of this 
kind, having regard to the terms of Order 40, Rule 1(1), 


from which the jurisdiction to appoint a receiver is- 


derived, is to define the word “ just” having regard 
to the particular circumstances of the case and to the 
contract which the parties have made between 
themselves. And. it is, in my view, of the utmost 
importance to appreciate at the outset the truth 
that the statute does not confer upon the Court an 
elastic ‘‘ equitable ” jurisdiction to alter the substantive 
rights of the parties to a contract, and still less to make 
a new contract for them, but that it is-designed rather 
to secure justice to the parties, conformably’ with 
convenience, according to their existing rights which are 
in suit in the proceedings in question. Upon this view 
of the matter it can, ex-hyfothesi, never be “ just”, in 

-the legal sense in which that word is, in ie pest 
used in Order 40, Rule 1 (1), of the Civil Procedure 
Code; in relation to the civil rights of a mortgagor . and 
mortgagee under a simple mortgage to appoint a 
receiver except with due regard to the rights arising out 
of the legal relationship between simple mortgagor and 
simple mortgagee which they themselves have created. 
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- The first step, therefore, is to consider what are the 
legal relations of a mortgagor and mortgagee under a 
simple mortgage in Burma. It is, I venture to think, 
from refusing to face the plain fact that a simple 
mortgage in Burma isfounded upon a wholly different 
conception frem that of an: equitable mortgage in 
England that the difficulties which have necessitated 
this reference have arisen. Indeed, in the leading case 
in this Court of Aga G, Ally Ramzan Yeadi and another 
vy, Balthagar & Son, Lid. {1), there seems to have been 
qade what can only be ‘described as a conscious 
attempt to assimilate the simple mortgage of Burma’ to 
the equitable mortgage of England upon grounds of 
English equity applicable te the English equitable 
mortgage for which, in my respectful opinion, there is 
no room in the law relating to the simple morigage in 
Burma. 

| The simple motions: of India and Burmg is the 
ieatsie of section 38 (6) of: the: ‘Transfer at f Property 
ae: ee 


“ Where without delivedon ; posseecignt of the sorted 
property, the mortgagor binds himself personally to pay the 
mortgage- -money, and agrees, expressly or impliedly, that, in the 
event of his failing to pay according to his contract, the mortgagee 
shalk:have a right tO cause the'mortgaged property to be sold and 
the proceeds of sale to be applied, so far-as may be negessary, in 
payment of the mortgage-money, the transaction is called a simple 

mortgage and the mortgagee. a Simple mortgages,” * 


“When a lender in Burma takes from his borrower a 
‘simple mortgage containing no express and unusual 


terms he takes it by reference to section 58 (5) of the 
Transfer of Property Act. And it appears to me to be 
plain, beyond “doubt; : that what is given to the 
inl gegce is the Hebe to: look to the proceeds of sale of 





os (1036 I. LR: 14 Ran. 22. 
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the property which forms the security and no more. = 47 
This, I think, conforms to the view of the character of a Ma, Hose 
simple mortgage which has been expressed by the  “s. 
Jadicial- Committee of the Privy Council in the case Pacer 
of Sri Raja Papumma Rao v. Sri Vira Paratapa  "% 
ELV, Ramchandra Razu and another (He There Brapwo, J. 
Lord Hobhouse says ; . 

-“'Pheugh it is pot here expressed that the mortgagee's 
remecly ig to be by sale.under decree, the mortgage fallswithin 

the clase of ‘ simple mortgages 'as classified in Sir A. Maephersgn’s 

work on Mortgages, page 12, and in the Transfer of Property Act; 

1882. In such a mortgage there is no transfer of ownership, and 

the mortgagee aust enforce his charge by ee sale.” 
And, again-— | 

In default of | gayment; a simple aetne gives to the 
mortgages a right, nat te possession but to sale, which he mnst 

‘work ont in execution proceedings.” 

I cannot, therefore, escape from the view 7 that nan 
a simple mortgage the right of the mortgagee is no 
more. than a right to have the corpus of the mortgaged 
property sold by the process of a judicial sale and to 
Jeok to. those proceeds for his own reimbursement of 
principal, interest and costs. It is not even the 
‘ property itself which forms the security in a strict 

sense. The actual security is the right to conversion 

into money of the corpus of the property and the right 

to repayment out of the proceeds of that conversion, 

And the conversion contemplated by the Act is the sale 

of the property through the machinery of the Court. 

It appears to me to follow-that until such a sale has 
_ been completed - nothing - “emerges fe which the 
mortgagee can loak: 

When it is realized what a simple mortgage in 
Burma really is and that it-is nothing more nor 
less than what the Statute makes it,. without regard to 


: (1) (1896) LL.B, 19 Mad. 249, 
32 - 
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the characteristics of an English equitabie mortgage, it 
follows, to my mind, that, neither when the security is 
created nor at any later stage, can resort be had to a 
purely English equity governing a security of a wholly 
different character to import into a mortgagee’s. rights 
under a simple mortgage a title to the rents and profits 
of the mortgaged property pending the completion of a 
sale. For the truth is that nothing but the. proceeds 
of sale, realized ‘in. the statutory manner, ~ ever 
constitute* the security. With great respect to the 
learned Judges who décided the Yezdi‘case, it appears 
to me to be doing violence to the ‘statutory character 


of a simple mortgage in Burma to clothe it, by 


teference to English equity, with the attributes of an 
English equitable. charge in which: the right to 
foreclosure and an interest on the part of the mortgagee 
in the corpus of the security before conversion has 
always been recognized. Pas : 
Once this is realized the whole reference is, in my 


‘ opinion, answered. I do not, for myself, think that-thé 


proviso contained in Order 40 Rule 1 (2) is relevant to 
the question at all; Even if we were to assume that 
the Receiver, if and when appointed, might be put into 
possession both of the corpus and of the rents and 


profits of the property in mortgage—which is the 


highest at which it can be put—that would not by itself 


be acircumstance which would make it any the more ~ 


“just and*convenient”’ that the Receiver should be 
appointed, because the mere collection of the rents and 
profits by the Receiver would in no way alter their 
ultimate beneficial destination. An ideaappears to have 
obtained a footing in this Court that the appointment of 


‘a Receiver to collect the rents and profits of the mort- 


gaged property has by itself the effect of vesting a 
beneficial interest in them in the mortgagee. Indeed, 
the actual, decision in Yezdi’s case went as far as that. 
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Nothing could, I think, be further from the truth. A 
receiver is an Officer of the Court appointed to collect 
and hold the property of which he is the Receiver 
pending its due administration by the Court in 
accordance with the several benéficial legal interests in 
such property, whatever those interests may be. The 
appointment of a Receiver in no way creates new, nor 
diminishes old, rights. Therefore, whethera Receiver 


can or cannot enter into possession under Order . 40 


Rule 1 (2) is not arelevant consideration, because, even 
if he.could be put into possession of the rents and 
profits of the mortgaged property, they would still remain 
the rents and profits. of the mortgagor. And, in my 
view, the appointmént of a Receiver could never be 
justified as “just and convenient ” ifits only object is 
that he should take possession of something to which 
the mortgagee has no title. For myself, therefore, I 


think that it would be misleading to consider upon this 


reference the difficult question, which has caused a 
conflict of view in other Courts, as to whether or not 
the words “ other than’a party to the suit’ should be 
read into sub-rule (2) of Order 40. Whether they 
should or not and whether a Receiver of the rents and 
profits ‘of a property in simple moitgage can be ‘put into 
possession or not, the plain fact remains ‘that he could 
not, conformably with justice and convenience, have 
been appointed a Receiver with-the sole object of taking 
possession. of rents and profits in which the. mortgagee 
has not, and can never attain, any beneficial interest. 


In my view, therefore, the following principles can 


be deduced : 
(1) In the case of a simple mortgage the Court 
as jurisdiction to appoint a Receiver whenever it is 
‘* just and convenient” so to do ; 
(2) Whether in any particular case it is “just and 
convenient ’in a simple mortgage suit to appoint a 
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Receiver. depends entirely upon the circumstances of 
each case:; 

-(3) The collection of the rents and paces of the 
mortgagéd property by the Receiver is not; by itself 
alone and in the absence of a special contract between 
the mortgagor and mortgagee giving the latter a specific 
interest in such rents and profits, a ground upon which 
it is “just and convenient ” that a Receiver should be 
appointed ; 

(4) By theniselves and aon aeithver the circum- 
stance that interest is in arrear nor that the proceeds of 


- the secufity is likely to prove deficient when sold to 


meet the mortgage debt, interest and costs, are grounds 
upon which it is “ just and convenient’’ that a Receiver 


' should be appointed. 


‘agree, therefore, that the reference should tie 
answered in the words in which my. Lord the Chief 


. Justice has proposed. I have only to add that, if the . 
- effect of this view of the matter is to make the security. 


obtained by an ordinary simple mortgagee less valuable 
in Burma than it has hitherto been or than it is desirable, 
that it should be, the proper remedy for that is, in- my. 
opinion, by legislation, but not by a judicial straining 
of the clear terms of section 58 (b) of the Transfer of 
Property Act, 1882. 
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CRIMINAL REVISION. 


Before Mr. Justice Mosely. 


THE KING v. MAUNG PO SHEIN anp oTHERs.* 


Arrest, civil warrant of—Formalities of the law—Requirement of the seal of 
court—Absence of seal—Warrant void—Resistance to arrest no offence— 
Penal Code, s. 225B—Civil Procedure Code, O. 21,r. 24 (2) ; O. 31, r. &— 
Method of laying complaint. 

In order that an offence under s. 225B of the Penal Code be constituted the 
apprehension must be lawful, that is to say, the warrant on which the arrest 
was made must have been executed with all due formalilies of law. A warrant 
issued under O, 31, r. 8 of the Civil Procedure Code réquires the seal of the 
Court under O. 21, r. 24 (2) of the Code. The absence of the seal makes the 
warrant void, and resistance to arrest under such.a warrant is no offence. 

Method of making a complaint to the Criminal Court for the offence of 
resistance to lawful apprelrension indicated. 

Mahajan Sheikh v. Emperor, 1.L.R. 42 Cal. 708, referred to. 


. MosELy, J.—The first respondent was sentenced to 
a fine of fifteen rupees and the second and third 
respondents to a fine of ten rupees each under section 
225B of the Penal Code for intentionally offering 
resistance to the lawful* apprehension of the first 
respondent whom it was sought to arrest in execution 
of a civil decree. 


This reference is made by the learned Sessions Judge, 


Tharrawaddy, who recommends that the convictions 
and sentences be set aside on the ground that the 
warrant did not bear the seal of the Court. 

The warrant, exhibit A, in the criminal case, does 
not bear the seal of the Court, though it was duly signed 
and in other respects valid. oe 

In order that an offence under section 225B be 
constituted, the apprehension must be lawful, that is to 
say, the warrant on which the arrest was made must 
have been executed with all due formalities of law. 


The warrant was one issued under Order 31, rule 8, of 


the Code of Civil Procedure, and required the seal of 


* Criminal Revision No, 179B of 1939 from the order of the Township 
Magistrate (1) of Monyo in Criminal Regular Trial No. 15 of 1939, 
33 


445 


1939 


May 10. 


446 


1939 


—— 


THE KING 


v, 
Maune Po 
SHEIN. 


—— 


MosELy, J. 


RANGOON LAW REPORTS. [1939 


the Court under Order 21, rule 24 (2). A case nearly 
exactly in point is that of Mahajan Sheikh v. Emperor 
(1) ; the only difference.is that there the warrant was 
one issued under section 75 of the Code of Criminal 
Procedure, which similarly requires that the warrant 
bear the seal of the Court. It was held there by Jenkins 
C.J. and Teunon J, that as the seal of the Court is 
essential to the validity of a warrant, the absence of the 
seal made the warrant void, and’ that, consequently, 


- there was no legal arrest. 


- There are other cases where ihe absence of formal 
requisites to the validity of a warrant has in the same 
way been held to invalidate it, se that resistance to 
arrest is no offence. It is, however, unnecessary to cite 
further authority. In my opinion the law is quite plain. 

For these. réasons the convictions and sentences 
passed on the three respondents-accused will be set 
aside, and the fines which have been paid will.be 
refunded to them. 

I should note, as the learned, Sessions Judge has 
noted, that the process server made a direct complaint... 
to the criminal Court, and that the provisions of 
paragraph 1057 of the Burma Courts Manual appear 
not to have beeg obeyed, which require a report to the 
civil Court concerned, and an enquiry by that Court, 
and then preferably a complaint by the Court itself 
under section 195 (1) (a) of the Code of Criminal 
Procedure. It is only where thatis not possible that the 
Court will direct the process server to make a complaint, 


_ giving hima letter addressed to.the Magistrate, informing 


the Magistrate that the complaint is being made by the 
direction of the Couri,and thatthe Courthas prima facie 
satisfied itself before permitting the complaint to be made. 


wn (1) (1914). LL.R,. 42 Cal. 708. 
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CRIMINAL REVISION. 


Before Mr. Justice Mya Bu. 


AH SEIN anp oruers v. THE KING.* 


Gaming house, common—Record by magistrate or District Superintendent of 
Police-—Credible information, or grounds of belief—Validily of warrani— 
Proper exercise of discretion—Accused’s right to point out deficiencies— 
Strict compliance with provisions of law—Report as to gambling— 
Presumptions against and burden of proof on accused—Criminal Procedure 
Code, s, 103—Burma Gambling Act, ss. 6, 7. 


In order to comply with the provisions of s. 6 of the Burma Gambling Act 
-what must be recorded is either the information received by, or the grounds of 
belief of, the magistrate or the District Superintendent of Police that a house or 
place is used asa common gaming house. This means that if the magistrate 
or the District Superintendent of Police believes on credible inforrration he has 
‘to record such information, or if he believes on sufficient grounds other than 
credible information he has to record such grounds in order to.render valid the 
warrant that he issues. The intention of the Legislature appears to be to 
ascertain whether the magistrate or the District Superintendent of Police has 
-properly exercised his discretion in issuing the warrant, and if he has not, it is 

_-open to the accused to point it out from the record. A mere report that illegal 
gambling is going on at a cerlain place is not sufficient. 

‘The provisions of s. 6 must be strictly observed ; otherwise a house or place 
-cannot be said to have been entered under the provisions of that section, and 
‘the presumption specified in s. 7 cannot be made although the warrant may be 
carried out in accordance with the provisions of s. 103 of the Criminal 

Procedure Code. 


Crown v. Majun, 1 L.B.R. 120 ; Crown v. Tun Wa, 1 L.B.R. 289, referred to. 


. Campagnac for the applicants. 





Mya Bu, J.—This is an application for revision of 
‘the conviction and sentence passed on the first petitioner 
Ah Sein under section 12 (a) of the Burma Gambling 
Act and convictions and sentences passed on the 
remaining petitioners under section 11 of the Act. 
“The case arose out of a raid made on the Chinese 
joss house in Merchant Street, Zigon, on the night 
of the 11th March last by U Maung Maung, Circle 
Inspector of Police, armed with a warrant issued by the 





* Criminal Revision No. 395B of 1938 from the order of the eelatia 
“Magistrate of Tharrawaddy in Cr. Reg. Trial No. 12 of 1938. 
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Township Magistrate of Zigon and accompanied by two- 
respectable inhabitants of the locality as witnesses of the: 
search. In conducting the raid due compliance was. 
made with the provisions of section 103 of the Criminal. 
Procedure Code. All the petitioners were found in the 
joss house and certain instruments of gaming and cash: © 
altogether amounting to about Rs. 50 were found and. 
seized by the Circle Inspector of Police. An element 
common to the charges against all the petitioners is. 
that the Chinese joss house in question was used as a 
common gaming house. 

The conviction of the first petitioner under section 
12 (a) involves the finding of the trial Court that the 
first petitioner being the owner or occupier or having: 
the use of the Chinese.joss house opens, keeps or uses. 
the same as a common gaming house which under 
section 3 (1) of the Act for the purpose of the present. 
case means a house in which instruments of gaming 
are kept or used for the profil or gain of the person 


> owning, occupying, using or keeping such house whether 


by way of charge for the use of the instruments of 
gaming as such or of the house or otherwise whatsoever 
for gaming purposes. It has been one of the grounds. 
of revision that, there is no evidence whatever to show 
that the first petitioner was the owner or occupier or 
the person having the use of the Chinese joss house im 
question. The judgment of the trial Court does not 
bear any indication of how this fact has been proved. 
In fact the learned magistrate has expressed no finding 
to the effect that the first petitioner was such owner or 
occupier or person having the use of the house. . On 
my perusal of the record of the evidence in the case too: 
I fail to find sufficient material in proof of the. fact. 
The first petitioner stated that he was staying in the, 
house being a paid. servant of the Chinese joss house: » 
on a salary of Rs.25 a month. In the. spo atl of proof 
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that the first petitioner was either the owner or occupier 
or the person having the use of the house his conviction 
under section 12.(a) of the Act must be held to be bad 
in law. He would, however, be liable to be convicted 
of the same offence as the other petitioners would be 
liable to be convicted of if the latter are liable to be 
convicted of any of the offences under the Act. As I 
have said before the other petitioners were convicted 
of an offence punishable under section 11 of the Act, 
that is as persons who played in a common gaming 
house or were there present for the purpose of gaming- 

There is no direct evidence of the fact that 
instruments of gaming were kept or used for the profit or 
gain of the person owning, occupying, using or keeping 
the Chinese joss house whether by way of charge for 
the use of the instruments of gaming as such or of the 
house. As in most cases of this kind, the prosecution 
relies on the presumption arising under section 7 of the 
Burma Gambling Act. This section provides : 


“When any instruments of gaming are found in any house 
enclosure, room, place, vessel or vehicle, entered under the 
‘provisions of section 6, cr about the person of any of those who 
‘are found therein, it shall be presumed, until the contrary is 
proved, that such house, enclosure, room, placg, vessel or vehicle, 
is used as a common gaming-house, and that the persons found 
therein weré there present for the purpose of gaming, although 
no play-was actually seen by the Magistrate or police-officer, or 
‘by any one aiding in the entry.” 


Section 6, sub-section (1) provides that a Magistrate of 
one of the categories mentioned in the section or the 
District Superintendent of Police, who, on credible 
information or on other sufficient grounds has reason 
to believe that any house, enclosure, room, place, vessel 
or vehicle is used as a common gaming house, may; 
after recording in writing such information or grounds, 
either himself do or by warrant authorize any officer of 


ae. 


1938 
AH SEIN 
Us, 
THE KING, 


Mya Bu, J. 


450 
1938 
AH x SEIN 


THe | Kine. 


Mya Bt Bu, J. 


RANGOON LAW REPORTS. [1939 


police not below the rank of Sub-Inspector or officer in 
charge of a police station to do the acts enumerated im 
clauses (a), (b), (c) and (d} of the sub-section. 

The warrant in the present case was issued by the:. 
Township Magistrate upon receipt of information which 
he recorded in Exhibit B. The document reads thus = 

“‘The information received is to the effect that gambling is- 
in progress among the Chinese for big stakes, taking commission, 
at the Chinese joss house situated at Night Stall road, Zigén j. 
bounded on the north by Night Stall road; to the east’ by 
An Pai’s house ; to the west by Daw Pon Lon’s house and to the: 
south by back lane.” 

It has been repeatedly pointed out since the very 
early days of the operation of the Burma Gambling 
Act, 1899, that the provisions of sub-section (1) 
‘of section 6 of the Burma*' Gambling Act are all 
important and unless those provisions are strictly carried. 
out, a house or place cannot be said to have been entered. 
under the provisions of that section and consequently 
the presumption specified in section 7 cannot be 
made. See Crown v. Majun and twelve others (1) 
which was decided in-1901. At that iime section 6,. 
sub-section (1) stood somewhat differently from how it 
stands now in consequence of the amendment introduced. 
by Burma Act I of 1905. The amendment did not 
affect the classes of officers authorized to issue the 
warrant, but the words “ on credible information or om 
other sufficient grounds, has reason to believe that: 
any house, enclosure, room, vessel or place is. used as 


-a common gaming-house, he may, after recording in. 
writing such information or grounds ’’ were inserted by 


the Act of 1905 in substitution for the words “ upon 
credible information; has reason to believe that any 


- house,. enclosure, room, vessel or place is used as a 
‘common gaming-house, he may, after recording im 
Bee ee ge ee ee ee 
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writing the substance of such information and the 
grounds of such belief.” In Crown v. Majun and twelve 
others (1) which was decided in 1901 or about four 
years before the amendment of the section, as stated 
above, it was pointed out that a Magistrate or 
Superintendent of Police before he can issue a search 
wafrant is required {i) to himself record in writing the 
substance of the information he has received and (ii) to 
record the grounds of his belief that the information is 
credible. Again in 1902 Mr. Justice Thirkell White 
ruled in Crown v. Tun Wa and twelve others (2) that 
“the record must show that the provisions of section 6 
of the Gambling Act have-been strictly observed before 
the presumption under section 7 can be drawn. The 
record of the information and the grounds of belief 
made under section 6:sh6uld be filed on the trial record.” 
It seems obvious ‘that the words “ may record briefly 
' the substance of such information and the grounds of 
such belief ” in the original section 6, sub-section (1) 
were inserted to provide a means of ascertaining whether 
the Magistrate or the District Superintendent of Police 
properly exercised his discretion in issuing the warrant, 
the effect of which, if carriéd out, in due compliance 
with the provisions of section 103 of the Criminal 
Procedure Code and if instruments of gaming were 
found in the course of the search, was to throw on the 
accused -person the burden of proving that the house 
which was raided was nota common gaming house. If 


the wording of section 6, sub-section (1) remains the 


same as it was before the amendment of 1905, the 
prosecution in this case must fail because although the 
Township Magistrate recorded what purported to be 
the substance of the information upon which he acted 
by issuing the warrant he never recorded. the grounds 


of his belief in such information. But since. the 


(1) I L.B.R, 120, (2) 1 LBR. 289, 
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amendment of 1905 it has become unnecessary to 
record both ; what must be recorded is either the 
information or the grounds of his belief that a house, 
enclosure, room, place, vessel or vehicle is used as a. 
common gaming house, that is .to say that if the 
Magistrate or District Superintendent of Police believes . 
on credible information, he has to record such informa- 
tion, or if the Magistrate or District Superintendent 


_of Police believes on sufficient grounds other than 


credible information, he.has to record such grounds in 
order to render valid the warrant that he issues. Itis . 
worthy of note that while under the original wording of 
the section the substance of the information and the — 
grounds of belief were required to be recorded under 
the present. wording it is the information or the grounds . 


of belief. While the amendnfént introduced in 1905 


did not require the Magistrate’ or .the . District 
Superintendent of Police in issuing the warrant. to 
record both the information and the grounds of belief, 
it is inconceivable that the Legislature intended thereby: 
not to provide a means of ascertaining whether the 
Magistrate or the District Superintendent of Police 
properly exercised his discretion in issuing the warrant. 
It is only reasonable to suppose that the amendment 
was designed to enable the accused to point to the 
information or other grounds of belief which were 
recorded and thereby to show that the Magistrate or 
the District Superintendent of Police had not properly 
exercised his discretion in the issuing of the warrant. 
Judged in the light of these principles which I 


_consider to be underlying the provisions of sections 6 
and 7 of the Burma Gambling Act the record made of 


the information upon which the Township Magistrate 
acted. in issuing the warrant in this case is, in my 
opinion, not sufficient to meet the requirements of the 


law. Itis hardly more than a mere report that illegal 
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gambling is.going on ata certain place. It is so bald 
as to bear no stamp of credibility. How the informer 
himself derived the information is not disclosed by the 
record. Under sub-section (2) of section 6 the name 
of the informer is not to be specified in the record, but 
there must be something more than a bald statement 
that there is gambling for money and the taking of 
commission in a certain house which might be deemed 
to have made the information appear credible to the 
Magistrate or the District Superintendent of Police 
who issues the warrant. 

For these reasons I hold that the warrant in this 
case is invalid and consequently the result of the raid 
or the search made under that warrant does not 
- constitute a legal basis of the presumption under section 
7 of the Burma Gamblifig Act. The convictions of the 
petitioners: cannot be sustained. They are set aside 
and it is ordered that they be acquitted so far as this 
case is concerned. Let the fines, if they have already 
been paid, be refunded to them. 
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ORIGINAL CIVIL. 
Before Mr, Justice Sharpe.- 


M. L. FRIEDLANDER AND OTHERS ~ 
LE 
THE CORPORATION OF RANGOON 
AND ANOTHER.* 


City of Rangoon Municipal Act, ss, 31, 229, 230—Rules for conduct of business, 
part of the’ Act—Rule 7—Due notice to Councillors of business on the 
agenda—-Appointment of legal adviser—Notice of meeting to consider report 
of special committee—Resolution and report recommending appointment 
after.advertisement—Amendmenut appointing named advocate carried— 
Agreement entered into wilh advocate—Amendment and agreement ultra 
vires—Matter not merely one of domestic procedure, 


By virtue of ss. 229 and 230 of the City of Rangoon Municipal "Act, Rules. 
framed by the Corporation for the conduct of business become part of the Act. 
By Rule 7 of such Rules no business can be transacted by. the- Corporation 
other than the business specified in the notice of the meeting, and no substantive: 
proposition can be made or discussed which is not specified in the notice. 

At a meeting of the Corporation one of the items on the agenda was: 


% to consider the Report: of the Special Committee appointed to consider a 


resolution referred to.it ata previous meeting, regarding the appointment of a 
legal adviser to the Corporation, This resolution had proposed to terminate 
the services of the then legal adviser and to advertise for anew adviser, The 
Report recommended the engagement of a legal adviser on fixed remuneration. 
for a stated period. At the meeting a resolution was moved to advertise the 
post on a monthly fee to which an amendment was moved that a named advocate 
(who was a member of the Corporation present at the meeting but not taking 
pari in the proceedings) be retained as legal adviser ata fixed remuneration. 
The amendment was carried, and subsequently an agreement embodying the 
resolution was signed by the Commissioner and the Mayor on behalf of the 
Corporation and by the advocate. The plaintiffs filéd a suit for a declaration 
that the resolution and the subsequent agreement were ultra vires the Corpora~ 
tion, and for an injunction. 

Held, thal it was not possible and not regular for the Corporation, upon the 
consideration of the Report which had been called for on a proposed résolution 
to appoint a new legal adviser after the usual advertisement, and when the 
Report named no particular individual or even hinted at the possibility of any 
particular individual being appointed without the usual advertisement, to go 
into the question of appointing a named individual forthwith without the usual 
advertisement. By s.31 of the Act the Corporation had power to appoint a 
legal adviser, but it could only do so in conformity with the provisions of the 
Act and of the Rules for the conduct of business which formed part of the Act, 





* Civil Regular Suit No. 352, of 1937. 
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No proper orgsufficient notice of the amendment which was virtually a 1938 
substantive motion for the appointment of a named individual was given to the es . 
members and consequently the proceedings in respect thereof were irregular ANDER 


and the agreement entered into in pursuance thereof could not be carried out v. 

by the Corporation. It was nota case of mere irregularity ina matter of THE 
domestic procedure ; the matter concerned the tax-payers and their duly elected eee 
representatives. RANGOON. 


Kaye v. Croydon Tiamways Co. (1898) 1 Ch. 358 ; Pacific Coast Coal Mites 
Lid, v. Arbuthnot, (1917) A.C. 607, referred to. 


Burland v. Earle, (1902) A.C. 83; MacDougall v. Gardiner, (1875) 
1 Ch.D. 13 ; Municipal Committee of Myaungmya v. Paw Hlaing, [1938] Ran. 
704 ; Vaman v. Municipality of Sholapur, 1.L.R. 22 Bom. 646, distinguished. 


Foucar for the plaintiffs. 
Hay for the Corporation. 
Doctor for the 2nd defendant. 


The Plaintifis were three persons who paid 
municipal taxes in Rangoon, and the first Plaintiff was 
also a Councillor of the Rangoon Corporation at the 
time the suit was instituted and at all material times 
prior thereto. The suit was at first brought only 
against the Rangoon Cgrporation, later the Plaintiffs 
were allowed to add M. M. Rafi as a second defendant. 
The material facts of the case, which were detailed in 
the judgment reported below, may be summarized as 
follows : . 

At the meeting of the. Rangoon Corporation on the 
5th January 1937 the following resolution, which had 
been on the Agenda in the name of U Tin Baw, was 
referred to a Special Committee of five councillors, one 
of whom was the second defendant : 


“ That the services of the present Legal Adviser be terminated 
forthwith and a new Legal Adviser be appoinsed | after the usual 
advertisement. u 


The Special Comuiittee held three meetings wéa* 
drew up its report. On. the 3rd September 1937 
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notice was given of a meeting of the Corporation to be 
held on,the 7th September 1937 and, in accordance 
with Rule 7 of the Corporation’s Rules for the Conduct 
of Business (Chapter IX of Schedule I to the City of 
Rangoon Municipal Act, 1922), there was incorporated 
in the notice the Agenda, one of the items on which was 
to consider the Report of the Special Committee. 
Copies of the Report were circulated before the meeting, 
together with copies of a Note prepared by the 
Commissioner at the Committee’s request. That Note 
stated that personally the Commissioner would welcome 


‘the idea of having a Legal Adviser. From the 


Committee’s Report it appeared that the Committee 
were agreed that a Legal Adviser on fixed remuneration 
would be an advantage; but, though they were not 
unanimous, the majority agreed that the all-in-fee of 
Rs. 1,200 a month indicated in the Commissioner’s 
Note was justified. The Report concluded : ; 


‘The Committee. agreed with the Commissioner that the 
engagement of a Legal Adviser be on a cunlract for a period of 
five years.” et nals ig 


When this item on the Agenda was‘#eached at the 
meeting of the Corporation on the 7th September 
Councillor Nelson, who had been one of the members 

of the Special Committee, moved . 


- "That the Corporation do advertise the post of Legal Adviser 


on 4 fee of Rs. 600 a month, and that in the event of a suitable 
candidate not being available the Corporation make no change in 
their present method of seeking and paying for legal advice as 
required.” 


That proposition was duly seconded, and it was 


“yopposed by a Councillor whose concluding .remarks 


were that he felt that they ought to have a whole-time. 
Legal Adviser to watch the interests of the Corporation 
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all the time and that he thought Rs. 1,200 a reasonable 
figure. Councillor Sequeira moved 


“That the report’ of the Special Committee be accepted and 
that Mr. M. M. Rafi, Barrister-at-Law, be retained to act as the 
Corporation’s Legal Adviser on the terms and conditions contained 
in the Commissioner’s Note.” 


That amendment was duly seconded. After another 
Councillor had unsuccessfully tried to have the question 
deferred till the following month, Councillor Nelson 
replied to the debate. He said that the Special Com: 
mittee had not been asked to consider the selection of 
a candidate for the post of Legal Adviser and that 
Councillor Sequeira’s amendment came as a surprise 
tohim. The first plaintiff, who was at the time a 
Councillor, then. rose on a point of order and said that 
all that they were considering was the report of the 
Special Committee and not the appointment of a Legal 
Adviser to the Corporation. The Mayor ruled that the 
matter actually arose out of the resolution. Councillor 
_ Sequeira’s amendment was then put and carried. The 
second defendant was present throughout this meeting 
of the Corporation, but took no part during the 
discussion on this particular item on the Agenda. 
Twenty-eight Councillors, out of a total of thirty-three, 
were present at the above meeting of the Corporation. 

On the 8th September the Secretary to the Corpora- 





tion wrote and asked the second defendant whether he — 


was. prepared to accept the appointment, and the second 
defendant replied that he was, and on the 9th September 
an agreement in writing was executed by both parties for 
the purpose of giving effect to the resolution of the 
Corporation. Before executing that agreement, the 
second defendant resigned his Councillorship. 


On the 10th September the Secretary to the’ 


Corporation informed Messrs., Cowasjee, Anklesaria and 
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Cowasjee that their long and cordial association with 
the Corporation must forthwith be terminated as it had 


made other arrangements for its legal work.. That same 


day eight Councilfors gave notice that they required a 
Special Meeting of the Corporation to be convened to 
re-consider the Report of the Special Committee and to 
cancel the decision arrived at on the 7th September, — 
upon the ground, inter alia, that under Rule 7 of the 

Rules for the Conduct of Business 


“Tt was not competent for the meeting to dé¢ide upon the 
appointment of any individual, as no such appointment appeared 
in the business to be transacted at the said meeting.” — 


Pursuant io that requisition a Special Meeting of the — 
Corporation was held on the 27th September, at which 
twenty-eight Councillors were present, including two 
who had not been present.on the 7th September. The 
voting upon the resolution that the Report of the 
Special Committee should be reconsidered resulted as 
follows: seventeen for, and ten against. Permission 


- to: reopen the question was, however, refused in view of 


the terms of Rule 16 of the Rules for the Conduct of 
Business, which provides that no propogition to cancel, 
repeal, vary or add to any decision, resolition or order 
of the Corporation shall be made or discussed unless 
either a period of not less than six months has elapsed 
since the date of such decision,or unless at least three- 
quarters of the Councillors present assent: to a motion 
of which due notice shall have been given under Rule 6. 
_. The plaintiffs asked for an injunction restraining the 





‘Corporation from giving effect to the resolution and the 


agreement and from making any payments thereunder to 


the second defendant. On the first day of the hearing 
«of the suit (16th November, 1938) Sharpe J}. dismissed 
“the second defendant from the suit, with ¢osts, as no 
_ telief was sought against him and as any injunction 
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issued against the Corporation would have the effect 
of preventing the Corporation from making any 
payments to the second defendant. 


SHARPE, J.—[After setting out the facts of the case 
continued :| 


Before passing on to a consideration of the law 
applicable to this subject, I desire to point out three 
things as being, I think, of importance in relation to the 
facts. The. frst is' that from the commencement of 
this controversy (I think that is perhaps the best word 
to use) the suggestion had been that the then Legal 
Adviser's appointment should be terminated and that a 
new Legal Adviser should be appointed after the usual 
advertisement. That any new appointment was’ to 
be made only after the usual advertisement is, I think, 
the most important fact to bear in mind. From the 
commencement it was apparently, so far as one can 
judge from the minutes, in everybody’s mind that the 
new appointment, if any change was to.be made, should 
be made after advertisement, which was the usual 
method. Mr. Hay has suggested that it would be beneath 
the dignity both of a member of the Bar, and also of an 
advocate of this'Court who was not a member of the 
Bar, to apply for appointment as Legal Adviser in 
answer {o a public advertisement. It does not seem to 
me to be in the leastgderogatory to the position of 
an advocate. Appointment after advertisement is a 
commonplace thing not only here in Burma, as we can 
see almost every day in the Press, but also in mesa 
and in other parts of the Empire. 

The second matter to which I wish to call attention 
as being an important fact—and I hinted as to its 





importance yesterday at the commencement of my: 
judgment—tis the use of the indefinite article in- 


the Report of the Special Committee. The resolution 
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which had been referred to them for. consideration and 
report was a resolution suggesting possibly a new 
appointment, but in any event the appointment of an 
unknown. and unnamed individual after the usual 
advertisement, and the Special Committee in its Report: 
made no mention of any special individual as a proposed 
candidate, but followed the wording of U Tin Baw’s 
resolution and spoke of the appointment of a Legal 
Adviser on new terms, which was what U Tin Baw had. 
originally moved. 

The third matter of importance which I think 
uppears from the facts as I have detailed them is this : 
Mr. Rafi -was present at the meeting of the Council on 
he 7th September, and, although he very properly, 
is I said yesterday, took no part in the discussion of 
his particular item on -the Agenda, he was present 
hroughout the meeting. It is impossible, I think, 
o avoid the conclusion that Mr.:Rafi knew before 
Ur. Sequeira rose to propose what he called an amend- 
nent, tha’. his name was at least likely. tobe put . 
orward, and he did not intervene in the debate, although - 
ie could perfectly well have done so. He could with 
verfect prcpriety, if he did not wish to ,have his name 
ought forward, have said so, but he did not intervene, 
nd I must take it that he knew that his name would, 
nd was quite willing that it should, be brought forward. 
Ie has not gone into theswitness-box before me, 
Ithough he remained in Court after I dismissed the 
uit as against him and he isstill present in Court. The 
ict that the suit as against him: had been dismissed in 
o wise prevented him from going into the witness-box 
s a witness on behalf of the Corporation. - 

Now let me turn to the issues which I have 
» decide. The first question is: Was there any 
regularity in the proceedings of the Defendant 
corporation which terminated in the carrying of 
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Mr, Sequeira’s amendment on the 7th September? It 
seems to me that that.issue must be answered in the 
affirmative. Whether such an irregularity entitled the 
Plaintiffs to the relief which they seek is another matter, 
which I will discuss in a moment. Itseems to me 
that the proceedings were irregular. The Rangoon 
Corporation’s powers, liabilities, duties and so on are 
regulated by the City of Rangoon Municipal Act, 1922. 
Attached to that Act as passed by the Legislature were 
certain Schedules, and section 229 of the Act says : 


“The Schedules attached to this Act as from time to time 
amended in accordance with. the provisions of this Act shall be 
deemed to be part. of this Act a : 


Section 230 says that the Corporation may add to the 
Schedules rules not inconsistent with the provisions of: 


_ the Act to provide for any. of the matters dealt with in 
such Schedules or for any other purpose specified 


in section 235. There was no Schedule to the Act. 
as originally passed providing for the conduct of the - 


Corporation’s business. Almost as soon as the Act 
was passed the Corporation did add Chapter IX to 
Schedule 1, thereby providing rules for the conduct of 
its business. Section 235 provided that the Corporation 
- might make rules for any. matter relating to the 
proceedings of the Corporation, the holding and 
regulation of meetings andtthe conduct of debate. That 
is provided for by section 235 (iv) (z). The Corporation 
having chosen to make those rules, it seems to me that, 
bythe combined effect of sections 229 and 230, those 
. Rules for the Conduct of Business are now to be 
deemed to be part of the Act. 
Rule 7 of those Rules, which I now hold are part 
of the Act, provides, inter alia, that no business shall 
be*transacted other than the business specified in the 
‘notice of the meeting, and no substantive proposition 
34 - 
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shall be made or discussed which is not specified 
in the said notice. Now, the matter, so far as this 
controversy is concerned, which appeared in the notice 
of the meeting of the 7th September, was to consider 
the Report of the Special Committee. It is urged by 
Mr. Hay that under Rule 7 any resolution or amendment 
arising out of the consideration of the Report could 
properly be put and carried. I am not prepared to go 
all that way with him. I think that, under the Rules, 
it is no doubt possible that under a notice which states — 
that a report will be considered, a motion either to 
accept the report im foto or to refer it back would not . 
infringe Rule 7. Possibly it might bein order to go 
slightly further than either of those two courses, and to 


_referit back with some recommendation. But.I do | 


not think that it was possible, or. that it was regular, 
upon the consideration of a Report which had been 
called for as a result of a proposed resolution to appoint | 
a new Legal Adviser after the usual advertisement, and . 


when the report named no particular individual or even 
hinted at the possibility of any particular individual 


being appointed without the usual advertisement, to go 
into the question of appointing forthwith a named 
individual without the usual advertisement. It also 
seems to me that, although Mr. Sequeira’s motion was 
moved as an amendment and included also, as the first 
part of his motion, that the Report of the Special. 
Committee be accepted, to gofurther than that and to’ 
add to it that Mr. Rafi (a named individual) be forthwith 
retained to act as the Corporation’s Legal Adviser, 
thereby entirely dispensing with the usualadvertisement, 
rendered Mr. Sequeira’s motion a substantive proposition . 
within the meaning of Rule 7. 
Now Mr. Hay has said that itis admitted that ee 

Corporation had power to appoint Mr. Rafi or anybody 
else as its Legal Adviser if it chose to do so. It is true. 
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that section 31 of the Act.gives the Corporation power 
to appoint such officers and servants beyond those 
specified in the Act as are necessary for the efficient 
carrying out of its duties for the purposes of the Act, 
and it may pay them in such a way as it thinks reasonable. 
It is claimed by the Corporation that it has power to 
appoint a Legal Adviser on an all-in fee of so many 
rupees a month. Thatis so, but the important thing 
to observe is that it is only given that power by a section 
of that same Act of which the Rules for the Conduct of 
Business form part. I think that Mr. Hay unduly 
expanded the admission which Mr. Foucar was quite 
properly prepared to make that the Corporation had 
- power to appoint a Legal Adviser. What Mr. Foucar, 
as I understand it, admits is this, that if the matter 
proceeds-upon regular lines, then the Corporation may 
appoint a Legal Adviser, but that they have ro power 
to appoint a Legal Adviser otherwise than strictly in 
accordance with the Act, of which the Rules for the 
Conduct of Business are to be deemed to be part. The 
position seems to me to be this, that, although it is 
perfectly competent to the Corporation to appoint a 


Legal Adviser, the power to make such an appointment 


has not, by the constitution of the Corporation, been 
included among its powers except on the fulfilment of 
a condition, namely, that the consent of the members of 
the Council to any appointment which may be proposed 
has been obtained in:a legal and regular manner. 


Mr. Foucar referred me to the case of Pacific Coast 


Coal Mines, Limited and others v. Arbuthnot and 


others (1), an appeal before the Privy Council from the 


Court of Appeal of British Columbia, At the bottom 
of page 615 Lord Haldane said : 


“The first question which arises upon ‘these, the words on the: 
construction of which the appeal, in their Lordships’ opinion, 


(1) (1917) A.C. 607. 
& 
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turns, is whether they make the adoption of this agreement by 
resolutions passed by the specified majority at a meeting called 
for the purpose, a condition without the fulfilment of which the 
agreement would remain ultra vires and therefore incapable of 
being made the act of the corporation, even if every shareholder 
joined in attempting to make it so. In their Lordships’ opinion 
this question must be answered in the affirmative.” 
As I say, I think that it was within the powers of the 
Corporation to make this appointment, but the agree- 
ment would remain ultra vires and therefore incapable 
of being made the act of the Corporation, unless the 
resolution upon which the agreement was based was 
regularly put and carried. Otherwise what is the 
purpose of all these Rules which have bécome part of 
the Act, and which are designed to regulate the proceed- 
ings of the Corporation ? For, after all, the Corporation 
is dealing with public money. Rule 7, where it deals 
with the necessity for due notice of a substantive 
resolution, is, in my opinion, arule of perfectly good 
sense designed to. ensure that the elected represent- 
atives of the payers of municipal taxes shall have due 
notice of all substantive motions, and is one which, 
having been incorporated in the Act, as I hold that it 
now is, must always be followed; and, if it is not 
followed, the proceedings become irregular. If the 
proceedings became irregular, agreements such as the 
present one entered into pursuant thereto may not be 
carried out by the Corporation. x 

It is to be observed that on the 7th September, as I 
have already pointed out, only twenty-eight of the 
thirty-three Councillors were present, and it does not 
appear by what majority Mr. Sequeira’s amendment 
was carried. It does appear, however, that on the 27th 
September, at the specially convened meeting. of 
the Corporation, when two members who had not 
been present on the 7th September. were _ present, 
Mr. Friedlander’s resolution obtained the support — 
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of what was in fact an absolute majority (namely, 
seventeen) of the thirty-three Councillors, but, owing to 
the three-quarters majority and the six-month rules to 
which I have referred, it was unable to be of any effect. 
If those seventeen persons had been present on the 
7th—and admittedly two of them were not—it may well 
have been that Mr. Sequeira’s amendment would not 
have been carried. It is not for me to speculate 
on what might or might not have happened. The 
Councillors who were absent must be taken to have been 
absent because, upon reading the notice of the meeting 
of the 7th and the Agenda of the business proposed to 
be transacted thereat, they were of opinion that their 
presence was not necessary. They might very well 
have attended if the Agenda had contained a notice 
of Mr. Sequeira’s or of anybody else’s substantive 
resolution that a named individual should be forth- 
with appointed as Legal Adviser without the usual 
advertisement. ; 

Let me now refer to another case cited by. Mr. Foucar, 
namely, Kaye v. Croydon Tramways Company (1). 
If I may be permitted to use the words of Sir Nathaniel 
Lindlay M.R., appearing in the second paragraph 
on page 370, I venture to think that here (in the 
present Corporation case) there “ was not a full and 
fair disclosufe: of what was proposed to be done.” 
And, if I may adapt the language of Rigby L.J. in that 
same case (at page 373, you must give, at any rate, a fair, 
candid and reasonable notice of the substantive resolu- 
tions, whatever they may be, which will be put at 
the meeting. Of course I am adapting the actual 
words he used, but I am following the. lines of 
his judgment. And now, again adapting the words 
of Rigby L.J., at the bottom of page 372 and at 


(1) (1898) 1 Ch, 358, 
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the top of page 373 : Was it fairly and in language that 
would be understood by ordinary people disclosed that, 
at that meeting ‘of the Council on the 7th September, 
a resolution which contained proposals for the appoint- 
ment of a particular named individual forthwith and 
without the usual advertisement would be accepted and 
would be allowed to be put? I think it was not. Again 
adapting Rigby L.J’s words on page 373, no man of 
business would ever have come to the conclusion that, 

when a meeting was summoned for the purpose, so 
far as item XIII on the Agenda was concerned, of 
“ considering” {mark you—only “considering’’) the 
Special Committee’s report on the proposed resolution 
to appoint a new Legal Adviser after the usual advertise- 
ment—no man of business would in those circumstances 
ever have come to the conclusion that it would also be 
possible to pass a resolution at that meeting to appoint 


a particular named individual forthwith and without the" 
usual advertisement. It is one thing to consider the. 


appointment of a Legal Adviser and it is another thing - 
to appoint there and then a particular named individual 
as the new Legal Adviser, especially when the 
Committee’s report which was circulated referred in 
more than one place to the appointment of a Legal 
Advisg, and nowhere recommended that the usual 
advertisement which U Tin Baw had originally proposed 
in his resolution should be dispensed with. Nay, more 
than that, I most certainly think that any ordinary man of 


‘business would undoubtedly expect to receive notice in 


advance of a proposal to appoint forthwith and without 
the usual advertisement a man who was himself a mem- 
ber of the Special Committee, when that Committee was 
careful in three places of its report to use the indefinite 
article without referring to any individual in particular 


..as the proposed new Legal Adviser. My opinion is 


that the second part of Mr. Sequeira’s motion on the 
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7th September was, as I have said, a substantive motion, 
notice of which ought to have. been specified in the 
notice of the meeting in accordance with Rule 7. I do 
not know whether Mr. Sequeira’s motion was purposely 
designed in what, if it had been purposely designed, I 
would describe as a skilful manner, so that it may 
appear, in the first place, to be nothing more than an 
amendment to Mr. Nelson’s motion that the Corporation 
should advertise the post of Legal Adviser at a fee of 
Rs. 600 a month, and, in the second place, to be nothing 
more than a resolution that the Special Committee’s 
Report be accepted. AsI say, I do not know, and 
indeed for the purpose of my decision it does not really 
matter, whether the matter came before the meeting in 
the way it did as the result of a line of action carefully 
‘thought out on the part of one or more of the Coun- 
cillors, I have already said that Mr. Rafi must have 
known that his name was going to be put forward. 
What does, in my judgment, matter is that, by the 
inclusion in the motion of the words that Mr. Rafi be. 
retained as Legal Adviser, the amendment or resolution 
(whichever way it may be described in the minutes) 
became thereby a substantive resolution, of which no 
proper or sufficient notice had been specified in the 
notice convening the meeting. I think that thefayor 
was wrong in accepting Mr. Sequeira’s motion. 
Mr. Hay has referred me to four cases. The first is 
Vaman Tatyaki and others v. The Municipality of 
.Sholapur (1) but, for the reasons which I indicated in 


the course of the argument, I do not really think that 


that case is of assistance one way or the other in the 
present syit. On the one hand, a municipality may 
have the power to do a certain thing, provided it does 
it in a regular way; on the other hand, the municipality 
may have no right to do a certain thing, however 


(1) (1898) LL.R. 22 Bom. 646. 
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regular the proceedings leading up to it may be. ~ The 
two classes of cases are quite distinct. The Sholapur 
case (1) falls within the latter category, and the present 
case within the former. The two classes of cases are, 
as I say, quite distinct, and for that reason I do not 
think that the Sholapur case assists me in this matter. 

Then Mr. Hay referred me to MacDougall v. 
Gardiner (2), and he particularly called my attention 
to a passage in Mellish L.J’s judgment on page 25 
which reads in this way : 


“ In my opinion, if the thing complained of is a thing which in 
substance the majority of the company are entitled to do, or if 
something has been done irregularly which the majority of the 
company are entitled todo regularly, or if something has been 
done illegally which the majority of the company are entitled to 
do legally, there can be no use in having a litigation about it, the 
ultimate end of which is only that a meeting has to be called, and 
then ultimately the majority gets its wishes.” 


And he also referred me on the same point to the Privy 


Council case of Burland v. Earle (3) where Lord Davey, 
in delivering the judgment.of their Lordships, said, at 


‘the bottom of page 93 and at the top of page 94: 


“No mere informality or irregularity which can be remedied 
by the majority will entitle the majority to sue, if the act when 
doné regularly would be within the powers of the company and the 
intention of the majority of the shareholders isclear. This may be 
illustrated by the judgment of Mellish LJ. in MacDougall v. 
Gardiner (2).” 


Mr. Hay says, in effect, that this is an irregularity 
in a matter of mere domestic procedure and that the 
Court should not interfere. Let me point out that in 


MacDougall v. Gardiner (2) the position was that the 


whole controversy was merely about adjourning a 
‘general meeting of the company. A poll was demanded 
and the poll could not be held there and then, and that 


(1) (1898) LL.R. 22 Bom. 646. (2) (4875) 1 Ch.D. 135 
» ~ (3) (1902) A.C. 83. 
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would in itself require the meeting to be adjourned for 
the purpose. So I venture respectfully to agree that in 
those circumstances it was"a purely domestic matter 
and also a matter of internal management about which 
it was no use having litigation. But I think that the 
present case is far from being a purely domestic matter, 
when the tax-payers’ money is at stake and when it is 
necessary that their duly elected representatives on the 
Council should, by the notices of the meetings of the 
Corporation, be fully informed beforehand of every: 
substantive resolution which will be proposed. ; 
Before I go to Mr. Hay’s fourth case, let me just go 
-back fora moment to Mr. Foucar’s case of the Pacific 
Coast Coal Mines, Limited and others v. Arbuthnot 
and others (1). Immediately after the passage from 
Lord Haldane’s judgment which I read a moment ago, 
the following passage appears on page 616 : 
“It was argued for the respondents that the procedure 
directed by the Act was only one of internal management, which 
- had been put within.the. power of the corporation, and which the 
member of the corporation «could therefore effectively unite, in 
terms or by implication from subsequent action, to treat as in reality 
performed, notwithstanding the absence of formalities which were 
necessary only if a minority was sought to be bound by the 
decision of a majority. It was said that four years had elapsed 
since the agreement was made and carried out, agd that the 
conduct of the shareholders had shown general and compiete 
acquiescence. The Court of Appeal proceeded on this view of the 
law. In their Lordships’ opinion it is fallacious. No doubt 
where some act, such as the granting of an obligation in the course 
of its business, is put by the constitution of a company within its 
powers, and certain formalities of administration are prescribed 
by the articles of association which for domestic purposes regulate 
the duties of the directors to the Shareholders, the mere failure to 
comply with a formality, such asa proper appointment or the 
presence of a quorum of directors, will not affect a person dealing 
with the company from outside and without knowledge of the 
irregularity. He is presumed to know the constitution of the 
(1) (1917) A.C. 607. 
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company, but not what may or may not have taken p. 
doors -that tare closed to him. Lord Hatherley’s jr 
Mohony v. East Holyford Mining Co. (1) is for pract: 
company law the classical exposition of this principle 
case stands quite otherwise when the act is one whicl 
by the constitution of the corporation, been put within 
excepting on the fulfilment of a condition. In that 

persons dealing with- the corporation are bound to 
whether the condition has been fulfilled.” 


In my judgment this appointment of a Legal 
has only been put within the power of the Cor 
upon the fulfilment of the condition that the | 


- ings leading up to and terminating in a resol 


appoint anyone to that post are conducted ina 
manner and in accordance with the Rules whic 
I have held, a part of the Act itself. 

Let me now go back to Mr. Hay’s fourth case 
is a Rangoon decision of the Chief Justice and 
a recent decision in a Letters Patent Appea 
the case of the Municipal Committee of Myaun 
Paw Hlaing (2). The. distinction, it should be of 
between that case and this case is this: t 
rule in that case was merely a rule of guidar 
the simple reason that sections 200 and 209 (g 
Municipal Act state in clear terms that the 
Government (as it then was) may make rules co1 
with the Act generally 


“ for the guidance of committees and public officers in all 
connected with the carrying out of this Act.” 


Both the Chief Justice and myself were careful t 
attention to the fact that the section under whi 
rules in that case were made expressly stated th 
were to be made merely for the guidance only o 


mittees and public officers. No such words ind; 


“(1) (1875) 7 HLL. 869. (2) [1938] Ran, 704, 
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mere guidance are to be found in the present Act, and, 
as I have already pointed out, when once the Rules in 
the present case were made, they became part of the 
Act. They were not merely rules for the guidance of 
the Mayor, but were, in my judgment, rules which it was 
essential should be duly observed and complied with 
if a substantive resolution was to have any force or 
effect inlaw. Unless the proceedings leading up to a 
resolution are conducted in accordance with the Rules, 
the resolution is not in order and is ineffective. From 
the point of view of the Rules, then, the proceedings in 
the present case were irregular, and in my judgment 
regularity of those proceedings was a condition 
precedent to the power of the Corporation to make such 
an appointment as that of Legal Adviser. I answer issue 
No. 2 (i) in the affirmative accordingly ; I need not 
answer the remaining issues which I framed. * * * 

I think that the Plaintiffs {and Mr. Hay has 
abandoned any formal objection which he might have 
had to their right to sue the Corporation in regard 
to this matter) are entitled to have the Corporation 
restrained by an injunction. I think this is a proper 
case in which I should exercise my discretion in grant- 
ing relief in that way. The Corporation has already 
given effect to the resolution by entering into the 
agreement with Mr. Rafi, soI do not see how I can now 
restrain the Corporation from doing that. It seems to 
me that all I can now restrain the Corporation from 
doing is from giving further effect to the agreement and 
from making any payments to Mr. Rafi in the future 
purporting to be payments in respect of that agreement, 
that is to say from giving further effect to it. 


There will be an injunction restraining the 


Corporation in the way in which I have indicated, 
and the Plaintiffs must have the costs of the suit. 
Advocates’ fees 40 gold mohurs, 
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APPELLATE CIVIL. 


; Before Mr. Justice Baguley, 
KO PO SET v. MA SAW YIN anp orHers.* 


Second appeal-—Suits of small cause nature—Unclassed suits—Suit for recovery 

‘of agricultural rent—Conditions for second appeal—Burma Courts Act, 

s.11—Burma Laws Act, s. 13 (\)—Ctvil Procedure Code, s. 100. 

An appeal under s. 11 of the Burma Courts Act can only be filed when the 
lower appellate Court has varied the decree otherwise than as to costs. 
But no appeal will lie unless the suit, whether of a small cause nature or of 
the nature of an unclassed suit, is of the value of over Rs. 500, or the suit is one 
which comes under s. 13 (1) of the Burma Laws Act. 

A suit for rent of agricultural land is not cognizable by a Court of Small 
Causes, and if its value does not exceed Rs. 500 a second appeal can only lie 
on a point of law under s. 100 of the Civil Procedure Code, whether the 
decree of the trial Court has been confirmed or varied by the lower 
appellate Court. 


Maung Po Kyun v. Ma Shwe, 1.L.R. 13 Ran. 633, referred to. 


Tun Tin for the appellant. 


BaGuLEY, J.—This appeal. was originally filed as an 
appeal under section 100 of the Civil Procedure Code 
but in the Office it was pointed out that the appeal 


‘should have been under section 11 of the Burma Courts 


Act, so the learned Advocate also agreed and made his 
appeal under section 11 of the Burma Courts Act. 

As a matter of fact, the learned.-Advocate was 
correct in the first instance. This appeal arises out of 
a suit for rent of agricultural land. A suit of this 
nature is not cognizable by a Court of Small Causes. 
As was pointed out in Maung Po Kyun v. Ma Shwe (1) 
a second appeal in a case of this nature lies under 
section 100 of the Civil Procedure Code. An appeal 
under section 11 of the Burma Courts Act can only be 
filed when the lower appellate Court has varied the 

* Special Civil 2nd Appeal No. 322 of 1938 from the judgment of the 


Assistant District Court of Bassein in Civil Appeal No. 36 of 1938. 
i (1) (1935) LL-R. 13 Ran. 633. - 
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the value of over Rs. 500, and if an unclassed suit like ma ene Wak 
the present one, unless the value of the suit exceeds p,corpy, J, 


Rs. 500, or the suit is one which comes under section 
13 (1) of the Burma Laws Act. The present case is not 
one which comes under section 13 (1) of the Burma 
Laws Act and it is not of a value more than Rs. 500. 
Therefore no second appeal under section 11 of the 
Burma Courts Act lies and this case must be treated 
as an appeal under section 100 of the Civil Procedure 
Code. 

The learned Advocate is therefore confined to an 
argument on points of law only. 


. [The points for decision were what the rent agreed 
upon was and whether the plaintiff had accepted a 
certain number of baskets of paddy in full satisfaction. 
The trial Court found in favour of the plaintiff, but the 
lower appellate Court reversed it on the ground that 
the trial Court was not justified in brushing aside the 
evidence produced by the defendant. 

His Lordship held that no point of law was involved 
in the case and dismissed the appeal summarily. ] 
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COURT FEES ACT REFERENCE. 
_ Before Mr, Justice Dunkley, 


MARIAM BIBI AND ANOTHER © 
v. 
ae E. MAL IM AND ANOTHER.* 


Court- = Act, ss. 4, 6,7; sch. I; art. 1—Imposition of liability—Schedules and 
charging sections‘ Amount or value of theisubject-matter in dispute” in 
r®ference to cross objection—Award of special costs in any event in 
administration suil—Cross objections on findings in suit and on special 
costs. 

The Schedules of the Court Fees Act, read with ss. 4 and 6 of the Act 
impose the liability for fees. 8S, 7 refers only to suits and, in certain cases 
specifically mentioned, memoranda of appeal. 

Nepal Raiv. Devi Prasad, 1.U.R. 27 All. 447; Die ae under Court 
Fees Act, 1.L.R. 29 Mad. 367, referred to. ; . 

‘The words “amount or value of the ‘subject-matter i in dispute” in art. J, 
Sch. L of the Court, Fees Act, mean, in reference to a. cross objection, the 
subject-matter in dispute in the cross objection and not the subject-matter in 
dispute in the suit on appeal. ie 

_ Ma Shin v. Maung Shwe Hnit, LL.R. 2’Ran. 637, referred to. 

‘By the preliminary decree in an administration suit: the respondents were’ 
ordered to pay to the appellants a certain sum as special costs in any event, — 
the ordinary costs being ordered to abide the passing of the final decree. 
The respondents filed cross-objections, four grounds of which related to the 
findings in the suit and the remaining three to the special costs, 

Held that the cross objection, so far as it related to the special costs, was. 
chargeable with an ad-valorem court fee on the amount of the special costs. 


Clark (with him P. B. Sen) for the respondents. 
The cross-objections filed by the respondents as regards 
costs need not be stamped ad valorem. These costs 
were awarded as special costs on account of the 
intricate nature of the case and it is quite possible that 
if on the taking of accountsit is found that nothing is 
due to the plaintiff-appellants the decree for costs 


would enure to the benefit of the respondents. As the © 


plaintiffs have appealed the cross-objection. as to costs 
had to be taken. 


* Reference arising out of Civil ist Appeal No. 144 of 1937 of this Court. 
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The Taxing Master has held that the cross-objections 
relate to two distinct matters, and therefore they should 
be separately stamped. The Court Fees Act is a taxing 
statute and the only section which provides for two 
distinct matters is s. 17 ; but this section is confined to 
suits and does not relate to cross-objections, 

The observations in Ma Shin v. Maung Shwe Hnit 
and one {1) do not apply to this case because that 
decision related solely to costs. Costs as such are not 
the subject-matter of any suit, and no court fee is 
generally payable thereon. See Doorga Das Choudhury 
v. Romanath Choudhury (2). Even without raising a 
specific cross-objection on the point the TespOnMOnE: 
could have argued it on appeal. 

Kamakhaya Narain Singh v. Ramraj Singh (3) is 
distinguishable because the appeal in that case related 
-tocosts alone, andin T. K. Rawlins v. Lachmi Narain (4) 

“no reasons are given for the decision. 

It is not the Schedule to the Court Fees Act that 
imposes the liability under the Act, but s. 7; the 
Schedule merely helps to measure that liability. This 
is a suit for accounts and is therefore properly valued 
under s. 7 (iv) (f). Moreover as costs awarded in a case 
generally include the court fee paid it is wrong to say 
that a court fee on a court fee is leviable. 

Kamal Kamini Debi v. Rangpore North Bengal 
Bank, Lid. (5) merely explains the practice in Calcutta. 
In re Makkhi (6) is a decision in two lines and contains 
no reasoning. 

Thein Maung (Advocate-General) for the Crown. 
Two paragraphs of the cross-objections deal expressly 

, with the special costs awarded, and the intention 


underlying it isapparent. Even if the cross-objection 


(i) LL.R. 2 Ran. 637. (4) 3 Pat. LJ. 443. 
(2) 8 M.LA. 262, (5) 25 C.W.N. 934, 
(3) 1LL.R.8 Pat. 543. ~ (6) LL.R. 19 Mad. 350, 
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as to. the merits: of the case fail the respondents would 


_have the right to object to the costs awarded. - The 


‘order for costs is Separately attacked on ‘its own 
merits. . 

-Itis not s. 7 of the Court F ees. ae that imposes the 
liability but sections 4. and. 6 read with the Schedule to 
the Act. € 

Art, 1, Sch. II uses the coe . value or aiibject: 
matter’ and part of the subject-matter in: the present 
case relates to costs. Costs would not be the 
subject-matter of a suit, but it may in some cases | 
become so in the appellate Court. The ruling in. 
Ma Shin v. Maung Shwe Hnit really applies to'this case. ° 


The Madras decision, though in. two lines is very 


apposite and explains the position in: ‘terse language. 
The case is also covered by T. K. Rawlins-v. Lachmi 
Narain and Chiranji Lal v. Balchand (1). 


DunkELEy, J——The question referred. to me for — 
decision, under the provisions of section 5. of the Court _ 
Fees Act, arises out of a cross-objection which has been 
filed by the respondents in Civil First Appeal No. 144 
of 1937. The suit out of which this appeal arises was 
a suit for the administration of the estate of a deceased 
person and accounts. By the preliminary decree the 
respondents (who were’ the defendants) have been 
ordered to pay to the appellants (who were the plaintiffs) 
a sum of Rs. 2,380 as special costs in any event, the 
ordinary costs being ordered to abide the passing of 
the final decree. 

The cross-objection sautains seven peidnds: The * 


first four grounds relate to the findings in the suit...~ 
The remaining three grounds relate to the order that'the . - 


respondents shall in any event pay this amount of 
special saad to the appellants. 


(1) LL. 52 all. £020, 
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The Taxing Master has held that the cross-objection, 
so far as it relates to these special costs, is chargeable 
with Court-fees ad valorem on the amount of the costs, 
viz.; Rs. 2,380, under Article 1 of Schedule I of the 
Court-fees Act ; but at the request of the respondents 
he has made a reference under segtion 5 of the Act. 

The argument which has been advanced on behalf 
of the respondents is that Schedule I of the Court-fees 
Act does not.impose any liability and that it must be 
read in relation to section 7 by which the liability is 
imposed, that is, that section 7 is the charging section 
and Article 1 of Schedule I is merely auxiliary to that 
section. I am unable to accede to this argument, 
because, in my opinion, it is clear that the Schedules to 
the Act, when read with sections 4 and 6 of the Act, 
do impose a liability. Section 7 refers only to suits and, 
in certain cases..specifically mentioned, memaranda of 
appeal. The fees chargeable in respect:of all other 


documents are those laid down in the Schedules to the 


Act, liability being imposed by the Schedules read with 
section 4 or section 6, as the case may be. See on this 
point Nepal Rai and others v. Devi Prasad and others 
’ (1) and Reference under Court Fees Act, 1870 (2). 

Now, the only. place in the Court-fees Act where 
cross-objections are mentioned is Article 1 of Schedule I. 
The first column of this article reads as follows : 


“4. Plaint, written statement pleading a set-off or counter- 
claim, or memorandum of appeal (not otherwise provided for in 


’ this Act).or of cross-objection presented to any he or Revenue 


Court except those mentioned in séction 3.” 
and the second column reads, 


“When the amount or value of the subject-matter in 
dispute. * *.” _ 
_ (4) (1905) LL.R. 27 All. 447,449. - {2) (1905) LL.R. 29 Mad. 367, 369. 
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1938 Consequently, it is clear that a cross-objection must be 
Maetane _chargeable with a Court-fee calculated ad valorem on 
”. the amount of “the subject-matter in dispute.’ 
eee . With the greatest. respect, I agreé with the observa- 
Donkey, J. tions-of Robinson C.J. in Ma Shin v. Maung Shwe 


Hnit and one (1), whgre he says: 


‘In my opinion, it is wrong to assume that the words ‘ amount 
or value of the subject matter in dispute’ mean, in reference to 
a. cross-objection, ‘the amount or value of the subject-matter 
in dispute in the suit.’” 


In my view, “ the subject-matter in dispute ” means 
the subject-matter in dispute in the cross-objection. 
The subject-matter in dispute in this cross-objection is 
clearly whether the special costs awarded are to be 
payable by the respondents to-the appellants in. any 
event. The appellants expect to be paid these special 
costs irrespective of the final. result’ of the suit. The 

_ respondents, on the other hand, hold that these special 
costs should abide by the final decree in the suit. 
Hence, so far as the grounds raised in.the last three 
paragraphs of the cross-objection are concerned, a 
Court-fee calculated ad valorem under Article 1, 
Schedule I, is payable by the respondents on the 
amount of the special costs. viz.. Rs. 2.380 


~ (A) (1924) LLLR. 2 Ran, 637, 640. 
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Before Mr. Justice Baguley. ; 
RASOOL BHAI y. LALL KHAN.* 


'efamation—Statement by witness in Court—No absolute privilege—Evidence 
’ Act, s. 132, protection under—Manner of obtaining protection—Compulsion. 
on wilness by Court to ansuer—Qualifiedprivilege of witness—Penal 
Code, s. $99, Exception 9—Answering questions put by Court or Public 
Prosecutor—Presumption in favour of witness—Plaintiffs or prosecutor's 
character—Necessity of his cross-examination, 

The Penal Code contains no exception in favour of statements made in 
vidence in Court to give them absolute privilege, but s, 132 of the Evidence 
ct, if it applies, gives complete protection against criminal prosecution. _ , 

The protection given by s..132 must be claimed directly or-indirectly in 
ome way or another. Ifa witness objects to answer any particular question 


n the ground that a true answer to it would render him liable to legal conse-' 
uences and he is told by the Court to answer, he is completely protected. It 


3, however, not necessary that the compulsion must be in any set form of 
vords or that the asking for protection should be: in a particular form, 
desitation on the part of the witness to answer a question and the Court’s 
lirection to answer that.question or a direction to answer all ees without 
exception, would amount.to compulsion. 

Elavarthi Reddi v. Iyyala. Reddi, 1.L.R. 52 Mad. 432, followed. 

Bai Shanta v. Umrao Amir Malik, 1.L.R. 50 Bom. 162; Emperor v. 
Banarsi, LL.R. 46 All: 254, referred to. 

Pronouncement of the Privy Council as to the paviisee c of a witness in 
3aboo Gunnesh Dutt v. Chowdry, 17 W.R. 283, discussed, ane Satish Chandra 
', De, LL.R. 45 Cal, 388, referred to. 

In re P. Venkata Reddy, 1.L.R. 36 Mad. 216, dissented from. 


A witness who answers questions put to him by a magistrate or a public | 
srosecutor and not by his own instructed advocate may be prima facie . 


presumed to do so bona fide in the protection of his own interest and to come 
under the protection- of Exception 9 of s. 499 of the Penal Code, if his answers 
are defamatory. 

King-Emperor vy, U Damapala; LR. 14 Ran. 666 ; Sayed Ally v. King- 
Emperor, 4 B.L.J. 181, referred to. ©. 

Where a person is sued or prosecuted for defamatory statements made by 
him in the course of his evidence in a case it is necessary that the plaintiff or 
prosecutor should go into the witness box and submit toa searching cross- 
examination. His ie oad in most cases, requires to be si a 
gone into. 


Foucar for the appellant. 
Auzam for the respondent. 





* Criminal Appeal No. 1019 of 1938 from the order of the 2nd Additional 
Megiatale (1) of Rangoon in Criminal Trial No. 381 of 1938... v 
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BaGuLEy, J.—The appellant has been convicted. 


Rasoor Bual under section 500 of the Penal Code and sentenccd to 
Lat Kuan. pay a fine of Rs. 100 for defaming thé complainant, 


Lall Khan. The defamation. complained of was. 
contained in statements which the accused made when : 
examined as a witness in a certain criminal case 
(Criminal Regular Trial No. 419 of 1937, 5th Additional 
Magistrate, Rangoon). In that:case the ‘accused was 
the complainant. 

A gang of men were sent up fot trial on a charge 
of dacoity, the facts being that ‘the present appellant 
had a hotel or restaurant and this gang of men with 
others came to the hotel and all of a sudden began 
smashing everything within reach, assaulted the servants 


and in the end carried off money out of the till. 


The present accused, after stating what he knew of 


the actual facts, was, it appears, asked if he could give 


any reason for the extiaordinary conduct of the gang 


and he then came out with the statements for which he 


is now being prosecuted. These statements are, per Se,. 
undoubtedly defamatory of the present complainant, 
Lall Khan, 

It is not easy to find out the exact position i in which 
witnesses are with regard to the statements which they 
make when giving evidence in Court. There can be 


' no doubt that if they object to answering any particular 


‘true answer to it.may 





question on the ground thaf¥a: 


“render them liable to legal consequences and ‘they are 


then told by the Court to answer, their protection under 
s. 132 of the Evidence Actis complete. The Evidence 
Act is an Act dealing witha particular matter and it was 
passed in 1872, 12 years after the Indian Penal Code 
was passed. The Penal Code deals with defamation in 
general and, therefore, a special Act with regard to the 
special class of .defamation: arising out of depositions 
made in Court by witnesses would certainly override its 
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provisions. The Penal Code contains no exception in 
favour of statements made in evidence in Court to give 
them absolute.privilege, but there can be no doubt that 
s. 132 of the Evidence Act, if it applies, gives complete 
protection against criminal prosecution. It seems, 
however, to be the view of all the High Courts that the 
protection given by s. 132 must be claimed directly or 
indirectly in some way or another. 
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In Bai Shanta v. Umrao Amir Malik and others (1) 


a Full Bench of the Bombay High Court held that 


“Relevant statements rifade by a witness on ‘oath or solemn 
affirmation in a judicial proceeding cannot be held to: be protected 
by the proviso tos. 132 of the Indian Evidence Act, in. cases 
where the witness has not objected to answering the question put 
to bim.”’ 


In Emperor v. Banarsi (2) a. Bench of the Allahabad 
High Court*held that : 


“Whether or not a witness is ‘compelled’ within the 
meaning of s. 132 of the Indian Evidence Act, 1872, to answer 
any particular question put to him while in the witness-box is in 
each case a question cf fact, although it may be said. that in the 
case of an ordinary layman unacquainted with the technical terms 
of this section, he is ‘compelled’ to answer on oath questions 
put either by the Court or by counsel.” 


' This Bench overruled an earlier decision of a single 
Judge of that Court to the effect that protection need 
not be claimed 
In Elavarthi Peddabba Reddi v. Iyyala Varada 
Reddi (3) a Bench of the Madras High Court held 

that : 
“ A witness who answers a question or questions put to him by 


counsel without seeking the protection of s. 132 of the Indian 
Evidence Act is not entitled to. that protection.” 





(1) (1925) LL.R, 50 Bom. 162,- (2) (1923) I.L.R. 46 All. 254. 
(3) (1928) I.L.R. 52 Mad. 432. 
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This Bench was prepared to take a view very much in 


Rasoot Baas favour of the witness and to extend the protection 


Lat KHAN, 


BAGULEY, J. 


widely.. They did not consider it necessary for the: 
witness to refuse to answer and claim ‘protection i in so 
many words. On page 437 of the Report occurs the 
passage : 


“ The proviso protects him from arrest or prosecution or proof 
of the statement in criminal proceedings against him except as to 
perjury. The compulsion contemplated in s. 132 is something 
more than being put into the box and being sworn to give 


. evidence ; the compulsion may be express OF implied. It is not 


necessary that the compulsion must bé in any set form of words 
or that the asking for prctection should be in a particular .form: 
If the. witness is made to understand that he must answer alf 
questions without exception, it would amount to compulsion . Fi 
If he hesitates to answer and the Court tells him he must answer 
the question, I would hold | that that hesitation and the direction 
of the Court to the witness to answer would bring the witness: 
within the proviso.” 


_ Ido not think it would be safe to extend the protec-. - 
tion: under s. 132 further than the Madras Bench was 
prepared to extend it. The view which that Bench took 
of the section I should term, with respect, a reasonable 
one. In ihe present case there is no suggestion that 
there was any Claim to protection made or hesitation 


on the part of the witness in answering the questions 


which would bring into effect the provisions of s. 132. 
There is another point tha@inust here be dealt with. 
There is a pronouncement of the Privy Council to be 
found in Baboo Gunnesh Dutt Singh v. Mugneeram 
Chowdry and others (1) in which there is what appears 
to be a very definite principle laid down. That was 
a case in which a suit for damages for defamation was 
brought arising out of statements made in judicial 
proceedings, This would, of course, be governed by 








Ae (1) 17 W.R, 283. 
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the law of torts which, in this country, is the same as 
the law in England, the law of torts not having been 
codified in any way. There is, however,.a clear and 
unequivocal sfatement in the judgment, which is based 
upon grounds of public policy, 


“that it concerns the public and the administration of justice that 
witnesses giving their evidence on oath in a Court of Justice should 
not have before their eyes the fear.of being harassed by suits.for 
damages ; but that the only penalty which they should incur if 
they give evidenee falsely should be an indictment for perjury.” 


This statement would appear to override toa certain 
extent the Penal Code’ with regard to the law of 
defamation. It ‘would give absolute privilege to 
witnesses who make statements on oath in Court and free 
them from liability to any judicial proceedings except 
a prosecution for perjury. This principle, however, 
has not been followed in its entirety in India. It was 
referred to by a special Bench of the Calcutta. High 
Court in Satish Chandra Chakravarti v. Ram Doyal De 
(1). The judgment. was one by Mookerjee-A.C.J. on 
pages 409 and 410 and this pronouncement was, if I may 
say so, ignored. After setting out the passage I have 
already quoted, the judgment goes on to say : 


“This, in the absence of legislation on. the, subject of civil 
wrongs, is, if we may say so without impropriety, a perfectly 
legitimate process ; but if we were to read into the provisions of 
the Indian Penal Code an. emeertion which finds no place thérein 

es the operation would in essence be legislation in the 
guise of judicial interpretation.” : 


The case of Baboo Gunnesh Dutt Singh v. Mugnee- 
ram Chowdry and others (2) was decided on 25th 
January 1872 and I am unable to'trace the date of the 
facts which formed the basis of it. The same case had 
been before the Courts for along time and there is 


(1) (1920) I.L.R. 48 Cal, 388. (2) 17 W.R. 283. 
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a report of itin Mugnee Ram Chowdhry and others v. 
Gonesh Dutt: Singh (1) and that was an appeal from 
a decision of the principal Sudder Ameen, dated 24th 
June 1865, but there is no date in the judgment showing 
when the actual defamation complained of took place. 
Knowing how cases do drag on from year to year, it 
seems tome possible that the defamation may have 
been committed before the end of 1860 when the 
Indian Penal Code received the assent = the Gover nor- 
General-in-Council. 

Be that as it may, there i is no doubt ‘that the facts 
which gave rise to that case took place before the 
Indian Evidence Act came into force in 1872 and if on 
principles of public policy there was intended to be 
some protection given to witnesses outside and beyond — 
the provisions of the Penal Code, now that that’ protec- 
tion has been clearly defined in section 132 of the 
Evidence Act, which is a complete code dealing with 
the law of Eendence, there can be no further protection 
given to witnesses outside section 132. _For this reason ~ 
I would hold that'in this case. the appellant cannot 
claim any protection under the law relating to evidence, 
He must stand or fall by the law laid down in the 
Penal Code. 


With respect I am entirely unable to agree with the 


principle laid down in Im re.P. Venkata Reddy e43 
that 


“Although the English doctrine of absolute privilege is not . 
expressly recognized in the section (499 P.C.) it does not neces- 
sarily follow that it was the intention of the Legiggfore to exclude 
it from the law ef this country.” 


In the present case wien formally charged the 
accused pleaded: that the imputations which he made 
were true. It is, however, quite clear that, in addition 


_ (i) 5 W.R, 134. (2); (1912) LL.R. 36 Mad. 216, 
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to truth, he was pleading that the imputations were} 1938 
iR asoon Baar 


made in good faith—for the protection of his interests. 
This appears in the preliminary judgment, dated 4th ran "eHaN. 
February 1938, of the Magistrate who tried the case », trey, ]. 
and also appears in the judgment which is the subject- 
matter of the present appeal. It is of interest to note 
that the prosecution in the former case was conducted 
not by an advocate briefed by Rasool Bhai_but-by_the 
Public Prosecutor. I mention this because a distinction 
may be drawn between a witness answering questions 
put to him by an impartial person like a Magistrate or 
a Public Prosecutor, and a witness answering questions 
put to him by an advocate whom he had himself briefed 
and who may have been instructed with a view to 
leading him up to the defamatory statement which he 
wished to make. The Public Prosecutor has been 
examined as a witness in this case for the defence, and 
although his memory is, of course, not very distinct on 
the point he says that when he asked Rasool Bhai if he 
could account for the brawl Rasool Bhai then began to 
make the statements complained of and he thinks that. 
the Court put certain questions to him to elicit some 
portion of the answers recorded, although he could not 
‘say which particular statements were made in answer 
to himself or in answer to the Court or entirely volun- 
tarily. I think it must be held for the purpose. of this 
appeal, as the benefit of any doubt must be given to the 
accused, that these statements were made in answer to 
questions put to him by the Magistrate or by the 
Public Proseeutor. In these circumstances the Public 
Prosecutor being, as I have said, an impartial official, I 
think the accused was entitled to the benefit of an 
initial presumption of good faith as laid down in an 
unofficially reported case of this Court : Sayed Ally v. 
King-Emperor (1), In this case it was pointed out that 


* 
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generally speaking there would be a presumption that 
what the litigants said was said bona fide in the 
protection of their ‘own interests and that they would 
therefore be protected by the provisions of the: ninth 


_ exception to s. 499, Penal Code. 


[Discussing the evidence liis Lordship said :] - 


In a case of this kind it is always necessary that the 
prosecutor or the plaintiff, according to whether the 
case is a Criminal or a civil one, should be ready to go 
into the witness-box and submit to the most searching 
cross-examination. Ina vast number of these cases the 
character of the complainant is the thing which requires 
to be most meticulously gone into, In this case the 
complainant was very ill-advised in allowing his 
advocate to interrupt and object to questions, and the 
Magistrate was ill-advised in allowing these objections. 
The complainant certainly did not err on the side of 
over-frankness. . _ a 

[His Lordship concluded as follows :] 

The accused in this case is pleading a defence 
by way of exception.. The burden of proving the 
exception, therefore, lies upon him. The extent to 
which he has got to prove it is laid down in King- 
Emperor v. U Damapala (1). In view of the initial 
presumption which arises in the accused’s favour as 


laid down in Sayed Ally v. King-Emperor. (2), .the 


burden of proving that the accused really, honestly and 
in good faith believed the truth of the accusation which 
he made, viz., that the complainant instigated this attack 
on his restaurant, is not a heavy one and, having regard 


-to'the unsatisfactory nature of the evidence given by 


the complainant in the cross-examination, I think there 


_ is a definite doubt as to the guilt of the appellant. - 


(1) (1936) LL.R. 14 Ran. 666. (2) 4 B.L.J. 181. 
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I, therefore, set aside the conviction and sentence siti 
and acquit him. The fine which has been paid will be Rasoot Brat 
ref unded, Late Raw: 


BAGULEY, J. 
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Before Sir lis H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Baguley, 


aie Mr. Justice Shar fe, 





GAW KAN LYE v, SAW KYONE SAING.* 


Passing off—Distinctive mark and descriptive mark~—Right in distinctive mark 
acquired by user—Length of user and extent of trade immaterial—Intention 
and first user sufficient —Public recognition—Vendible article placed oi: 
market—Pwotection against infringement—Rival competitors. 


A trader acquires a right of property in a distinctive mark merely by using 
it upon or in connection with his goods, irrespective of the length of such user 


'. and ‘of the extent of his trade, 


A trader is using a mark as a trade mark when he. first uses it upon or 
in connection with his goods with the intention of indicating origin, assuming 
that it is a mark capable of so doing. In such a case he is using it as a trade 
mark from the moment of the first user which may be many months before the 


‘public has come'to recognize the mark as indicating origin. In other words, 


intention without public recognition is enough. : 

Nicholson & Sons, Lid. Application, 48 R.P.C. 227 349 R.P.C. 88, followed.. 

A mark or phrase is descriptive when it merely describes the quality or 
origin of an article such as “Custard Powder”, “ Malted Milk "or “ Gripe 
Water ” and.is.not capable of distinguishing the.goods. of.one. maker from 
those of others. A mark is distinctive when it points to the goods of a 
particular person as for instance in the cases of “Lifebuoy” soap, 
“ Wincarnis ”, “ Three Nuns ” tobacco. 

Hall v. open 32 LJ. Ch, 548, referred to. 


Ifa mark or design be a distinctive one the trader who adopts it is entitled 
to protection directly the article having assumed a vendible character is 
launched upon the market. As between two competitors who are each 
desirous of adopting a mark which is distinctive in character it is entirely a 
question of who gets there first. 


Bear & Sous v. Prayag Narain, LL.R, 57 All. 510; Johnston & Co. 
v. Orr Ewing & Co. 7 Ap, Ca. 219 ; McAndrew v. Bassett, 10 L.T.R. 442; 
Somerville v. Schembri, 12 Ap. Ca. 453, referred to. 


O.K. Mohideen Bawa v. Rigaud Perfume Manufacturers, I. L, R, 10 Ran, 133, 
distinguished. 


Civil Regular Suit No. 170 of 1937 of this Court was 
heard and decided by 





* Civil First Appeal No. 79 of 1938 from the sidan of vas Court on the 
Original Side.in Civil Regular No. 170 of 1937. ° 


“e 


1938 


June 17, 


1939] RANGOON LAW REPORTS. 


BrawunpD, J.—This is an important matter. 


This is one of those suits which in this county are called 
“trade mark '’ suits but are, in reality, ‘ passing off ’’ suits. 

The plaintiff is a Chinese gentleman living at Phagu Village, 
near Syriam.. There he ownsa small. rice mill, at which, as I 
understand from the evidence, he mills rice for sale by wholesale 
in the market together with a certain quantity which he sells by 
retail himself at a small shop in Rangoon. 

The defendants are four in number. The first defendant is a 
rice miller of Wakema. He is sued as one who has milled rice 
and sold it in bags bearing a mark which is liable to be confused 


- with the mark borne by the bags used by the plaintiff. 


The second, third and fourth defendants are all dealers in 
rice in Rangcon itself, who, having purchased rice directly or 
indirectly from the first defendant, have sold it in Rangoon. 

It has been established that the plaintiff first began on the 
18th May 1935 to sell rice milled by him in bags similar to the bag 
which is exhibit A in this case. . That bag is an ordinary rice bag 
holding three baskets. Upon it, stencilled in green, are : 


At the top the words “ Hle Tazeik” (in Burmese ; then 
- -beneath that the stencilled outline of a small sailing 
vessel with the sail hoisted ; and beneath that again 
the words in English oe “ Paddy Boat 
Registered.” 


That is the mark which the plaintiff in this suit seeks to 
protect. He tells the Court that by virtue of that mark the rice 
he sells in these bags has come to be known as “ Hle Tazeik ” 
rice in Burmese and ‘* Boat Marka ”’ rice in Hindustani. 

Admittedly, the plaintiff is as yet ina small way of business 
and his turnover is not large. His average turnover from the 
date upon which he started business in “ boat-mark ” rice on the 
18th May 1935 until June 1937 amounted to approximately 1,750 
bags of “ boat-mark ” rice per annum or an average of about 
140 bags per month. Itisalsoa fact, as I shall find proved by 


‘the evidence, that his wholesale business is confined to a 


comparatively few shop keepersin or in the neighbourhood of 
Rangoon. The plaintiff himself sells so much of his rice as he 
does not sell by retail himself to shop keepers in Rangoon. . His 
own retail trade is very small. I have had before me three retail 
shop keepers who claim to be his customers. Between them they 
account in the Soorati Bara .Bazaar for very nearly the whole of 
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his output. I have. heard in evidence, also, two of the actual 
consumers, who claim to be purchasers of the Plaintiff's boat-mark 

rice in the market. 
I am satisfied that, the plaintiff's boat-mark rice is rice of ae 
quality, eis in the poonneat language. of the trade as 
“ Shwewagyi ” “ golden rice.” That is aterm descriptive, 


not of rice milled by any particular person, but rather of a craghity 


of rice and is in general use. 
The first defendant set up his. edlisees at Witbier as ye as 


the 18th April 1937, less than a year ago and about two. years 


after the plaintiff started milling and selling his “ boat-mark ” 
rice. He is the-lessee of a mill there. He chose as his mark to 
be stencilled on his bags that mark which is displayed upon 
exhibit B in this case. That is a mark in red. bearing at the top 
some words in Chinese and, underneath that, in English 
characters the name ‘“‘ Lum Hwe ” and beneath that again is the 
stencilled outline of a small sailing vessel. Below that again in 


‘English characters is the word “ Wakema” .and.at-the . bottcm 


there is some more writing in Chinese characters. -On the sail of 
the sailing veésel are the figures “ 1937.” 

The point about exhibit B that has led to this suit is the fact 
that it aduplts as “its central feature the device of .a small. sailing 
boat. The plaintiff complains that, taken as° a whole, the 
defendant’s exhibit B mark is calculated {o deceive-an ordinary 
person purchasing rice into believing, when offered the defendant’s 
rice, that he is obtaining the plaintiff's boat-mark rice. © 

I should perhaps add, in order to complete the facts, that, 
although the plaintiff’s exhibit A mark before me is stencilled in 
green, I find asa matter of fact upon the evidence that the 
plaintiff has not always since 1935 confined himself toa green 
colour but has sometimes stencilled his mark on his bags in red 
and that he may yet do so again. 

I do not think that I am concerned in this suit with the 
respective merits of the plaintiff's rice and the defendant's rice 
nor as to the respective merits of rice grown in the Hanthawaddy 
District as milled by the plaintiff and rice grown in the Wakema 
district as milled by the first defendant. 

The question. I propose to consider first is whether the 


_ defendant’s Exhibit “ B ” mark is, as a matter of fact, reasonably 
calculated to be confused with the plaintiff's Exhibit A*mark in 


the minds.of that class of persons whom I have to consider as 
purchasers of rice in the circumstances of this case. - 
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It is quite clear, I think, that to anyone in the trade, or to an 
actual.shop keeper, there would in all probability beno real 
' deception. I ought perhaps to have mentioned at an earlier 
stage that this a quia timet action and nothing else. For dealers 
in the market and shcp keepers, no doubt, know the various 
_ common marks by heart and, if they do not, I have no doubt that 
they realize the importance of being extremely careful in making 
their purchases to examine minutely the distinguishing marks on 
bags. Itis not only to the astute shop keeper that I have to look 
but it is to the ultimate purchaser as well. It is, of course, the 
domestic: purchaser or the actual consumer who ultimately 
regulates the popularity of, and good-will in, goods of this kind 
sold under any particular mark. And what I have rather to 
consider is whether the ordinary purchaser or consumer is 
liable to be deceived by such similarity as there may be between 
these two marks. 

I have in the words of Lord Selbourne in Seixo v. Provezende 
(1), to look to that class of persons who are described as “the 
ordinary purchaser purchasing with ordinary caution” ; who are 
described by Lord Blackburn in Joknston v. Orr Ewing (2) 
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as the “incautious’” purchaser and by Lord Chelmsford in - 


Wotherspoon v. Currie (3) as the “ unwary’ purchaser. I have 
to take a sort of “ standard” purchaser, having regard to the 
class of goods that are being sold aiid the class of persons who 
normally buy.them. Now, what is likely to happen in a case 
like this ? A Burman or an Indian may well taste or see a 
particular kind of rice. He may like it and he may ask his 
friend or his host, ‘‘ What kind of rice is that?” He will be 
told, “ That is ‘ boat-mark ’ rice.” He may himself then go into 
the bazaar on the following day to purchase some rice of that 
kind for himself and his family. Now, that is the type of man 
whose attitude I have got to consider and I have got to consider 
whether that man, on being served with rice out of a bag bearing 
the defendant’s Exhibit B mark, is liable to take it for boat-mark 
rice milled by the plaintiff. Ihave got to use my eyes in this 
case. I have got to look at these two exhibits and, putting myself 
into the position of an ordinary or incautious purchaser, I have 
got to consider whether I should be deceived. I am bound to 
say in. this case that I think I might well be. There may be 
(i) LCh. 192, (2) 7 A.C. 229, 
(3) 5 Ed. 1 Ap. 508. 
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technical differences between the. types. of ships. portrayed, 
Their rigging and their- sails may be slightly different and an 
expert in’ matters of navigation might well be able. clearly to 
distinguish one from the other. But purchasers of rice are not. 
ordinarily experts in’navigation.. The central fact of the whole 
thing is that in either mark the dominating feature is a small - 
sailing vessel and, if not identical, the two ships are. extra- 
ordinarily like one another. That, in my opinicn, is in this case 
quite enough to create a confusion in the mind of an ordinary 
purchaser of rice in the market. And I propose to hold as a fact 
in this case that Exhibit B is reasonably calculated to be confused 
with Exhibit A.’ a . 

In this case there.is no doubt to my. mind that the plaintiff's 
Exhibit A mark is a “ ‘distinctive’? mark as opposed to a 
‘' descriptive ’ mark, according to the well known definition of 


a ‘‘distinctive’’ mark which has been given by Lord Halsbury : 


“* Distinctive’ means distinguishing a particular person’s. 
, goods from somebody. else’s—not a quality attributed 
to the particular article, but - distinctive in that respect 
that itis a manufacture of his, distinguished from 
somebody else’s. -If a mark merely describes the 
guulity or origin of uu urlicly, such wu descriptive 
mark is, obviously, not capable of distinguishing the 
-goods of one Thaker from those of others, eg, 
‘ Painkiller’ and ‘Gripe Water’, for medicines, 
‘Malted Milk’ and ‘ Madras Curry Powder’, for 

articles of diet.”’ 
Judged by that test there can be no doubt to my mind that the 
plaintiffs mark in this case is a “ distinctive” and not’ a 
“ descriptive ’ mark. Most marks, in fact, adopted in this country 
—elephants, peacocks, soldiers and so forth—to identify particular 
goods are distinctive marks. They are adopted really for the 
purpose of enabling an illiterate purchasing public readily to 
identify goods of a particular manufacture by means of some 
easily distinguished—and often familiar—object having no relation 
to the kind, quality or origin:of the goods themselves. In short 

such marks are distinctive and not descriptive. ~ 

The facts thaé, up to this point, I find as facts are first that the 
plaintiff has used his Exhibit A mark since about May 1935 
secondly, that the Exhibit A mark is a “ distinctive ’ and not a. 
“ descriptive ” mark, thirdly, that the plaintiff’s trade, both by 
retail and by wholesale, in Exhibit A mark rice is very small 
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lying principally in the Soorti Bara Bazaar and in one or two 
isolated instances only extending as far afield as Insein and 
finally that the two marks are sufficiently similar as io be liable to 
confusion with each other. 

Now what to my mind is the very interesting point.raised by 
this case—a point which has not, so far as. I have been able to 
discover from the reported cases in Burma and, indeed, in India, 
received the consideration it deserves is whether a user of a 
distinctive mark which is strictly local in area or. limited in time 
can. properly give rise to such aright of property in the mark'as 
to found a right to. relief in a passing off suit. It has, 1 think, 
been assured in most, if not in all, of the many passing off suits 
in this Court that, no matter whether the mark in question is 
“ distinctive’ or “ descriptive ”, it is necessary for the plaintiff to 
establish a public reputation in the goods in which he deals under 
the particular mark. And in every case evidence is adduced: at 
great length to prove,-as the foundation of the plaintiff’s case, a 
wide area of public. reputation for the mark, whether it be 
distinctive or not. In short the difference between a “ distinctive ’’ 
and a.“ descriptive ’ mark seems to find no place in the law of 
passing off in Burma. 

I need only, I think, refer to the latest reported decision of 
the Court of Appeal of this Court in the case of O.K. Mohideen 


Bawa v. Rigaud Perfume Manufacturers (1) to make clear in what 


sense the law has been propounded in’ this Court. That decision 
is, of course, binding upon me. That this was.a case of passing- 
off in respect of what was a“ distinctive” mark is clear from 
page 135 of the Report. The late Chief Biase who delivered the 
judgment of the Court says this : 

“ Now, this is a passing off suit, and it is canons upon 
the plaintiffs in such a suit in the first instance to 
prove that the goods sold under their label-and get up 
were goods which hada reputation in the market as 
being goods manufactured .or sold’ by them, of which 
the label and get up was distinctive and well-known in 

- the particular market. The learned Judge has held— 
and there is abundant evidence to justify his finding— 
. that for more than twenty-five years before the suit 
was filed the plaintiffs had acquired in respect of A and 
.Al a reputation as bearing a-distinctive design and get 
up which was well-known in connection with their 


(1) (1931) LL.R. 10 Ran. 133, 136. 
36 — 
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Kadow perfumery. It is unnecessary to discuss 
in detail the evidence upon this issue, because not 
only was there abundant evidence adduced by the 
plaintiffs in that behalf, but the reputation of A and 
Alin the market as distinctive of Kadow perfumery 
sold by the plaintiffs was admitted by the witnesses 
for the defendant.” 
That appears to me to lay it down definitely that public 
reputation “ in the. market” is a condition of relief in a passing-off 
suit even in the case of a distinctive mark. I am bound by that 
decision, which it is fair to point out represents what, I think, has 
been the practice of the Court for many years. . 
But with the. greatest respect I venture to suggest that it 
still remains to consider ia this Court the difference between a 


‘Sdistinctive’’. and a “non-distinctive’? mark. Where a mark is 


“non-distinctive,” z.c., where a mark is merely descriptive, whether 
by way of the name of the manufacturer or of the character or 
quality of the goois themselves, it is obvious that it must always 
remain for the plaintiff to establish such a secondary meaning in the 
words in question.as to show‘that, in practice, they have come to 
denote his goods and no one else’s. That is only common. sense. 
For, no one can have an exclusive right to a mere description 
unless he can prove that the public has. come to recognize it as his. 


'. That he can do only by proving such long user over so wide an 


area as to satisfy theiCourt that the words in question have in the 
public estimation came.to denote his goods. In other words hé 
has first to establish “ reputation’ in order to establish his own 
property in a “ descriptive” mark. 

But a “ distinctive ” markistands upon a very different footing. 
It is an arbitrary. label put by a manufacturer on his goods 
having no. reference to their'character or quality. It is a symbol 
and nothing else. 

English law has cleariy recognized the difference in this 
respect between a“ distinctive ” and a “ non-distinctive ” mark. 
In Hall'v. Barrows (1) Sir John Romilly said this : 

“Tt has sometimes been supposed that a manufacturer can 
only acquire such a property in atrade mark as will 
enable him to maintain an injunclion against the 
piracy of it. by others, by means of a long-continued 

user of it, or, at least, such a use of it as is sufficient 
ye Bean sae Re Pe oS 


1939] RANGOON LAW REPORTS. 


to give it a reputation in the market where such 
goods are sold. But I entertain great doubt as 
to the correctness of this view of the case. The 
interference of a Court of Equity cannot depend on 
the length of time the manufacturer has used it. If 
the brand or mark be an old oné, formerly uséd, but 
since discontinued, the former proprietor of the 
mark undoubtedly cannot retain such a property in 


it, or prevent others’ from using it, but, provided it: 


has been adopted by a manufacturer, and continuously, 
and still used by him to denote his own goods 
when brought into the market and offered for sale, 
then I apprehend, although the mark may not have 
been adopted a week, and may not have acquired 
any reputation in the market, his neighbours cannot 
use that mark. Were it otherwise, and were the 
question to depend entirely on the {ime the mark has 
’ been used, or the reputation of it had been acquired, 
a very difficult, if not an insoluble inquiry, would 
have to be opened in every case, namely, whether the 
mark had acquired in the market a. distinctive 
character denoting the goods of the ‘Person who first 

’” used it.” . 
That has always been Aabented asa garreel statement of the 


law as applied to a distinctive mark. And it has to be observed 


that it was decided before the passing of the Trade Marks Act of 
1875 and that, accordingly, it cannot be said to have been a mere 
decision under a: Trade Marks Act, 

. In Nicholson & Sons, Lid., A pplication (1) fhe question arose in 
relation to an application ee registration of a trade mark. Here 
again it is important to observe that the qualification for 
registration was that the mark should be an “old” mark which 
meant merely that at the time of the application the applicant 
should have acquired a “ property ”.in‘the mark. The question in 
reality is exactly the same as arises in every passing-off case, 
namely whether the plaintiff has. established a property in the 
mark which in the one case he.seeks to register and in the other 
case he seeks to protect. Lord. Justice Lawrence (at page 253) 
piawer vert & in his judgment in the Court of Appeal : 

2 . it was firmly ‘established at the time when the 
Act of 1875 was passe, that a trader acquired a right 


' + (1) 48 RPC, 227, - 
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1939 ne eer. of: property in a distinctive mark merely by using it 
oka. ° upon or in connection with his goods, irrespective of 
LYE the length of such user and of the extent of his 
v ” : : 
Saw Kyonz trade. 


SAING. and again ; : 
ae “ it is not necessary to embark upon an enquiry 
_ whether and when first the mark became recognized 
by the public as denoting the goods of the trader, 
unless the mark proposed to be registered is prima 
facie non-distinctive, and, consequently, does not 
become a trade mark at all, until by reputation in the 
market it has come to denote the goods of the trader 
using it. 

And Lord Justice Romer in a concurring judgment said : 
“They (Respondents) say, that in order to constitute user 
of a trade mark two things must exist concurrently, 
hamely, (1) the intention of the proprietor of the 
mark to indicate by its use the origin of the goods 
upon or inconnection with which it is used ; (2) recog- 
“nition of the mark as indicating origin-on the part of . 
that section of the public with whom the proprietor 
deals: Now, I do not doubt that-for the purpose of 
ascertaining the nature of the user uf a murk one may 
legitimately take into consideration both the intention 
of the owner of the mark, and the effect that the user 
has had upon the public, and the absence of both 
intention and public recognition would render it 
difficult, if not impossible, to treat the user as being 
user as a trade mark. But I can see no reason what- 
ever for regarding both intention and recognition by 
‘the public as essential conditions of such user. Ifa 
trader uses a mark upon or in connection with his 
goods with the intention of indicating their origin, 
surely he is using it as a trade mark from the moment 
of the first user, which will probably be many 
months before the public has come to recognize the 
mark as indicating origin. If public recognition be a 
requisite of user as a trade mark, the proprietor must- 
necessarily remain in ignorance of whether he is or 
is not using a trade mark until by some means or 
_ another he has ascertained the views of the public 
upon the matter. How he is to do this has not been 


Braun, J. 
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explained to me and I do not know. But it is quite 
clear that he can never ascertain when the public 
first regarded the mark as indicating origin, and must 
ever be unable to answer the question. When did you 
first use the mark as a trade mark? In my opinion a 
trader is at any rate using a mark as a trade mark 
when he first uses it upon or in connection with his 
goods with the intention of indicating origin, assuming 
of ‘course that it is a mark capable of so doing. In 
other words, intention without public recognition is 
enough.” 


The judgments of Lawrence and Romer L.JJ. were upheld by . 


the House of Lords (1) against the dissenting judgment of 
Lord Hanworth, the Master of the Rolls.’ 

I suggest, therefore, with great respect, a possible view that 
a mark which is a “distinctive” mark is the subject matter of 


property the moment it is “‘ used” by a trader in connection with | 


his goods with the intention of identifying them as his and that 
‘ his property in that mark in no way depends upon either the 
length of time or the area of such user. The mark, if it is a 
distinctive mark, is in itself his property. from the moment he 
first uses it. And, if this view should prove to.be. the right 


. one, then,-in the case of a distinctive mark, all the other 


evidence of user is beside the point. 

I'am not, however, I think at liberty to take this view, even 
should I wish to, having regard to the authority to which I 
referred in O.K. Mohideen Bawa v. Rigaud Perfume Manufacturers 
(2). I am, with reluctance, bound to treat this case as'one in 
which, before’he can claim protection, the plaintiff has positively 
to establish a reputation for his mark “in the market.” 

That, then, raises the question of what is a “ reputation” 
and what is “the market.’ Over what area? Over what 
length of time? I confess I do not know what it means. And 
how, as Lord Justice Romer points out, can a trader ever know 
when the mark has really become his? Admittedly in this case 
the time is short and the area is very small. But I fail to see 


how a local trader who starts a business in a small way in a: 


particular place and adopts a distinctive mark could ever build 
up any wider business round that mark, if he is io be deprived 
of protection for it merely on the ground that his business is 


(1) 49 R.P.C. 88, (2) (1931) IL.R. 10 Ran. 133. 
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small and local and’ his reputation as yet narrow. He would 
be at the mercy of anyone who chose to pilfer his mark and 
he would be prevented from ever establishing a reputation, if it 
is intended that reputation must involve a long period of user 
over a wide area of Burma. And why should the owner of a 
“ distinctive” mark not be entitled to establish a reputation for his 
mark in the particular place or in the particular area where for the 
moment he happens to be using it, without prejudicing his rights 
elsewhere ? Again the difference between a “ distinctive” and a. 
“descriptive” mark has to be borne in mind. He is not adopting 
a description which may hamper other traders in describing 


. the same goods oe He has adopted a mark which is 


purely arbitrary and “ distinctive” and which cannot, except for 
the purposes of fraud, be of any use to any other trader. It is, in 
my view, contrary both to law-and to reason to deny to a small 


trader the right to protection for a distinctive mark merely 


because his connection is for the moment strictly local and he has. 
but lately established himself..."And I do not accept the words of 


- the late Chief Justice in O.K. Mohideen Bawa v. Rigaud Perfume 
A Manufacturers (1) to which I have already referred as indicating 


the contrary. I propose to read the words “in the market ’” 


there used, as meaning “in-the particular market. in which. he 


deals’, however limited, for not otherwise could he receive the 
protection to which, in my judgment, he is entitled. 

In my judgment, accepting as I must and do, the principles 
laid down in.that case, the plaintiff in the case before me has. 
established a limited, but bona fide and sufficient, local reputation 
in the “ distinctive” mark, which is Exhibit Ain this case, to 
entitle him to the relief for which he asks in this suit. 


His Lordship gave a decree in favour of the plaintiff 


‘for an injunction, accounts and costs. The ist defen-. 


dant appealed. 


Campagnac for the appellant. In a passing off 
action the plaintiff must prove that there is deception 
ora likelihood of deception. Bear & Sons v. Prayag 
Narain (2) ; Hajee Jamal Noor Mohamed Sait & Co. v. 


(1) (1931) LL.R. 10 Ran.’ 133, 136. (2) 1.L.R. 57 All. 510, 543, 
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Abdul Karam & Co. (1). The plaintiff's device is 
green in colour whereas the appellant’s is red. The 
plaintiff uses Burmese words on his bag whereas the 
appellant uses Chinese characters. The appellant’s 
tice is known as “ Meedon rice”, and the public do not 
ask for “ paddy boat” rice when buying the appellant’s 
rice. They examine only the quality of the rice and 
buy it. 


[RoBErRtTs, C.J. Why then does the appellant have 
a boat mark if the public buy his rice after inspection?] 


The foundation for an action of passing off is 
deception or likelihood of deception. There is no 
colourable imitation of the plaintiff's mark or device by 
the appellant in this case. O.K. Mohideen Bawa v. 
Rigaud Perfume Manufacturers (2). The law as laid 
down in Nicholson & Sons, Lid., Application (3) is not 
disputed ; the appellant’s case is that. he has not 
infringed the plaintiff's mark. . 

The following authorities were referred to: 
McAndrew v. Bassett (4); Thomas Somerville v. Paolo 
Schembri (5); Adamjee Hajee Dawood & Co. v. The 
Swedish Match Co. (6) ; Canadian Shredded Wheat Co., 
Lid. v. Kellogg Co. of Canada, Lid. (7) ; Kerly on. Trade 
Marks, 6th Ed. pp. 35,-36. re 


Ba Han for the respondent was not called upon. 
In the suit on the Original Side he had cited: 
Nicholson & Sons, Lid., Application (3); Hall. v. 
Barrows (8); Collular Clothing Co., Lid. v. Maxton 
(9) ; McAndrew v. Bassett (4); Maxwell v. Hall (10) ; 


(1) L.L.R. 57 Mad. 600, 607. (6) LLL.R: 6 Ran. 221, 230. 

(2) LL.R. 10 Ran. 133, (7) A.LR. (1938) P.C. 143. 

(3) 48 R.P.C. 227 ; 49 R.P.C, 88. (8) 32 L.J. Ch. 548, 

(4) 46 E.R, 965. : (9) (1899) A.C. 326, 338 to 342. 


(5) 12 A.C. 453. (10) 2 Ch, Ap, Ca, 307. 
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Spencer's case (1); Steel Bros. & Co., Ltd. v. Ahmed 
Ebrahim Bros. (2) ; Seixo v. Provezende (3)... 


ROBERTS, C.J.—This is an appeal from the judgment 
and decree of Braund J. sitting on the Original Side 
of this Court. At the instance of the respondent he 
granted a perpetual injunction restraining the appellant 
and another from using a mark upon their rice bags 
which was in colourable imitation of the respondent's 
“Hay Tazeik'’ or “Boat” mark, together with 
delivery up by them of all their bags so marked, and 
an account of their profits (if any) from the sale of rice 
in bags bearing this mark. 

The respondent milled rice at Syriam and he - 
claimed that he was entitled to the ‘“‘ Boat ” mark placed’ 
upon his bags of Shwe Wa Gyi or ‘‘ Golden Fat ” rice. 
He marketed this rice in Rangoon through the medium 
of a few shops only. The appellant was the lessee of a. 
rice mill at Wakema and sold Meedon rice which is’ 


similar in character. and which was put up in bags ~ 
“marked with a magenta colour. Both sets of bags bore - 
_the representation of a boat. The respondent’s bags. 


- were mostly, though not invariably, marked in green 


colour and the boat design was somewhat crude, whilst 
that of the appellant was executed in more detail. 

The learned Judge felt himself bound by the 
dictum of Page C.J. in O.K. Mohideen Bawa v. Rigaud 
Perfume Manufacturers (4) in which he said : 


“Now, this:is a passing-off suit, and it is incumbent upon the 
plaintiffs in such a suit in the first instance to prove that the goods. 
sold under their label and get-up' were goods which had a 
reputation in the market as being goods manufactured or sold by 
them, of which the label and get-up was distinctive and well 
known in the particular market.” 


(1) 3 RP.C, 74, (3) (1866) 1 Ch. Ap. Ca. 192. 
(2) 1.L.R. 4 Ran, 401. (4) (1931) LL.R. 10 Ran. 133, 136. 
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The learned trial Judge held that “reputation in the 
market ”’ meant in the particular market in which the 
plaintiff-respondent dealt, however limited, and, having 
come to the conclusion that the plaintiff had established 
alimited but bona fide and sufficient local reputation in 
a distinctive mark, that he was entitled to the relief 
which he asked in the suit. 

In this country there is no statutory provision 
for the registration of trade marks and no action can 
therefore be brought for infringement of a trade mark, 
but the Courts entertain passing-off suits. 

In Nicholson & Sons, Ltd., Application (1) 

‘Lawrence L.J. said : 


‘The cases to which I have referred (and there are others 
to the like effect) show that it was firmly established at the 
time when the Act of 1875 was passed that a trader acquired 
a right of property in a distinctive mark merely by using it upon 
or in connection with his goods irrespective of the length of such 
user and of the extent of his trade and that such right of property 
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. would be pees by an injunction restraining any other person | 


' from using the mar ; 
| Romer L.J. said (at page 260) : 


.““The next contention on the part of the Respondents i is as to 
fie meaning of the words ‘in use as a trade mark.’ ” 


.[His Lordship set out the passage cited by Braund i‘ 
and reported at page 496.] 


These judgments were approved in the House of 
Lords (2) and they followed the recognition by 
Sir John Romilly in Hall v. Barrows (3) of the 
difference between a mark which is distinctive and 


one which is merely descriptive. Where a mark or 


phrase merely describes the quality or origin of an 
article such as “‘ Custard Powder ’’, “ Malted. Milk’ or 


(1) 48 R.P.C. 227,253. © °— (2) 49. K.P.C. 88. 
(3) 32 L.J. Ch. 548, 
37 - 
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“Gripe Water ” it is not capable of distinguishing the 
goods of one maker from those of others ; but a mark is 
distinctive where it points to the goods of.a particular 
personas for instance in the cases of “ Lifebuoy”’ soap, 
“ Wincarnis ”, or “ Three Nuns” tobacco. 

Thecase of Nicholson & Sons, Ltd., Application — 
(1), though decided in 1931, had reference to the claim | 
of the applicants to have used a distinctive mark for: 
their bitter beer since a date prior to the Trade Marks - 
Act of 1875 and has therefore direct reference to the 


-law subsisting in this country at the present time. I 


feel sure that Page C.J., in the case by which the 
learned trial Judge rightly felt he was bound, would 
have recognized the distinction made by the learned 
Lord Justices if the facts of the appeal which he 


“was deciding had rendered it necessary. Messrs. 


Rigauds, who were the plaintiffs, had obtained an 
injunction against the defendants, who appealed and. 
whose appeal was dismissed. The main defencé-was - 
an alleged acquiescence by the plaintiff in the user of 
a distinctive design and get-up by the defendants © 
which was a colourable imitation of their own, and - 
there was a further defence of prior user ; both of these 
defences failed. The question of reputation in the 
market of a distinctive rather than of a descriptive 
design or mark did not fall to be considered. - 

Now, if the mark or design be a distinctive one 
it seems clear upon authority that the trader who 
adopts it is entitled to protection directly the article 
having assumed a vendible character is launched upon — 
the market. [McAndrew v. Basseti (2).] As between 
two competitors who are each desirous of adopting 
a mark which is distinctive in character it is, to 
use familiar language, entirely a question of who gets 
there first. | . 

(1) 48 R.P.C, 227, $ (2) 10 L.T.R, 442. 


1939] RANGOON LAW REPORTS. 


In the ‘case of distinctive marks and adopting the 
language of Iqbal Ahmad J. in Bear & Sons v. Prayag 
Narain (1) 


“‘all that is necessary for the plaintiff to prove is that the 
mark used by the defendant is likely to deceive purchasers of the 
lass who buy the goods bearing the plaintiff’s mark, and it is not 
necessary to prove actual deception.” 


Again, in Johnston & Co. v. Orr Ewing & Co. 
{2) Lord Blackburn said that he did not think that any 
hardship was inflicted” on honest traders by holding 
that if they do not take pains when making a new mark 
to make it quite unlike an established one, they do so 
at the peril of making it evidence against themselves. 
See also Somerville v. Schembri and Camilleri (3). 

It has been pressed upon us that we should say that 
upon the facts the learned Judge came to a wrong 
conclusion but there was ample evidence on which he 
could find that there was a colourable imitation here. 
Witnesses called for the plaintiff, whose testimony 
he accepted, said that they bought rice by the name or 
description of ‘“ Boat Mark” rice, and the learned 
Judge considered that the. bags of the appellant with 
their design were quite enough to create confusion 
in the mind of an ordinary purchaser in the rice 
market. Accepting this view, in my opinion he was 
right in granting the plaintiff the relief which he 
sought’: and, accordingly, this appeal must be dismissed 
with costs twenty gold mohurs. 


BAGUuLEY, J.—I agree. 


SHARPE, J.—I agree. 





(1) (1934) LL.R. 57 All. 510, 548, (2) 7 Ap. Ca. 219, 231. 
; (3) 12 Ap. Ca. 453. 
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CIVIL REVISION. 


Before Mr, Justice Baguley. 


THE MUNICIPAL CORPORATION OF 
RANGOON 
v. 
RAM BEHARI snbD ANOTHER.* 


Civil Procedure Code, s. 60—Exemptions of property from attachment all 
cumulative—Provident Fund Rulesof Rangoott Municipal Corporation— 
Rule 7-—Obligation of Corporation to deduct subscription from pay—Attach- 
ment by creditor of employee's subscription before payment into fund—. 
“ Compulsory deposit °—Provident Fund#Act, s. 2. 

The exemptions from attachment of certain property under the various sub- 
heads in s. 60 of the Civil Procedure Code are all cumulative as:all the sub- 
heads are on the same footing and any person is entitled to all the benefits if 
he is qualified toclaim them. 

' ‘The Provident Funds Act applies to the provident fund of the Municipal 

Corporation of Rangoon and Rule 7 of its Provident Fund Rules makes it 

obligatory on the Corporation to deduct from its employee’s pay the amount due 

by.such employee for subscription to the fund. The definition of “ compulsory . 

deposit” | in s. 2 of the Provident Funds Act applies to such subscription and 

jt means “ a subscription’ fo or deposit 77” the fund. A creditor of the employee 
cannot therefore attach in execution of his decree the amount of such subscrip- 
tion in the-hands of the Corporation before itis paid into the fund, such amount _ 
being exempt from attachment under s. 60 (k) ot the Civil Procedure Code. 

Before the time of payment the money is not the debtor’s and at the time of 

paymentitis a subscription to the fund which is a compulsory deposit. 


Rafi for the Corporation. 
Dangali for the 1st respondent. 


BAGULEY, J.—This is an application to revise an 
order passed by the Chief Judge of the Court .of Small. 


“Causes in an application for a garnishee order. 


The judgment-debtor is an employee of the Rangoon 
Corporation. His salary is Rs. 120 a month. Out of 
this there is a compulsory deduction of Rs. 10 a month 


towards his provident fund. The question to be deter- 


mined is how much of his salary can be attached in 
execution. of the decree. 


fe ee ae aT a 
* Civil Revision No. 222 of 1938 from the order of the Court of Small Causes, 
Rangoon, in Civil Misc. No. 235. of 1938. 
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Under section 60 of the Civil Procedure Code certain 
property is exempt from attachment. . After first saying 
what is attachable in sub-section (1) the proviso reads : 


“the following particulars shall not be liable to such attach- 
ment or sale, namely ”’ 


and we then get sub-heads running alphabetically from 


(a) to (f). 


The first question for consideration is whether these 
exemptions are cumulative or whether the judgment- 
debtor is confined to gne only as was strongly urged. 
All are apparently on the same footing: (a) refers to the 
necessary wearing-apparel, cooking vessels, beds and 
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bedding of the judgment-debtor, etc. ; (b) refers to tools | 


of artizans, and, where the judgment-debtor is an 
agriculturist, his implements of husbandry, cattle, seed- 
grain, etc. and (c) refers to houses and other buildings 
belonging to an agriculturist and so on. I can see no 
reason whatever why an agriculturist who is exempted 
under this proviso should not claim exemption for 
his house, cattle, seedgrain, implements of husbandry, 
wearing-apparel, cooking vessels and so an; so, as all 
the sub-heads are on the same footing, I can see no 
reason for supposing that these exemptions are not 
cumulative and any man is entitled to all the benefits if 
he is qualified to do so. 

The section has been amended by Act IX of 1937 
and now sub-section (7) of the proviso exempts “ the 
salary of any public officer or of any servant of a 
railway company or local authority to the extent of the 
first hundred rupees and one-half the remainder of such 
salary ’’, and an explanation has been added: “ ‘salary’ 
means the total monthly emoluments”, excluding certain 
matters which are not germane to the present question. 
The emoluments of the judgment-debtor in the present 
case appear to me to be Rs. 120a month; that is what 
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is known as his pay and I think it must be regarded as. 
“salary” for the purposes of this section as defined by 
the explanation. This being the case, under sub-section 
(i) Rs. 110 of his salary is exempt from attachment. 
Proceeding further down the proviso we find sub- 
section (k) which éxempts “‘ all compulsory deposits. 
and other sums in or derived from any fund to which 
the Provident Funds Act for the time being applies, in 
so faras they are declared by thesaid Act not to be liable 


to attachment:’ The Provident Funds Act now in 


force is dated 1925 and in this Act compulsory i 
is defined : 


£6 


= * 
‘compulsory deposit’ means a subscription ve or deposit in, a 
Provident Fund which, under the rules of the Fund, is not, until 


the happening of séme apa contiagency ’ Kepevable on demand. 
otherwise than = ” 


It is claimed that under eee the jadgment-debtor 
is entitled to have exempted from attachment a further - 
Rs. 10. For the decree-holder itis urged that until this. 
money has been actually deposited in the Fund, it is not 
a compulsory deposit so as to be free from attachment. 
A reference to the Provident Fund Rules at page 130 
of the Rangoon Municipal Manual shows that Provident 
Fund Rule 7 says: 


“ The Corporation shall, at the time of payment, deduct from 
the pay of every subscriber the amount of the subscription due 
from such subscriber to the provident fund and shall pay such - 


amount into the provident fund to the credit of-such subscriber.” 


Once this Rs. 10 has been paid into the Provident Fund 
it is. beyond the reach of the creditor and exempt from 
attachment... The question is .whether it can be 
intercepted en route, so to say, between the disbursing 
officer and the fund. In my opinion it cannot, and for 
this I rely on the actual wording of the definition in 
section 2 of the Act. It will be noticed that what are 
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exempted from attachment under sub-section (k) are 
“compulsory deposits”’ and there being a reference to 
the Provident Funds Act, I think the definition of 
“compulsory deposit ” in that Act must apply, and com- 
pulsory deposit means “a subscription fo, or deposit in.” 
This Rs. 10 never gets into the hands of the judgment- 
debtor. The Corporation or the disbursing officer 
deducts it. He deducts the amount of the subscription 
from the judgment-debtor’s. pay bill at the time of 
payment. Before the time of payment the money is 
not the judgment-debtor’s. At the time of payment the 
Rs. 10 becomes a subscription to the fund and a 
subscription to the fund is a compulsory deposit and 
therefore exempted. There seems to me no intervening 
moment when it is susceptible of attachment. In 
consequence I hold that under sub-section (k) the 
judgment-debtor is entitled to. claim exemption for 
another Rs. 10 making his total exemption Rs. 120 ; that 
is equal to his total salary and there is no ‘Palaace left 
_.available for attachment. 

I therefore set aside the order passed by the Chief 
Judge of the Court of Small Causes directing the 
Corporation to pay into Court Rs. 10 a month from the 
judgment-debtor’s salary. _ 

I am given to understand that this is a test case, J 
think. therefore that there should be no order for costs. 
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CIVIL REVISION. 
Before Mr. Justice Rete 


BOOMIAH 
v. 
R.M.N.R.M. CHETTYAR FIRM.* 


Limitation Act,Sch.1, art. 182 (5)—Two landmarks of time—Date of final order 

. o application to execute or totake some step in aid of execution—Applzcation 

in proper form to proper Court necessary—Effect of application—Extension 

oftime~ Withdrawal of application or its dismissal—Order committing 
debtor to jail—Release of debtor from jail—Date of final order. 

Art, 182 (51, Sch. 1, of the Limitation Act gives. two landmarks of time from 
which the period of limitatiun can run : (1) the date of the final order passed 
onan application made in accordance with law to the proper Court for 
execction, or, (2) the date of the final o-der passed on an application made 
in accordance with law to the proper Court to take some step in aid of 
execution of the decréé or order. 

Raja of Ramnad v. Pillai, 1.L.R. 56 Mad. 320, dissented from. 

So long as an application to execute a decree or to take a step in execution 
is made in accordance with law, to the proper Court and within the time 
prescribed, it operates to’extend the time for executing the decree and itis 
immaterial that the decree-holder subsequently withdraws or invites the Court to 
dismiss the application. ane 

’ Pitambar v. Damodar, LL.R. 53 Cal, 664, dissented from. See also Khalil- 
Ur-Rakman Khan v. Collector of Etah, 61 1.A, 62, re ; 

The plaintiff obtained his decree on the 19th January 1932. He applied for 
execution on the 14th January 1933 and by an order dated 16th February 1933 
the judgment-debtor was committed to jail. On 1st July 1933 the debtor was 
released for non-payment of subsistence. Held, that applications for execution 
filed on 18th May 1936 and again on 12th December 1937 were time-barred 
being more than three years from 16th February 1933. The proceedings cannot 
be said to be pending until the date of the release of the debtor from jail. 


Kalyanwalla for the applicant: 
Bharadvaj for the respondent. 


BaAGuLEY, J.—This application raises a very simple 
point of limitation about which, however, there is very 
considerable conflict of opinion and a marked lack of 
authority. oy 





* Civil Revision No. 257 of 1938 from the order of the 3rd Judge of the Small 
Cause Court, Rangoon, in Civil Execution No. 12691 of 1937. 
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The plaintiff obtained his decree on 19th January 
1932. He filed an application for execution on 14th 
January 1933. The proceedings ended with a diary 
order dated the 16th February 1933 : 


“ Decree-holder in person and judgment-debtor in custody. 
‘There is no settlement. Judgment-debtor is committed.” 


The judgment-debtor went to the civil jail; his 


subsistence money was paid in month by month until 


he was released on ist July 1933 for non-payment of 
subsistence. 

The next application for execution was filed on 
18th May 1936 but was summarily rejected the next 
day as time-barred. A further application was filed 
tén days later, on 29th May 1936. Notice, which was 
issued, was never served and on 26th June the diary 
order says the case is closed by request. 

He now comes with the present application for 
execution. This was filed on 12th December 1937. 
A point was raised that limitation had prevented further 
execution of the decree, more than three years having 
lapsed from 16th February 1933, the date of the final 
' order passed by the Court on the first application for 
execution before any further application for execution 
was made to the Court. 

To decide the case it is first necessary to find 
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exactly what the law says as, I fear, it must be - 


acknowledged that some Courts have never ascertained 
this. Limitation with regard to execution of the decree 
is given in article 182. In the ordinary books all these 
articles appear one below the other with commentaries 
in between, the articles themselves being in three 
columns, and so voluminous are the commentaries that 
the headings of these columns were separated by 
enormous distances from the articles themselves. In 
my. edition of Rustomji the schedule containing the 


BooMIAH 
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articles starts on page 533 and article 182 is more than 
a thousand pages later. In consequence it is quite 
common to omit to look up the beginning of the 
schedule and see what is at the top of any particular 
column. The heading of the third column is “ Time 
from which period ,begins to run” and the relevant 
portion of article 182 reads, in the third column under 
this heading, 


“(Where the application next hereinafter mentioned has been 
made) the date of the final order passed on an application made 
in. accordance with law to the proper Court for execution, or to 
take some step in aid of execution of the decree or order.” 
Apart from the brackets there is one comma in the 
whole of this article and to understand what that. 
comma means one has to look Back at the heading 
of the column and see that the whole sentence must 
refer to some landmark of time. 

Now, taking the first portion of the quotation, 


the date of the final. order..passed on an application. made in 


’ accordance with law to the proper Court for execution,’ 


‘it is quite understandable and there is no trouble at all. 


The period of limitation runs from this particular time, 
namely, the date of the final order. 1 am asked to 
hold that this comma and the word “ or” are completely 
disjunctive and the alternative period is “ to take some 
step in aid of execution of the decree or order”’ but 
“to take some step in aid” is no landmark of time, 


‘and any meaning attached to the second part of the 


sentence must show a point of time, Except for the 
fact that it has given difficulty I am unable to under- 
stand how any difficulty can arise. Applications are 
made to the Court for execution by attachment, arrest, 
the appointment of receiver and so on; again 
applications may be made to the Court to take some | 
step in aid of execution by transferring a decree to 
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another Court, by adding legal representatives, etc. etc. 
‘and, in my opinion, this portion of article 182 must be 
read— 

“(Where the application next hereinafter mentioned has 
been made) the date of the final order passed on an application 
made in accordance with law to the proper Court for execution, 
or the date of the final order passed on an application made in 
accordance with law to the proper Court to take some step in aid 
of execution of the decree or order.” 

Reading it in this way involves no strain on the 
English, it gives two landmarks of time from which the 
period of limitation can run, and is perfectly simple— 
and it runs smoothly and grammatically. - 
I have been referred to Raja of Ramnad v. 
Kuppuswami Pillaé (1) in which it is held that 
“A remittance by money-order to the Jail Superintendent of 
subsistence allowance necessary for the cetenticn of a judgment- 
debtor in prison isan application to a Court within the meaning 
of article 182 (5) of the Indian Limitation Act and is a step in aid 
of execution.” ane a Pa 
This ruling I can dismiss by saying that it has been 
passed under the former Limitation Act as the facts 
which gave rise to it occurred in 1923, the present Act 
dating from 1927, The reasoning, however, which is 
contained in.the judgment as it stands, I‘am entirely 
unable to accept. How sending a money-order.from a 
post office can be held to have constituted an applica- 
tion to a Court I am entirely unable to understand. 
The post office is not a proper Court to which a decree 
holder can make an application for execution of a 
decree. To my mind it is so obvious that it is difficult 
to explain or to give reasons for it. -I was referred to 
‘a still older case, Malukchand Ratanchand v. Bechar 
Natha (2), but that is also, of course, not under the 
present Act and under. the old Acts the starting point 


(1) (1932) LL.R. 56 Mad. 320. (2) (1901) LL.R. 25 Bom. 639. 
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for limitation was the date of an application made to a 
Court to take a step in aid of execution and the Courts 
frequently allowed various acts done to be constructively 
regarded as applications to Court. The dates-on which 
applications are made to a Court now are of no interest. 
What we are concerned is the date of the final order 
passed on the application and that is usually quite easy 
to determine. _ | 

I- would refer in passing, however, to two other 
cases which were mentioned. S.S. Somasundaram 
Chettyar v. Ma Shwe Thit (1), which dealt with matters 
earlier than 1927 and is under the old Act is therefore 
obsolete. I would also refer to a passage in Pitambar 
Jana v. Damodar Guchait (2) beginning at page 677 : 


“It is, of course, beyond controversy that where a decree- 

. holder deliberately withdraws, or invites the Court to dismiss, his 

\ ‘application he cannct afterwards rely upon that application for the 

i purpose cf saving limitation i in respect of a subsequent application 
for execution.” 


With respect, I must say that I can find nothing in the 
Limitation Act which gives anything to support this 
‘proposition of the law said to be beyond controversy. 
As the Limitation Act says nothing about this I am 
unable to accept this purely ex cathedra statement.* 

In the present case an application for execution was 
made on 14th January 1933. The final order passed on 
the application is to be found in the diary order dated 





(1) (1929) LL.R. 7 Ran, 132 (2) (1926) LL R. 53 Cal. 664, 
*See also Khalil-Ur-Rahman Khau v. Collector of Etah, (1933) 61 IA. 62, 
the headnote of which is as follows : 

“ An application to execute a decree or to take a step in execution, inade 
in accordance with the Code of Civil Procedure, to the proper Court, and, 
within the lime prescribed, operates under the Indian Limitation Act, 1908, 
Sch. 1, art. 182 (5)—if made before January, 1, 1928, when Act IX of 1927 came 
into force—to extend the time for executing the decree, whether or not the 
application was made with the genuine intention to proceed‘to execution.” 

The case came to the notice of the learned Judge after the judgment was 


S pronounced—Ed. 
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the 16th February 1933. Therefore, in my opinion, that 
is the date from which limitation began torun. I am 
asked to hold that because the judgment-debtor was 
in jail till the end of June 1933 the proceedings were 
still pending tillthen. Iam unable to accept that view. 
If a man is sentenced to ten years’ imprisonment 


in a criminal case the proceedings can in no way be. 


said to be kept pending for ten years. Later orders 
might have been made in these proceedings. For 
example, the decree-holder might have certified to 
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the Court in full satisfaction and asked for the release - 


of the judgment-debtor in which case probably there 
would have been a further order passed; but no 
such order was pdssed and the final order passed 


must be the last order, namely, “ Judgment-debtor is | 


committed.” Limitation, therefore, started on 16th 
February 1933 and on 17th February 1936 the decree 
had become time-barred. The application which was 
made in May 1936 could not revive the decree. 

This is an application against an order passed by 
' the Judge refusing. to cancel an order which he had 
made allowing execution to proceed. AsI have pointed 
out, the decree is time-barred. 

The application is allowed and the order granting 
issue of warrant of arrest and detention of theapplicant 


is set side. Respondent to pay the applicant’s costs, 


advocate’s fee three gold mohurs. 
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Before Sir Ernest. H, Goodman Roberts, Kt., Chief Justice, Mr. J ustice Mya Bu, 
and Mr. Justice Mosely. 


T. C. DHAR aAnbD OTHERS 
v. 
T. L. GHOSH aAnpb OTHERS.* 


Advocate or pleader, acting for one party—Apfearance for the other party— 
Improper conduci—Court’s order disallowing practitioner to appear-—High 
Courl’s power to revise order—Capricious order—~Bona-fide order on 
ample material —Restriction of High Court's power—Case of Advocate and 
pleader, no distinction—Order a“ judgment”-—-General superintendence of 
High Couri—Government of India Act, s. 107—Government of Burma Act, 
s. 85 (1) and (2}—Civil Procedure Code, ss. 2.(9), 115, 


It is improper for a legal practitioner who has acted for one party ina 
dispute to act for the other party in subsequent. litigation between them 
relating ‘o or arising out of that dispute. An advocate or pleader who has 
appeared on behalf of one party ina suit ought not to allow himself to be 
placed in the position.in which there might be some. suspicion, whether well 
or ill founded, that his knowledge of his client’s casé ‘would be used by him on 
a subsequent occasion in appearing for another party: and against his original 
client. : 

Mary Hira Devi v, Digbijai Singh, 24 C.W.N- 1137, followed. 


~ Maung Sein Gyi v. Maneckjee, 1.L.R.8 “Ran. a7 
rae ILL.R. 8 Ran. 447, referred to, 

Where a judge or magistrate makes an order disallowing a practitioner ~ 
from appearing for a party which upon the face of it is clearly capricious 
and unreasonable the High Court has jurisdiction lo intervene in revision, 
But where there is upon the record proof of ample material before him upon 
which he could make such an order and no suggestion that whether he was 
right or wrong he did not do so bona fide, then itis nota casefor the High 
Court to intervene, The powers of interference given to the High Court by 
s. 85 of the Government of Burma Act: are more restricted than those given 
under s. 107 of the Government of India Act. 

Maung Tha Tun v, Waddader, [1939] Ran. 14, approved. 


There is no distinction in principle between the case of advocates and 
higher or lower grade pleaders, their duties as representing Rieter clients being 





similar. 

Per MosELy, J.—The order in question isa “ judgment ” as defined in’s. 2 (9) 
of the Civil Procedure Code, and therefore the powers of the Court are 
restricted as laid down in s. 85 (2) of the Government of Burma Act ; and the 
question cannot be agitated in addition as one of general. superintendence over 
the Courts as provided ins. 85 (Z) of the Act. 
ee ae ee ee ee ee 

* Civil Revision No. 223 of 1938 from the order of the District Court of 


Akyab in Civil Regular No. 2/m of 1938. 


* U-Ko Ko Gyiv. U San ane oy ’ 
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K. C. Bose for the applicant. After the passing of 
the Bar Council Act the lower Courts have no power to 
pass orders like the one in question. S. 14 of that Act 
said that advocates have a right to practice in all Courts. 
Such a right can only be taken away by the method 
prescribed in that Act. If the conduct of an advocate 


is open to question the proper procedure is to open. 


an inquiry under the Act. The decision in Maung 
Tha Tun v. Waddader (1) is distinguishable because 
that case dealt with a pleader. The methods of 
appointing pleaders are different, and the discipline by 
which they are controlled arises from different sources. 


Ba Han (with him Zakaria) for the respondents. 
The case is governed by the ruling in Maung Tha Tun v: 
Waddader \1). The lower Court must be deemed to 
have power to pass the orderinquestion. Suchan order 
_ could also be made under s. 151 of the Civil Procedure 

- Code. An advocate should not be allowed to appear 
for one party when his appearance will be embarrassing 
tothe other party by reason of his having acted for 
_ him in aconnected proceeding. See Maung Sein Gyi v. 

~ Maneckjee (2) ; U Ko Ko Gyi v. U San Mya (3). 


The High Court cannot interfere in the case under: 


s. 85 of the Government of Burma Act because its scope 
has now become limited. Further the orderinthe case 
had no relation to the main case and is therefore not a 
““ case decided ” within s. 115 of the Civil Procedure 
Code. 


; Thein Maung (Advocate General) amicus curiae. 


The High Court has no jurisdiction to interfere | 


under s. 85 of the Government of Burma Act. But 
interlocutory-orders are open to revision in suitable 





(1) [1939] Ran. 14. (2) LL.R. 8 Ran. 47. 
(3) LL.R. 8 Ran, 447, 
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cases and the High Court should certainly have powers 
to interfere in revision where the case calls for 
interference. Without going into the merits of the case, 
the position is that an advocate’s right to appear in the 
case has been taken away. In. the circumstances the 
High Court will see whether the case falls within s. 115 
of the Civil Procedure Code so as to call for the exercise 
of its revisional powers. - The applicant has to show 
that the case is within s. 115, and the decision in 
Maung Tha Tun v. Waddader supports this view. 
Aiyangar forthe Bar Council. The High.Court will 
interfere only if a case is made out within s. 115 of 
the Code. M.R. Srinivasa Rau v. Pichai Pillai (tye 


“Veerappa Chettiar v. Sundaresa Sastrigal (2). 


Reading sections 84 and 85 (2) of the. Government 
of Burma Act together it is seenthat the High Court . 
retains to itselfall the powers which were. vested in it 


prior to the passing of the Act. 


ROBERTS, C.J.—This is an application for revision in™ 


_ connection with an order passed by the District Court 


of Akyab in which the respondents and eight others by 
their agent sought to obtaina mortgage decrec. During 
the progress of the suit the learned District Judge heard 
an objection to the appearance of Mr. Guha, an 
advocate of the High Court residing at Akyab,: on 
behalf of one of the parties. Affidavits were before 
him to the effect that Mr. Guha could not with propriety 
appear by reason of the fact of his having been interested 
on behalf of the other side in matters which were 
collateral to the suit in question, and Mr. Guha put 


ina counter affidavit ; and the learned District Judge 


upon the materials pecs him decided -that it would be 
improper to hear Mr. Guha and that paeices ae 





(4) LL. abt Mad. 650. . (2) LL.R. 48 Mad. 676, 


1939] RANGOON LAW REPORTS. 


paul not be heard as an. advocate in this particular 
suit. 

It is quite clear on reference to section 115 of the 
Civil Procedure Code in what manner the High Court 
will exercise its powers in revision ; and what the 
applicants must show here, if they are to succeed, is that 
the District Judge exercised .a jurisdiction not vested 
in him by law or alternatively failed to do so, or acted 
in the exercise of his jurisdiction illegally or with 
material irregularity. Where a judge or magistrate 
makes an order of this kind which upon the face of it is 
clearly capricious and unreasonable, no doubt the High 
Court might have jurisdiction to intervene in revision. 
But where there is upon the record proof of ample 
material before him upon which he could make such 
an order and no suggestion that whether he was right 
or wrong he did not doso bona fide, then in our opinion 
it is not a case for the High Court to intervene. Not 


. very long agothe case of Maung Tha Tun v. Waddader - 


(1) was decided by a Bench of this Court to the same 
- effect, and it was pointed out that the powers of 
. interference given to the High Court by section 85 of 
the Government of Burma Act are even more restricted 
than those given under section 107 of the Government 
of India Act. 

' itis suggested that there is some distinction in 
_ principle between the case of advocates and higher or 
lower grade pleaders, but though itis clear that the 
methods of their appointment are different and the 
discipline by which they are controlled arises from 
’ different sources, their duties as representing their 


clients are similar and that the principles applying in . 


one: class of legal advisers. ought to be fe tc in the 
case. of another. 


if (1) [1939] Ran, 14. 
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tis clear from two decided authorities—Maung 
Seiit Gyi v. Maneckjee(1) and U Ko Ko Gyi v. U San 
Mya (2)—that an advocate or pleader who has appeared 
on behalf of one party ina suit ought not to allow 
himself to be placed in the position in which there 
might be some suspicion, whether well or ill founded, 
that his knowledge of his client’s case would be used 
by him on a subsequent occasion in appearing for 
another party and against his original client ; and in 
both cases a quotation was made from the judgment of 
their Lordships of the Privy Council in Mary Lilian 
Hira Devi v. Kunwar Digbijai Singh (3) which -it is 
perhaps desirable to repeat here : 


“ Their Lordships must express their complete assent to the 
observations of the learned Judges of the High Court on the 
impropriety of a legal practitioner who has acted for one party in 
a dispute, such as there was in- this case, acting for the other 
party in subsequent litigation between them relating to or arising 
out of that dispute. Such conduct is, to say the least of it, 
open to misconception, and is likely-to raise suspicion. in the mind 
of the original client and to embitter the subsequent litigation.” 


That was the position before the learned District 
Judge and we are satisfied that in the exercise of his 
discretion, although it is not for us to say whether we’ 
should have arrived at the same conclusion,—speaking 
for myself I think I might very well have done so—it 
was open for him to say that it was undesirable for 
Mr. Guha to continue to represent the party whom he. 
claimed to represent; and having arrived at this 
conclusion bona fide and given effect to it, we consider 
upon the authorities already cited that there are no 
grounds to interfere in revision. 





(1) (1929) I.L.R. 8 Ran. 44, (2) (1930) I.L.R. 8 Ran, 447, 
i (3) 21 C.W.N, 1137, 1142, 
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This application must accordingly be dismissed with 
costs ten gold mohurs, 


Mya Bu, J.—I agree. 


MosELy, J.—I agree. I only wish to add that the ~ 


order in question here is admittedly a “judgment’”’ as 
defined in section 2 (9) of the Code, that is to say, a 
statement given by the Judge of the grounds of a 
decree or order, and therefore here the powers of the 
Court are restricted as laid down in section 85 (2) of the 
Government of Burma Act; and the question cannot 
be agitated in addition as one of general superintendence 


over the Courts as provided in section 85 (1) of 


that Act. 
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Before Sir Ernest H. Goodman. Roberts, Kt., Chief Justice, and 
Mr. Justice Mosely. 


TAW CHEW KEAN AND: OTHERS 
v, 
TAW KOCK TYON anpD oTHERS.* 


Trust for public purposes of a charitable ov religiousnature—Trust for religious 
and pious purposes, a charitable trust—Charitable trust presumed to be- 
public trust—Private trust—Trust for benefit of members of family only— 
Public trust with preference to poor relations—Direction to trustees of public 
trust to use funds for benefit of poor menibers of setilor's family—No 
priority or exclusive selection—Civil Procedure Cade, s. 92. : 

Where a bequest is shown to be for religious purposes or for religious and 
pious purposes, it would be treated asa gift for charitable purposes unless ihe 
contrary be shown, 

White v. White, (1893) 2 Ch. 41, referred to, 

Where.a gift is to purposes which are charitable, whatever else they 
may-be in addition, then unless the charitable purposes expressed are clearly: 
stated to be of a private nature the Courts will administer the trust as one for 
public purposes of a charitable nature, Where nothing is said as to the. 
charitable purposes being private or public, they are presumed to be of a public: 
nature. ’ 

Legge v. Asgill, 24 RR. 51, referred to. 

But where a trust by its very terms shows that its purposes are of a private: 
nature, though they may be religious or charitable, ¢.g, a trust to benefit only 
the poor members of the settlor’s family, it will not fall under s, 92 of the Civil 
Procedure Code, 

Attia v. Madha, 1.L.R. 14 Ran. 575, approved. 

Best v. Birmingham Corporation, (1904) 2 Ch. 354 ; Blair v. Duncan, (1902): 
A.C, 37; Houston v. Burns, (1918) A.C, 337; Ommanney v. Butcher, 24 RR, 
42 ; White v. White, 7 Ves. J. 423, discussed. 

‘1f the object of a charity is general but there is a preference to poor ; 

relations, which is not confined to them, the bequest is valid as a public: 

charitable trust. 

Waldo v. Caley, 33 E.R, 962, referred to. 

‘A deed of trust after providing for the maintenance and education of certain. 
relatives of the transferor directed the trustees to use the balance for such. 
charitable or religious and pious ‘purposes as to the trustees seemed fit and 


_ proper at their absolute discretion “it being understood that charitablé: 


purposes shall include the providing of sustenance or support to such members. 
of the family of - the said transferor as may be in indigent or straitened. 


circumstances.” 


Nee OEE aE DEEENN TEES PE upnmermamene 
* Civil first appeal No. 84 of 1938 from the judgment of this Court on the 


Original Side in Civil Regular No. 204 of 1937, 


vate 
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Held that the objects of the trust were for public purposes of a charitable or 
religious nature within s.92 of the Civil Procedure Code. The direction as 
‘regards the indigent relatives meant only that their claims were nut to be shut 
out of consideration. Under the trust the poor members .of the transferor’s 
family did not enjoy any priority, and there was no obligation on the trustees 
‘to select them ; they only came in as members of the general public. 


Hay (with him Tha Kin) for the appellants. 
Krishnaswamy for the respondents. 


Roserts, C.J.—This is an appeal from a judgment 
of Sharpe J. dismissing a suit brought by the appellants 
under section 92 of the Code of Civil Procedure on the 
ground that it was not maintainable. The learned 
Judge held that the trust was not “ created for public 
purposes of a charitable or religious nature ” within the 
meaning of section 92. 

The deéd of Trust is dated May 7th, 1908, and, after 
various provisions for the maintenance and education of 
certain relatives of the transferor, recites 

“and the balance in and upon such charitable cr religious and 
picus purposes as the said transferor shajl during his life time 
direct and after his death as to the Trustees shall for the time 
being seem fit and proper at their absolute discretion, it being 
understcod that charitable purposes shall include the providing of 
sustenance or support to such mémbers of the family cf the said 
transferor as may be in indigent or straitened circumstances.” 

The learned Judge having examined the connotation 
of the word “pious” arrived at the conclusion that thé 
trust fund in the present case must necessarily be used 
for purposes which were either charitable or religious, 
but he .considered that these purposes were not 
necessarily public purposes, and that therefore the 
trust fund was not one which came within the scope of 
section 92. In particular he observed that the whole 
fund might be expended upon the needy members of 
the settlor’s own family in which case, he said, it 
would certainly not be devoted-to public purposes. 
Apart from that, the trustees might, he thought, devote 
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the money at their disposal to charitable purposes. 
which were not public, according to the terms of the 
trust ; or to religious and pious purposes of a private 
nature, such as the erection of a private place of 
worship to which none might be admitted save certain 
specified individuals. j 

Now it is quite true that if the trustees were given a 
discretion to utilize the trust funds for purposes which 
were charitable but not public, or religious but not 
public, section 92 would not be applicable, and the suit 
which was brought by the appellant would not be 
maintainable. This conclusion would be arrived at, in 
my view, from a consideration of the words of the 


section itself. 


In White v. White (1) Lindley L.J. pointed out. 
that prima facie, at any rate, a bequest for a. 
“religious ” purpose was a bequest for a “ charitable.” 
purpose and that the law applicable to charitable 


- bequests as. distinguished from the law applicable to .- 
‘ordinary bequests ought to be applied to a bequest to a” 


religious institution or for -a-religious purpose. In 
other words, once a giftis shown to be for religious 
purposes it must be treated as a gift for charitable 
purposes unless the contrary be shown. If itis “ for 
religious and pious purposes ” the same is surely true, 
Such a bequest being for purposes which are not only 
religious but also pious. 

In a case in which a testator directed that “in case 
there is any money remaining, I should wish it to be 
given in private charity ” it was held that there was no 
instance in which a private charity had been madé the 
subject of disposal in the Crown or been acted upon by 
the Court; for the charities recognized by the Courts 
were public in their nature and capable of execution by 


(1) (1893) 2 Ch. 41. 
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the Court. [Ommanney v. Butcher (1).] Upon this 
ground are excluded all such bequests or settlements 
as are enjoined to be for purposes which are benevolent 
or philanthropic merely; or trusts which may be 
charitable but need not be so, Thus in Blair v. 
Duncan (2) the direction ‘‘ Such charitable or public 
purposes as my trustees may think proper ” was void 
for uncertainty. Lord Davey was careful to point out 
on page 44 : 

‘If therefore the words in the present case were merely 
‘charitable purposes ’ or were ‘ charitable and public purposes ’ I 
think effect might be given to them.” 

Where the words used are “ charitable and 
benevolent ” purposes any object to be benefited 
must possess both characteristics. Re Best Jarvis v. 
Birmingham Corporation (3). Accordingly these words 
will constitute a good charitable trust, that is to say 
a Charitable trust ofa public character. But where 
_ the words used are “ public, benevolent or charitable 
purposes” the gift is expressed in another form 
admitting non-charitable objects, for example objects 
of private benevolence only, or public non-charitable 
purposes, and the trust will fail [Houston v. Burns (4)]. 

But it is clear that where a gift is to purposes which 
are: Charitable, whatever else they may be in addition, 
then unless the charitable purposes expressed are 
clearly stated to be of a private nature the Courts will 
administer the trust as one for public purposes of a 
charitable nature. 


“In Legge v. Asgill (5) the testatrix in a codicil said 


“Tf there is any money left unemployed I desire it 
may be given in charity.” It was held that the general 
residue of her estate, including a sum in which she had 


(1) (1823) Turn. & R, 260; 24R.R.42, (3) (1904) 2 Ch. 354. 
(2) (1902) Ap. Ca. 37. (4) (1918) A.C. 337. - 
(5) (1823) Turn. & R, 265; 24 RR, 51. 
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a vested reversionary interest at the time of her. death, 
passed under these words to charity and was rightly 
claimed by the Attorney General in the absence of 
trustees. ; 

Now, it was pointed out in Attia v. Madha (1) by 
Braund J. that a trust the income of which is to be 
applied in perpetuity for the benefit of poor relations or 
poor descendants of a testator or settlor is charitable in 
English Law; this is in conformity with the decisions 
in another case of White v. White (2) and other cases 
cited by the learned Judge. ‘But he held, and if I may 
say so with respect, it seems to me rightly, that where 
a testator’s intention is to benefit only the members of 
his own family who are poor this is not “a public 
purpose of a charitable nature’ within the meaning of - 
section 92 of the Code. 

We have been referred to the case of Waldo v. Caley 
(3) which shows that where the object of a charity is 
general but there is a preference to poor relations, © 


which is not confined to. them, the bequest is valid as a 4s 


charitable trust. That case follows the decisions which. 
I have just mentioned, and is therefore by itself of 
little assistance in concluding the present appeal. 
But it does seem to show that the mere eligibility or 
preference of a certain class of beneficiaries will not, by 
itself, turn a trust of a public charitable nature into one 
of a merely private charitable kind. 

A bequest to charitable purposes may by its very 
terms show that those purposes are of a private nature : 
in such a case though the bequest may be good in 
England it would not fall under section 92 of the Civil 
Procedure Code here. But where nothing is said as to 
the charitable purposes being private or public, they 
are presumed to be of a public nature. In other words, 


" (1) (1936) ILL.R.14 Ran. 575, 587. (2) (1802) 7 Ves. J. 423. 
. (3).16 Ves. J. 208 ; 33 E.R. 962. 
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if the direction be similar to that in Legge v. Asgill (1) 
the case here would fall under section 92. 

It is therefore necessary to consider whether there 
is anything in the present case to make it possible for 
the trustees (in the words of the learned Judge) to 
devote the money at their disposal to charitabie and 
pious purposes which are not public. I cannot see 
that there is. If the directions to the trustees had run 
“in and upon such charitable purposes as to the 
trustees shall for the time being seem fit and proper at 
their absolute discretion” I do not see how it could 
possibly be contended that the trust was otherwise than 
a charitable trust for a public purpose ; but it is urged 
that the directions comprised in the next words make it 
possible for the trustees to administer the trust fund as 
if it were a private charity merely. 

Now, these directions do not say even that the 
trustees shall include in the disposal of the moneys the 
indigent members of the transferor’s family ; what they 
say is “it being understood: that charitable purposes 
shall include” provision for them. In my judgment 
that means they are eligible to receive some or all of 
the balance in the hands of the trustees, and not that 
they shall be necessarily selected to do so. They 
would be eligible in any event if they were in indigent 
or siraitened circumstances, not as members of the 


_ transferor’s family but as members of the general public. - 


It is only a direction that (though they are not expressed 
to have even a priority) their claims are not to be shut 
out-of consideration. It may be that the words were 
inserted ex abundanti cautela lest it should be thought 
that they were ineligible because related to the 
transferor. 

Where charity, prima facie for public purposes, 
is the expressed object of the settlor, those public 

(1) (1823) Turn, & R, 265; 24 RR. SI. 
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purposes seem to me in no way defeated by the 
reminder that members of his own’ family are eligible 
to benefit with other members of the public ‘at large. 
If the trustees in their discretion were to dispose of the 
funds in their possession in such a way as continuously 
to defeat the public purposes of the trust, they might I 
think be restrained from so doing ; but they are not to. 


be debarred at any time from considering the claims of | . 


all persons who may be indigent and in straitened — 
circumstances whether they belong to the settlor’s 
family or not: and in a particular distribution I do not 
gay that members of the family might not prove to have 


the best claim to the exclusion of other members of the 


public of whom they form a part. All that is necessary 
in the present appeal is to decide whether the objects 
of the transferor were “ public purposes of a charitable 
or religious nature.”” I should hold that they were. I 
agree that, from the wording used, specious argument 
might appear to justify a distribution amongst members 
of the transferor’s family alone, from which the rest of 
the general public were excluded, But that, I think, is 
not the meaning of the direction. The provision of 
sustenance or support to such members of the family of 
the transferor as may be in indigent or straitened 
circumstances is merely understood to be included in 


the charitable purposes of a public nature for which 


the trust is formed. And, accordingly, I have reached 
ihe conclusion that this appeal ought .to be allowed, 
The remaining issues should therefore now be framed, 
and the suit proceed to trial) The appellants are 
entitled to their costs on this preliminary issue here 
and in the Court below ; advocate’s fees in this Court 
seven gold mohurs. 


MosELY, J.—I agree. 
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ORIGINAL CIVIL. 


Before Mr. Justice Dunkley. 


MA SAW NWE ». U AUNG SOE.* 


Buddhist law—Suit by wife against husband for maintenance—Express or 
implied contract created by marriage—Duty of Burmese Buddhist husband 
to maintain his wife—Maintenance suit a suit of civil nature—Claim for 
arrears of maintenance—Civil Procedure Code, s. 9. 


Marriage, whatever the form of the contract may be, constitutes, if not an 
’ express, at all events an imglied contract between the parties that the husband 
‘shall maintain bis wife. 

Ardaseer v. Perozeboye, 6 Moo. 1.A. 348, referred to. 

Under Burmese Buddhist law there is a positive duty cast on the husband 
to. maintain his wife or wives. Hence-a suit for maintenance by a Burmese 
Buddhist wife against her -husband who is living separately from her is 
maintainable. _ 

Maung Hnun Taw vy. Ma Pwa, (1872-92) SJ., L.B. 258 ; Moonshee Buzloor 
Ruheem v. Shumsoon-nissa Begum, 11 Moo. 1.4. 551, referred to. 

A suit for maintenance is a suit of a civil nature within s.9 of the Civil 
Procedure Ccde. In such a suit maintenancé can be claimed from the date of 
the filing of the suit but not arrears of maintenance before such date. 


Ba Haz for the plaintiff. 
E Maung for the defendant. 


_Dunx.ey, J.—This is a suit by a Burmese Buddhist 


wife against her husband for maintenance. The plaint 
asks for a decree for maintenance at the rate of Rs. 166 
per mensem from the date of suit, and also for arrears of 
maintenance at this rate from the date on which the 


defendant first failed to maintain the plaintiff. It is. 


now admitted that, in view of the judgment of their 
Lordships of the Privy Councilin Maung Hmun Taw v- 
Ma Pwa (1), the claim for arrears of maintenance cannot 
be sustained, and the parties have agreed that, if a suit 
for future maintenance is maintainable, the amount to 
be decreed for such maintenance shall be fixed at Rs. 150 
per mensent, Consequently, the sole question which 


* Civil Regular Suit No. 227 of 1937. 
(1) (1872--92) S.J., L.B, 258 (P.C). 


Apr. 818-4990) 2. 
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falls for decision is whether a Burmese Buddhist wife 
can bring a suit for maintenance against a husband from . 
whom she has separated. 

No evidence has been called by either party, ancl the 
case has been argued on an agreed statement of facts. 
The plaintiff and the defendant were married on the. 
28th December, 1931. They are still wife and husband. 
They cohabited until the beginning of Februarv 1937, 
when they separated on the defendant contracting 
a second marriage. They have since been living 
separately. Since their separation the defendant has 
wet contributed anything to the maintenance of the 
plaitith 

The defence of the defendant to the present suit. 
is that no suit for maintenance lies by a Burmese 
Buddhist wife against her husband. Section 9 of the 
Code of Civil-Procedure enacts that : 





“The Courts shall ... . have jurisdiction: to-try all suits 
ofa civil nature excepting suits of which their cognizance is either 
expressly or impliedly barred.”’ 


A suit for maintenance is a suit of a civil nature. But 
U E Maung, for-the defendant, contends that the 
cognizance of a suit for maintenance between a Burmese 
Buddhist wife and husband is barred by the Burmese 
Buddhist law. It is conceded that: the question at 
issue is a question regarding marriage and, therefore, 
has to be decided according to the Burmese Buddhist 
law. In Ardaseer Cursetjee v. Perozeboye (1), a case 
which was decided in 1856, their Lordships of the 
Privy Council said : 


‘““Marriave, whatever the form of the contract may. be, consti- 


. tutes,.if not an express, at all events an implied contract between 


the parties that the husband shall maintain his wife. In Christian 





_ (1) (1856} 6 Moo. L.A. 348, 372, 373. 
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countries a breach of this contract cannot be enforced by the wife 
in a Civil Court directly against the husband, because the law 
considers a min and his wife as one person, and will not permit 
an action by the wife ag:inst her busband ; but no such principle 
is known to the Mahomedan, Hindoo, or Parsee law ; and the 
Supreme Courts at Calcutta and here have always treated native 
married women as femmes sole, and indeed it is quite impossible, 


upon any @ priori or natural reasoning, to treat them as anything 
else.” 


‘U E Maung, for the defendant, urges that in this — 


respect a Burmese Buddhist marriage is similar to the 
Christian marriage. He does not suggest that in lawa 
Burmese husband and wife are one person ; in fact, he 
could not possibly do so. But he argues that, because 
all the property acquired by them during marriage is 
their joint property, therefore the position in regard toan 
action by the wife for maintenance is justthesame. He 
says that to allow such an action would be tantamount 
to allowing the wife to sue for her own property which 
is in her possession through her husband, and. that 
‘it would. lead to the anomalous result that the wife. 
would, in the form of maintenance, obtain some part of - 
'- her share in the joint property, and yet still be able to 
claim her full interest in the remainder. The answer 
to this argument is, in my opinion, that if the husband 
has obtained control over the whole of the joint 
property and, by living separately from his wife and 
refusing to maintain her, denies her right to be main- 
tained out of that property, there is nothing opposed 
either to law or to reason in granting her a cause of 
actjon to enforce that right ; and that as the wife would 
be maintained out of the joint property if she were 
living with her husband and would still retain her full 
rights in the surplus remaining after the maintenance 
of the joint household, there is nothing anomalous in 
her receiving, when they are living separately, a portion 


529 


1939 


MA Saw 
NWE 
v, 
U Aunc Sor, 


Dunx_ey, J. 








530 


1939 


Ma Saw © 
NWE 


v, 
U Aunc SOE. 


DunKLEY, J. 


RANGOON LAW REPORTS. [1939 


of the joint property for her maintenance and still 
retaining her rights in the balance of such property. In 
Maung Hmun Tawv. Ma Pwa (1) their Lordships said 
(at page 259): 


“It is the duty of the husband to provide subsistence for his 
wife, and to furnish her with suitable clothes and ornaments.” 


On behalf of the defendant it is urged that this opinion 
was not necessary to the decision of the question before - 
their Lordships and, therefore, musi be treated as 
obiter dictum. But, as I have already pointed out, in 


‘Ardaseer Cursetjee v. Perozeboye (2) their Lordships | 


sgid that marriage, whatever the form of the -contract 
may be, constitutes, if not an express, at all events 
an implied contract between the parties that the. 
husband shall maintain his wife. Moreover, all the 
Dhammathats declare that it is the duty of the husband 
to maintain the wife. See Manugye, volume V, section 
17, and the extracts of the Dhammathats collected in 
U Gaung’s Digest, volume II, sections 208, 236, 244 
and 253. It is clear that under Burmese Buddhist law 
there is a positive duty cast on the husband to maintain 
his wife or wives. Where, by law, a person is under a 
duty towards another person, there is vested in that 
other a corresponding right to have that duty performed. 
In Moonshee Buzloor Ruheem v. Shumsoon-nissa Begum 
(3) their Lordships said : 


‘* Tf the law which regulates.the relations of the parties gives 


“to one of them a right, and that right be denied, the denial is a 


wrong ; and unless the contrary be shown by authority, or by 
strong arguments, it must be presumed that for that wrong there 
must be a remedy in a Court of Justice.” 


The plaintiff, as a Burmese Buddhist wife, has a right 


to be maintained by her husband, and that right has in 


(1) (1872-92) SJ. L.B. 228 (P.C.). (2) (1856) 6 Moo. I.A 348. 
eh (1867) 11 Moo. 1A. 551, 606. 
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this case been denied by her husband. It hasnotbeen 1939 
shown, either by authority or by argument, thatshe has Ma Saw 
not a remedy in a Court of Justice to enforce that right — 
which has been denied to her. Hence it must be held U ANS S°=. 
that a suit for maintenance by a Burmese Buddhist Dunkvey, J 
wife against her husband, who is living separately from 
her, is maintainable. Whether such a suit could be 
successful if the wife had at her disposal sufficient 
means to maintain herself it is unnecessary to decide, 
because it is not alleged in the present case that the 
plaintiff has such means. 
I hold that the present suit is maintainable and must 
be. decreed. There will be a decree ordering thé 
defendant to pay to the plaintiff the sum of Rs. 150 
per mensem as her maintenance with effect from the 
date of institution of this suit (i.e. the 4th August, 1937) 
and for so long as the marriage between them may 
subsist, or for so long as they continue to live separately. 
The defendant will pay to the plaintiff her costs of this 
suit, assessed proportionately on the amount which has 
been decreed, viz. Rs. 18,000. 
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INCOME-TAX ACT REFERENCE. 


Before Sir Ernest A. Goodman Roberts, kt., Chicf Justice, Mr. J ustice Mya Bu, 
and Mr. Justice Mosely. 


IN RE THE COMMISSIONER OF INCOME-TAX, 
‘BURMA 
v. Ger. 
SETH MANGOOMAL LUNIDASINGH.* 


Income-tax—Registration of partiuership instrument —Shares of partners to be 
definite and. determinable—“ Gumashta ” partners—Shares solely confined 
to profits or losses---Difficulty of computing net receipts—Share not net 
receipts—.Shares of partners the basis of computation—Burma Income-tax 
Act, s. 26A, rules 2 to 6. ; 

. Where the Income-tax Officer is satisfied that a partnership is genuine and 
the shares of each partner, as a basis for computation and not as a means by 
themselves of calculating his receipts, are definite and determinable, and the 
instrument of partnership definitely specifies these individual shares, the 
instru ent is registrable under s. 26A of the Burma Income-tax Act, read with 
rules 2 to 6.. The fact that the shares of thes‘ Gumashta ” partners of a firm 
are solely confined to the profits or losses, and what they will actually get 
depends upon the time which they have devoted to the. brsiness, or their 
absence therefrom, and the fact that there are elements in the partnership 
instrument which makes it only difficult to compute the net receipts of any 
partner for any particular year, if the accounting periodis not an annual one, 
are not grounds upon which registration can be refused. -The law looks to the 
shares in the partnership business ‘and not to the receipts from it, which may 
happen in certain contingencie. fo find their way into the pockets of individual . 
partners. ‘‘ Share” does not mean net receipts. The shares are a starting 
point from which acalculation can be made determining the amount of- net 
profits which are payable, having regard to the provisions of the partnership 
instrument, to any individual patiner. This starting point must be fixed, 
invariable and clearly stated, 


Clark for the assessee. A firm registered under the 
Income-tax Act enjoys certain privileges. See ss. 14 
(2), 48 (2). To be registered under the Act certain 
formalities have to be complied with as prescribed by 
s. 26A of the Act and the Rules thereunder. The 
Commissioner ‘of Income-tax is satisfied in this case that 
the firm is a genuine one; he has refused to register 
the firm on the ground that the individual shares of the 





* Civil Reference No. 6 of 1938. 
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partners are not properly set gut, “A reference to the 
partnership deed will show that the share of each 
partner is clearly set out in clause 5 thereof. The 
Commissioner has been misled into refusing registra- 
tien because clause 7 of the deed gave power to the 
ship and under clause 12 a partner may stand to lose a 
portion of his share of the profits by reason of his 
absence for a stated period. 

There is a confusion between two ideas in the 
reference. It is not for the ineome-tax department 
to concern itself as to what happens to the shares 
ultimately or whether the individual shares are drawn by 
the partners or not. Neither the Form prescribed nor 
the Rules require that the shares should be so divided, 
whether at the end of the first or second or any other 
year. In the case of some partnerships the members 
contribute large sums to charity which naturally reduce 
their respective shares of the profits, but the income-tax 
department never gives any allowance for such sums: 
This shows that in practice the department is not 


concerned with the actual distribution of the profits:. 


Again the partners may decide to put back part of their 
profits into the business; this will not and should not 
affect the question of the assessment of the firm, and 
‘where new partners are added under clause 7a new 
firm is constituted and other provisions of the Act come 
into play, and consequently this fact has no bearing on 
the assessment of the firm for the previous year. — 

The effect of the words at the foot of the form 
which certify that the profits will be actually divided 
in accordance with the shares shown in the deed is 
merely that the firm is a genuine one and normally this 
would be the eventual basis of distribution of profits. 
No business ‘can be carried on if the certificate is 
rigidly ee §. 23A of the Act itself shows that 
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the profits may’not be distributed se all every year in 
spite of the certificate. 

Though the English Act is not in het materia the 
principle applicable is the same. See The Commis- 
sioners of Inland Revenue v. Blott(1). It is the propor- 
tionate share of the partners that the income-tax 
department is concerned with, and not the actual receipt 
of the profits by each partner. 


_Thein Maung (Advocate General) for the Crown. 
The advantages of registering a firm are summarised at 


~ p. 131 of Sundram’s book on Income-tax.. These being 


valuable rights s. 26A and the Rules should be strictly 
complied with. A partnership may be a genuine one, 
but-registration may ‘still be refused if the individual 
shares of the partners are not properly specified. 


Reading the instrument of partnership as a whole and 


reading clauses 5 and 12 together it is apparent that 


the shares of the partners are liable to constant varia- 


tion. The deed must show a definite share which. the ~ 


y 


‘partner will get whatever the profits may be. In_ this 


case, in view of the powers given to the Shah partner, 
even though the profits are known as well as the share 
of each partner, it will be difficult to ascertain that 
fraction of the ‘profits which each partner will actually ~ 
get. The fraction specified in. the deed must be 
constant, and must not be liable to variation at the will 
of one partner. S. 28 (2) of the Act shows that the 
distribution of profits must be in accordance with the 
Instrument of partnership. 

There are authorities to show that the income-tax 
authorities can go behind an instrument of partnership 
to: see whether the partnership is genuine. Haji 
Ghulam Rasul-Khuda Bakhsh v. Commissioner of 
Income-iax, Punjab (2) ; Sunder Singh v. Commissioner 


. @) 8T.C.1u. - (2) LLL.R.19 Lah: 113. 
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of Income-tax (1). Similarly the income-tax authorities, 
should have the power to go behind the deed to ‘see 
whether the fractions have been properly specified and 
whether the: certificate given at the end of the form is 
correct. * 

As pointed out in Kanniappa Naicker and 
Company v. The Commissioner of Income-tax, Madras 
{2) strict compliance with the Act is necessary. The 
Income-tax Officer should not be required to launch 
upon an inquiry to determine what is the actual share 
of a partner. | 

If the Act contemplated any contingency arising by 
reason of which the shares may become liable to a 
variation it would have said so either in the certificate 
or in s, 28 (2). 


RoBerts, C.J.—The following question regarding 
the respondent assessees has been referred for the 
determination of the High Court under section 66 (2) of 
the Burma Income-Tax Act, ae the Commissioner of 
Income Tax : 


“ Whether the document dated the 17th October 1989 is an 
instrument of Partnership legally registrable under section 26A of 
the Act, read with rules 2 to 6?” 


Section 26A of the Act runs as follows : 


“ (7) Application may be made to the Income-tax Officer on 
behalf of any firm, constituted under an instrument of partner- 
ship specifying the: individual shdres of the partners, for 
registration for the purposes of this Act and of any other 
enactment for the time being in force aEhnne to income- tax or 
super-tax. ¢ 

(2) The application shall be made by suchiperson or persons, 
and at such times and shall contain such particulars and shall be 
in such form, and be verified in such manner, as may be prescribed ; 
and it shall be dealt with by the Income-tax Officer in pee 
manner’ ‘as may be prescribed.” 


(1) [1938] All. 638, 645: (2) [1937] Mad. 814, 827, 


535 


1939 


ComMIS-. 
SIONER OF 
INCoME-TaAX, 
BuRMA, 
In ve 
2. 
SETH 
MANGOOMAL, 








i 
H 
i 
| 
; 
H 





SIONER OF 


RANGOON LAW REPORTS. [1939 


Rules 2 to 6 direct the manner.in which a firm may 
“apply for registration and the form in which application 


INCOME: -rax, Shall be made is set out. Paragraph 3 runs : 


SETH 
MANGO OOMAL. 


ROBERTS, 
CJ. 


“*tlwe do hereby certify that the profits of the current year 
will be actually divided or creditedin accordance with the shares 
shown in the partnership deed.” 


It has been feund as a faet that the document dated 


the 17th October 1937 is a bona fide instrument of 


Partnership. The Commissioner of Income-Tax in his 
reference sayS: 
(a) in paragraph 8 of the case stated 


“T regard the Deed, not only as a bona fide partnership, but 
as a well thought out, though ill drafted, document comprising a 
very sensible and practical profit sharing partnership.” 
(bd) in paragraph 10 


“T therefore: do not consider that this non-division. of the 
profits at the end of the account period on which the assessment 
is baked be in this case an indication that the Paptietship 4 is not, 
gennine.” 


(c)’ in paragraph 20 


“TI am disposed to regard it as a genuine partnership 
containing unusually strict measures against those partners who 
contribute only their services and derive their interest in the 
concern therefrom.” 


Aa), in paragraph a 


es — prepared. to iat that the Padheeaiie deed itself is 
genuine,” 
Paragraph 5 of the partnership deed of the 17th 
October 1937 sets out the shares of the partners with 
great precision. With regard to this matter the 
Commissioner says (Paragraph 14) : 


“The shares of the partners are thus solely’ confined to 
the profits or losses, but they are nevertheless definite and 
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detérminable and the Deed définitely specifies these individual 
shares. The Act does not limit this specification of shares tg, 
shares in the capital of the firm. There are, however, in the 
Deed other provisions, which render the specification of the shares 
above mentioned inadequate.” 


He points out that paragraph 12 of the Deed says that 
what the Gumashta partners of the firm actually get 
will depend upon the time which they have devoted to 
the business, or their absence thereform, and he says 


*“this is a variable contingency, the effect of which could not 
be determined at any time prior to the closing of the accounts.” 


Now what is the difficulty which the Commissioner 
sees? He says that determination of the profits coyld 
be upset by reason of clause 7 unless there were a 
definite settlement of accounts at the end of each year. 
Clause 7 merely says thatthe Shah partner may increase 
ot decrease the tiumber of Gumashtas and allot a share 
to new partners. When this is done there is an end of 
the old and a creation of the new partnership, and the 
new partnership must apply for registration if it desires 
to enjoy the benefits or privileges accruiiig therefrom, 
What we have to cotisider is the éxisting partnership ; 
and that alone. 

Then he says 


“ if the Deed were accepted for registration the profits would 
have to be determined in accordance with the actual shares as 
primarily set out, disregarding the complicating adjustments for 
actual business time.” 


It seems to me that the Commissioner is there dealing 
not with the proportionate sharés of thé partners but 
with the actual receipts made over to them, aid ineteiny 
ii my opinion, a fallacy lies. 

A partiiet may be asked “ What is your share of the 
partnership ?” and he may reply two aiinas six pies of 
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whatever it may be, no less because he may have been 
ill or absent and his receipts may have been reduced by 
the operation of another clause in the partnership 
agreement on this account. 

To take a detailed instance, supposing A, B and C 
each have one-third share in a partnership and the total 
net receipts to amount to Rs. 12,000. The basis of 
computation is one-third share each namely Rs. 4,000. 
If A is absent for three months he loses Rs. 1,000 
because he is away for a quarter of the year and he 
receives only Rs. 3,000. Band C receive an augmented 
sum namely their Rs. 4,000 plus half A’s unearned receipts 


which brings each of their total receipts for the year to . 


Rs. 4,500. Nobody could arrive at these. figures in 
the distribution of the receipts without taking the one- 
third share as a basis for computation before making 
this necessary deduction and the consequent increases. 
The learned Advocate General urged that no partnership 


_can be registered if any partner under the deed is liable: 


to have a variation of-his share. I agree, but I do not 


‘think that “share” means net receipts. In my opinion 


it is the basis of computation from which, after other 
necessary factors are considered, you are going to 
arrive at them. 

Looked at in this light the application for a 
certificate of registration is in no way misleading. ‘The. 
profits of the current year are indeed actually credited 
in accordance with the shares as shown in the partner- 
ship deed. The credit given need not take place in any 
one year. The Commissioner himself admits that in the 
circumstances this is no ground for impugning the 


‘validity of the Partnership. (See paragraph 10 of the 
_case stated.) The shares as stated are a starting point: 


from which a calculation may be made determining the 
amount of the net profits which are payable having 
regard to the remaining provisions of the Partnership 
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Deed to any individual partner. This starting point 
is fixed and invariable and clearly stated. 

In the case of M. Kanniappa Naicker and Company 
v. The Commissioner of Income-tax, Madras (1) cited 
to us the deed was silent as to the exact shares. The 
partnership was that of M:K. Naicker & Company 
and it was not enough to say that two of the partners 
were M.K. Naicker & Sons and that they received 
Seven annas in the rupee. The precise share of each 
of them had to be set out. This deed is clear as to 
the shares, that is to say as to the basis of computation 
from which the net receipts of each individual partner 
are to be ascertained. 

Though the determination of this question appears 
to me to be quite clear I have asked myself what would 
be the effect of the interpretation placed upon it by the 


learned Advocate General. The registration of large 


partnership firms with the privilege thereby of avoiding 
the incidence of supertax has been permitted by the 
Legislature. No well conducted -partnership business 
would fail to make provision for the absence of a partner 
either on holiday or through illness and the consequent 
adjustment of the remuneration due to him. If it does 
so, according to the argument presented before us, it 
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will be impossible to ascertain the shares of the partners 


and no application for registration can be entertained. 
In practice, provided all the profit of a firm is 
accounted for, the Income-tax authorities try to assess 
individuals [see Part III Notes and Instructions para- 
graph 71 (iii)]. Ifthe whole of the profits of a registered 
firm exceed the amounts accounted for in the personal 
_ Statements of the partners, adjustment must be made 
to ensure that the firm through its partners pays an 
adequate amount of tax. Nobody could pretend that 


(1) [1937] Mad. 814. 
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1939 - if three partners each had an equal sharé in the partner- 
Couitis- ship business they must receive 334 per cent of the net 
ikcoutans, ‘profits apiece, because it may be frequently politic to 
BuRMA, — bit incorhe back into the business ; what matters is not 
gate the amount received by each partner but the basis of 
Mancoowar, Computation from which those réceipts are derived. 
Réssxis, The Commissioner says (in paragraph 12 of the case 
ed stated) that absences from business in a second or third 
year of a settlenient period affect the ratio of the 
‘distribution of profits in any previotis year of the 
séttlement period. He points out that the profits from | 
year to year will be certain to vary. If he thought that 
this was evidence that anyone weré seeking to evade 
‘payment of incomeé-tax hé would avail himself of the 
provisions of section 23 atid could assess individual 
partners instead of the firm : but he agrees that the fact 
that aii account is reached either on change of partners — 
ot otherwise about every five years can be understood 
in this instance, and is no indication that the Partner-. 
ship is hot genuine. Provided he is satisfied that the ~ 
Partnership is genuine and fhe shares of each partner 
{as a basis for coniputatioti and not asa means by 
themselves of calculating his fiet receipts) are definite 
and determinable and that the Deed definitely specifies 
these individual shares, I do not seé that there is cause 
for complaint. In effect it is said that the shares are 
variable because the receipts of each individual pattner 
may vary having regard to clause 12 of the deed and 
the effect of this: upon the infrequéency of accounting, 
‘The authorities may always complain provided they can 
show that in any accounting period the basis for 
éoriputation has been lost sight of : but that is not. 
what they are doing heté. -They are seeking to say that 
the parttiership cannot be registéred because although 
the sharés (or basis for cOifiptitation of receipts) of each 
individual partner are clearly expressed, other provisions 
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iri the Deed may eiiable the basis to be lost sight of in 
a proper calculation. In my opitiion this partnership 
having been fotind to bea bona fide partnership and 
having complied with the provisions of the Act ought 
to be registered. It may be cofisidered that the partnet- 
ship deed introduces elements which will make it 
difficult to compute the net receipts of any partner in 
accordance thereunder for any particular year, if the 
accounting period is not to be af afnual one. If an 
accounting period is, let us say, three years, and the net 
profits for each year vary, I agree that it is difficult to 
make the proper deduction for one partner’s absence, 
let us say, for three months of the second and one 
month of the last year. A genuine and bona fide 
deduction must however be made upon such materials 
as are available. We only have to administer the law 
- and to see that the requirements of the Act are fulfilled, 
-and not that their fulfilment tnakes the necessary 
arithmetic or calculation easy. The profits of éach 

cuttent year must be shown and must be cfédited in 
accordance with the shares shown in the partnership 

deed. That is the basis of computatién. Not only is it 
provided in the application for registration that the 
profits for each current year must be shown at the end 
of each accountitig period, but itis evident that any 
attempt to make deductions for absence calculated by 
striking an average over a longer period would lead to 
"inaccuracy. . 

_ Supposing for exatnple the accounting period is for 
three years and three paftners each have an equal share 
in the partnership business. If oie of them is absent 
for six months it will not do to say that he is to receive 
five-sixths of his one-third share spread over the three 
years. The time during which he is absent may have 
occurred during a year of prosperity and he may have 
to forfeit proportionately more than if it had occurred 
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at atime when profits were relatively low. . Conse- 
quently though accounts may be at any reasonable time 
having regard tothe exigencies of the case a balance 
must be struck for each current year.. [n my opinion 
the law looks to the shares in the partnership business. 
and not to the receipts from it, which may happen in 
certain contingencies to find their way into the pockets 
of individual partners. 

In The Commissioners of Inland Revenue v.. Blott f (1) 
Rowlatt J. said : 


“Tn the case of trading (including professional) partnerships it. 
was enacted by a proviso to the rule already quoted that a partner 
claiming exemption might declare the proportion of his share 
and be exempted accordingly. His income for the purposes of 
exemption was, therefore, his proportion of the collective taxable 
profits of the partnership. His actual cr permissible drawings. 
were wholly irrelevant.” 

And again quoting a: decivat of Horridge J. he. 
remarked that 

“the share of the partner.in the collective aaa and not hi. 
drawings was still the figure to be looked for.’ 

These authorities, though dealing with the position 
according to the English law, reinforce in my mind the 
conviction that it is a fallacy to say that the individual 
shares of partners are not “ adequately ” specified by 
reason of the fact that their drawings, or receipts, 
may be conditioned by effect being given to etben 
stipulations in the partnership deed. 

Accordingly I would answer the question eroeoied 
in the affirmative. The Commissioner of Income Tax. 
must pay the costs of this reference, twenty gold 
mohurs. : 


Mya Bu, J.—I concur. 


_ MosELy, J.—I concur. | 
(t)-8T.C. II. 
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Before Mr. Justice Mya Bu, 


KO MAUNG U »v. MA HLA ON.* 


Minor transferor—Cancellation of transfer on ground of minority—Transferee’s 
claim to compensation—False representation by minor of his age— 
Transaction induced by false representation—Siatement as to age no 
influence on transaction—Court’s discretion to order refund of purchasé 
money—Specific Relief Act, s. 41. : 

The Court in the exercise of its discretion under s. 41 of the Specific Relief 
Act would order the refund of the purchase money by way of compensation 
to the transferee from a minor upon the cancellation of the instrument of 
transfer on the ground of the transferor’s minority at the time of the 
transaction, if the transaction was brought about by the false representation of 
the minor as to his age. But if the statement.as to age had no influence 
on the transaction, and it would have been entered into whether the statement 
was made or not, the transferee cannot claim compensation from a minor 
transferor on the cancellation of the instrument. 

Khan Gul v. Lakhia Singh, 1.L.R.9 Lah. 701 ; Mohori Bibee v. Dhurmodasy 
30 LA. 114 ; Mukammad Said v. B. Nath, 1.L.R. 45 All. 644, referred to. 


Ba Han tor the appellant. 
Zeya for the respondent. 
Mya Bu, J.—This appeal has arisen out of a suit 


instituted by the respondent under section 39 of the 


Specific Relief Act for cancellation of a deed of sale on 
the ground that it was void on account of her minority 
at the time of the transaction. The appellant who 
contested the suit on various grounds, such as that 
the respondent was not a minor at the time of the 
transaction, also claimed that on the cancellation of the 
deed the respondent should be ordered to make a 
refund of the purchase money which he (the appellant) 
had paid for the land that was transferred under the 
deed. This claim was made under section 41 of the 
Specific Relief Act. 

Both the trial Court and the lower appellate Court 
decided all the points in dispute in favour of the 


* Special Civil 2nd Appeal No. 80 of 1938 from the judgment of the 
District Court of Maubin in Civil Appeal No. 3 of 1937. 
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respondent, and held that as the respondent was a 
minor at the time of the transaction, the transaction 
was void, and consequently directed the cancellation of 
the deed of sale. With reference to the appellant's 
claim under section 41 of the Specific Relief Act the 


trial Court upon thé evidence came to the conclusion 


that there was active misrepresentation on the part of 
the respondent as to her age, which was alleged to be 
19 yéars, arid that therefore the appellant was entitled 
to have the amount which he paid as purchase money 
refunded to him by the respondent upon the cancellation 


of the deed of sale. The lower appellate Court, 


however, came to the conclusion upon the evidence in 
the case that no active tnisrépresentation on the part of 


the respondent as to her age was proved and that the 


appellant entered into the transaction with his eyes 
open to the fact.that the respondent was a minor, and 
therefore held that the appellant was not entitled to 
have the amount paid by him as purchase money 
refunded to him. . 

Before the filing of this suit the ‘respondent had 
filed a suit to enforce an unregistered written agreement 
entered into at the time of the execution of the deed of 
sale under which the appellant promised to reconvey 
the property mentioned in the deed on the respondent 
paying him the purchase money with an additional 
sum. The appellant contested that suit which failed 
on the ground that the agreement relied upon by the 
respondent hot being a registered one was invalid. 
Both parties to that suit led evidence upon various 
issues of fact which were framed in that proceeding. 
Therefore in the present litigation the Parties agreed in 
the trial Court that the evidence taken iti the previous 
suit should be treated as evidencé in the present .casé.. 
In addition to such evidence the parties: were given 
the liberty-to addiice such further evidence that they 
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‘desired to adduce in this case. Thereforethe evidence 1939 


relied on by the parties in this case has been mainly Ko Maoxe U 
evidence which was not recorded by the learned Judge ma Hia ON.. 


who tried this case, Mya Bo, J. 


[Examining the evidence his Lordship held that the 
appellant never had in his mind the question of 
minority or majority of the person who was going to 
execute the deed of sale in his favour. His Lordship 
said : “‘ Upon the facts of the case in my opinion it is 
safe to hold that it was not the alleged declaration of 
her age. to be 19 that had any influence on the 
transaction at all, and that this transaction would have 
been entered into whether that statement was made or 
not.” His Lordship continued :] 


The question is whether in these circumstances the 
Court should exercise the discretionary power under 
section 41 ; that is whether the Court will require the 
respondent to make.any compensation to the appellant, 
and it resolves itself into whether justice requires the 
making of such an order. | 

In Mohori Bibee v. Dhurmodas Ghose (1) it was held. 
that the false representation made to a person who knows. 
it to be false is not such fraud as to take away the privilege 
of infancy. In that case the Courts found that the agent ~ 
of the mortgagee had not acted. upon, nor was misled. 
by, the statement by the mortgagor as to his age but 
had been fully aware at the time the mortgage was. 
executed of the minority of the mortgagor. In those: 
circumstances their Lordships upheld the view of the 
Courts in India that under the circumstances of the case 
justice did nef require them to order the return by the 
respondent of money advanced to him with full 


knowledge of his infancy. 
(1) (1903) LA, 114 ; LL.R. 30 Cal. 539. 
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In Khan Gul and another v. Lakha Singh and another 


Ko Maone U (1) a Full Bench of the Lahore High Court held, 
MA Hia On. Harrison J. dissenting, that a minor who had entered 


Mya Buy, J. 


into a contract by means of a false representation as to 
his age, though not liable under the contract, may, in 
equity, be required to return the benefit he had received 
by making a false representation as to his age. There 
the facts of the case showed that the minor had falsely 
represented himself to be a major and induced a person 
to enter into a contract with him. I do not think that . 
the alleged statement made by the respondent to 
Maung Po So can be regarded as an inducement by the 
respondent to the appellant to enter into the transaction, 
because, as I have pointed out, upon the facts and 
circumstances of the case the appellant would have 
taken the sale from the respondent even if she never 
made that statement to Po So. 

In Muhammad Said v. Bishambhar Nath (2) 


‘Sir Grimwood Mears C.J. and Piggott J. of the Allahabad . 
High Court pointed out that in each case the test must 


be the conduct of the parties, and observed. in the — 
course of the judgment : 


“ Purchasers or money-lenders who deal with persons who 
are hovering upon majority, and the ascertainment of whose age 
is impossible, must not complain if their cupidity leads them at 
times into litigation and loss.” 


My view as to the principle laid down by this case is 


that where a minor by false representation as to his or 
her age induces another to enter into a transaction it is 


- just that the latter should be refunded the money that 


was paid to the minor as consideration. in my opinion 
it is not proper to exercise the discretion under 
section 41 of the Specific Relief Act in favour of a 
transferee from a minor upon the cancellation of the 


(1) (1928) LL.R.9 Lah. 701. ~— (2): (1923) I.L.R. 45 All. 644. 
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instrument of transfer on the ground of the transferor’s 
minority at the time of the transaction, unless the 
transaction has been the consequence of the false 
representation by the minor as to age. 

Before I conclude I must mention that in 1932 


when Maung Ba Maung was required by the revenue. 


officer to furnish security for the fishery license fees 
the respondent, who was then only 13 years of age, 
offered herself as his surety by a petition in which she 
stated her age to be 16. It is surprising to find that the 
revenue officer concerned accepted her suretyship and 
the lease was issued to Maung Ba Maung. Judging by 
that conduct it seems that the respondent was a person 
who would be willing to make a mis-statement of her 
age at the beck and call. of Maung Ba Maung ; but it 
cannot be said that she put herself forward as a major, 
and that circumstance does not by itself support the 
theory. of her having actively misrepresented her age 
on the occasion of the transfer in question. 

In all the circumstances of the case I see no 
sufficient reason for interfering with the judgment of the 
lower appellate Court on this point. The appeal fails 

-and it is dismissed with costs. 
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PRIVY.COUNCIL. 


TAN MA SHWE ZIN anD OTHERS 


v. ‘ 
KOO SOQ CHONG AND OTHERS.’ 


[On Appeal from the High Court at Rangoon.] 


Buddhist inw—Inhevitence—Chinese Buddhist domiciled in Burma—Law 
applicable—Burma Laws Act (XIII of 1898), s. 1. ; 


Prima face inheritance to the estate of a Chinaraan whe was domiciled im 
Burma and was a Buddhist is governed by the Buddhist law of Burma and the 
burden of proving any special custom or usage varying the ordinary Buddhist 


rules of inheritance is on the person asserting the yariance,, 


Tan Ma Shwe Zin v. Tan Mq Ngwe Zin, (1932) LL.R. 19 Ran, 97 ; 
Hong Ku v. MaThin, S.J., Vol. 1, 135, 144; Fone Lan v, Ma Gyee, (1903) 
2 L.B.R.95; Phan Tiyok v. Lim Kyin Kauk, (1930) LL.R. 8 Ran. 57; Man- 
Han vy. R.M.AL, Firm, (1926) LL.R. 4 Ran, P84, on appeal (1927) LLR. 5 Ran.. 
443; Chan Pyu v. Saw Sin, (1928) 1.L.R. 6-Ran. 623, overruled. ee 

Ma Tin v: Doop Raj Barna, Chan Toon, L.C., Vol. I, 370, approved. ° 

Apana v. Ma Shwe Nu, (1907) 4 L.B.R. 124; Ma Yin Mya, In re v, Tan. 


' Yauk Pu, (1927) iL.R. 5 Ran, 406; Rajah. Deéedar Hoossein v, Rance 


Zuhooroon-nissa, (1841) 2 M.LA. 441; Rutcheputty Dutt Jha v. Rajunder 
Narain Rae, (1839) 2 M.I.A. 132 ; “Surendra Nath Roy v. Hiramani.Barmani, . 
(1868) 12 M:I.A. 81; Parbati Kumari Debi v: Jagadis Chunder Dhabal, (1902) 
LL.R. 29 Gal. 433; Balwant Rao v. Baji Rao, (1920) LL.R. 48 Cal. 30; 
Munshee Ruheem v. Shumsoon-nissa Begum, (1867) li M.LA. 551; Abraham v. 
Abraham, (1863) 9 M.I.A. 199; Mohammad Ibrahim Rowther v. Sheik 
Ibrahim Rowther, (1922) LL.R. 45 Mad. 308, 314; Mailathi Anni v. 
Subbaraya Mudaliar, (1901) LL.R. 24 Mad 650; Khatubai v. Mahomed Haji 
Abu, (1922) L.R, 50 L.A. 108, 112 ; Abdurahim v. Halimabai, (1915) L.R. 43° 
L.A. 35, 41 ; Cutchi Memon case, (1847) Perry’s Oriental Cases, 110, referred to. 


Judgment of the High Court in its appellate jurisdiction reversed, 
Appeal (No. 58 of 1938) from a decree of the High 
Court in its Appellate Jurisdiction (March 1, 1937} 
which reversed a decree of the same Court in its. 
Original Jurisdiction (June 3, 1936). 


+ The material facts are stated in the judgment of the 
' dicial Committee. 






‘Present: LoRD RUSSELL oF KILLOWEN, SIR GEORGE RAWKIN and 
MR. M,R. JAYAKAR. : 


Rip: . 86 (gy). ~ Fol-C8 PC 942 





1939] RANGOON LAW REPORTS. 


1939. .May 16, 18,19 and 22. Dunne K.C. and 
Pennell for the appellants: There are concurrent 
findings that the respondent was not adopted. There 
are no grounds on which those findings, which are 
findings of fact, should be disturbed. 

‘He also claims as nephew of the propositus and, as 
such, heir under Chinese Customary law. The parties 
are Chinese Buddhists domiciled in Burma and the 


question is what is the law applicable to them in 


matters of inheritance. The Burmese Buddhist law 
is to be administered in Burma and under it the 
respondent cannot succeed. 

The question turns on the construction of s. 13 
of the Burma Laws Act (XIII of 1898) and the 
decisions on this question are conflicting. 


[Reference was made to Phan Tiyok v. Lim Kyin 
Kauk (1), Tan Ma Shwe Zin v. Tan Ma Ngwe Zin (2), 
Thein Shin v. Ah Shein (3), Man Han v. R.M.A.L. 
Fiym (4), the same on appeal (5), Ma Yin Mya v. 
Tan Yauk Pu (6), Maung Po Maung v. Ma Pyit Ya (7), 


Ma Sein v. Ma Pan Nyun(8), and Ma Sein Byu v. 


Khoo Soon Thye (9).] _ 


The section should be given its plain meaning and 
it. is prima facie applicable here where the parties 
are Buddhists. 

The Buddhist law is a religious law. There are 
Buddhists in. many countries, but- the only country 
that administers Buddhist law is Burma. 

In none of the Indian Acts, except the Succession 


‘ Act in which Buddhists are excluded, is there any 
provision for Buddhists. Mohammadans and Hindus 


_ (1) (1930) IL.R. 8 Ran. 57. (5) (1927) LL.R. 5 Ran. 443. 
(2) (1932) LL.R. 10 Ran. 97. (6) (1927) L.L.R. 5 Ran. 406, 
(3) (1914) 8 L.B.R, 222. (7) (1923) LL.R.1 Ran. 161, 168, 
(4) (1926) ILL.R. 4 Ran. 110. (8) (1924) LLL.R, 2 Ran. 94, 95 


(9) (1933) I.L.R. 11 Ran. 310, 317, 
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JS; were in the land and their rights were preserved 
ree to them as personal. In Burma there was a Buddhist _ 
Sawe Zin population and they had to be provided for and the 
Kon’soo Burma Laws Act in clear language lays down that 
Cuons. Buddhist law shall be applied to Buddhists in matters 
of marriage and inheritance as the law of the land. 
In China there is a general law of inheritance 


applicable to all Chinese irrespective of religion. 


‘Pennell followed: Burmese Buddhist law is a 
religious law founded on the Dhammathats, Mah Khin 
Bwin v. U Shwe Gone (i). May Oung’s Leading ° 
Cases on Buddhist Law (2nd ed.) p. 15. 

An examination of the cases shows that in many of 
them the dicta as regards the application of Buddhist 
law to Chinese are obiter, the conclusions being that 
succession would be the same in Chinese Customary 
law and Burmese Buddhist law. 


[Jamieson’s. Chinese Family and Commercial: Law. 
was referred to. | 


In the Rules of Succession in Jerningan’s China in 
Law and Commerce the widow succeeds in the absence 
of sons and daughters (p. 143). 

Heirship as nephew put forward by the respondent 
was an afterthought. In his notice of suit and in his 
first plaint, he claimed only as adopted son. In the 
amended plaint he claimed as nephew. 


Wallach for the 1st respondent : The case now put 
forward by the appellant is very different from her case 
in Burma. There was no issue as to whether the 
law applicable was Burmese Buddhist law or Chinese 
Customary law. The point now raised that Burmese 





(4) (1914) LR. 41 LA. 121, 131. 
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Buddhist law is the law applicable under s. 13 of - 


the Burma Laws Act was not raised in the pleadings 
-or in the grounds of appeal in the High Court, but is 
‘raised for the first time here. 


[Reference was made to the Burma Courts Act, 
1875. ] 


Section 13 of the Act of 1898 includes not only 
‘succession but also religious usages. Buddhism was 
antroduced into China long before it was introduced 


into Burma and there are differences of views and. 


practices and institutions between these countries. If 
-a Court in Burma had to decide a question regarding a 
Chinese religious institution in Burma, it would be 
‘difficult to suggest that it- would have to decide the 
-question according to Burmese rules. Strictly speaking 
there ‘is no Buddhist law, but there are laws governing 
Buddhists in different countries. 


[ The following cases were discussed: Phan Tiyok 
‘v. Lim Kyin Kauk (1), Hong Ku and Hock Kung 
‘v. Ma Thin (2), Fone Lan v. Ma Gyee (3), Ma Pwa v. 
Yu Lwai (4), Kyin Wet v. Ma Gyok (5), Po Maung v. 
Ma Pyit Ya (6), Ma Sein v. Ma Pan Nyun(7), Chan 
Pyu v. Saw Sin (8), Maung Dwe v. Khoo Haung Shein 
(9) and Tan Ma Shwe Zin v. Tan Ma Ngwe Zin (10).] 


The preponderance of reported decisions is in 
‘favour of the opinion that Burmese Buddhist lawis 
‘not applicable to succession in the case of Chinese 
Buddhists in Burma and that they are governed 
‘by Chinese Customary law. This view was held 





(1) (1930) LL:R, 8 Ran. 57. (6) (1923) LL.R. 1 Ran. 161, 
(2) (1881) SJ.L.B. 135, 144. (7) (1924) LL-R. 2 Ran. 94° 
(3) (1902) 2L.B.R.95. (8): (1928) LL.R. 6 Ran. 623. 
(4) (1916) 8 L.B.R. 404. (9) (1924) LL.R. 3 Ran. 29; 521A. 73. 
(5) (1918) 9 L.B.R. 178. (10) (1932) LL.R. 10 Ran. 97, 
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consistently from 1881 till the decision: in Phan 
Tiyok’s case (1). See the judgment of Otter J. in Phaw 
Tiyok's case (1). ~ 

If a non-Burman Buddhist comes before the Court, 


- then the Court must find and act on the Buddhist. 


law which governs him in his own country. In India,. 
under Hindu law, variations amongst different castes. 
and in different parts of the country are recognized,. 
e.g. the Dhyabagha in Bengal and the Mayukha rules. 
in Bombay. In the same way in applying Buddhist 
law the differences between the customary law of 
the Burman Buddhist and that of the Chinese Buddhist. 
should be recognized. 
a. 

-[Lorp RussELL or KILLOWEN : If Chinese Customary’ 
Law is to be applied in the present case, the Court: 
must be informed of it. Chinese Customary Law is not. 


law which the Court must be assumed to know. } 


“Wallach referred to Jamieson’ s Chinese Family and. © 
Commercial Law. The order of. succession given by 
Jamieson is a translation of the old Chinese Code. 
Following that order, the respondent would succeed as. 
nephew.even if he were not adopted. 

As regards adoption, the deed of adoption-executed: 
by the natural parents as implemented by the evidence: 


of the natural father should have been accepted _ as. 


proof of adoption. 
; -The other respondents were not represented. 


Dunne K.C. replied. The rule of stare decisis cannot: 


_be applied here. If there is no Buddhist law, except. 
that known as the Burmese Buddhist law, that law is. 


the law administered in the country and is SARE cable: 
to all Buddhists in the country,» 


(4) (1930) LER. 8 Ran. 57, 
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The judgment of the Judicial Committee Zwas 
‘delivered by 


SiR GEORGE RANKIN: The suit out offwhich®this 
appeal has arisen was brought on the 7th March, 1934, 
by the first respondent, Khoo Soo Chong, in-the High 
‘Court at Rangoon in its original civil jurisdiction. 
‘The purpose of the suit was to establish§ that the 
plaintiff is the sole heir to the estates of his uncle, Khoo 
Boon Tin, and of Tan Ma Thin, this uncle’s widow, 
either (1) as their adopted son, or (2) as the former's 
mephew. It has been held in the High Court, both at 
first instance and on appeal, that the plaintiff failed 
to prove that the alleged adoption was in fact made, 
‘and though this issue has been raised again before the 
Board, their Lordships see no reason to disturb the 
concurrent findings on this point. 

The facts which bear upon the plaintiff's claim as 
nephew may be shortly stated. His uncle, Khoo Boon 
‘Tin, was the eldest of four sons of a Chinaman who 
lived in Burma. . The family professed the Buddhist 
religion, and Khoo Boon Tin married Tan Ma Thin, 
also a Chinese and a Buddhist. He died in 1906 
childless. Of his three brothers, the second son had 
predeceased him leaving no children. The third Khoo 
Htwa Khan survived till 1917 and died leaving three 


sons of whom the plaintiff is the eldest having been. 
born on 31st March, 1905. The fourth son Khoo Hine © 


Htow was alive at the time of the present suit and gave 
evidence at the trial for the plaintiff. 


On the death of Khoo Boon Tin in 1906, his widow,. 


‘Tan Ma Thin, entered into possession of his property, 
obtained letters of administration to his estate from the 


‘Chief Court, carried on his business and engaged in 


other business. She died on 14th April, 1929, having 


made a will dated 29th June, 1927. Her estate was . 
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LS _ sworn at over two lakhs ofrupees. Probate was obtained 
—  _ of the will from the High Court on 24th August, 1929. 
gcneun~ By it she had made a number of charitable and other 
Koosoo bequests, including a legacy of Rs. 2,000 to the plaintiff, 
Cone. but she had made no residuary bequest and part of her 
property was not disposed of by her will. Ifthe Indian 
Succession Act. applied to her will, the charitable 
_ bequests were invalid under section 118 thereof, as the 
will had not been deposited in accordance with the 
terms of that section. 

On.the 24th November, 1930, her sister, the first 
appellant, sued on the Original Side of the High Court 
for administration of ber-estate claiming that the present 

appellants (that is, herself, her sister and her brother) 
were. the only heirs and that the charitable bequests 
were invalid. The present plaintiff was not impleaded 
and the suit proceeded against the other sister of the 
testatrix, her brother and her executors. The trial . 
Judge upheld the charitable bequests on the ground ~ 
that the will was governed by English law and not by. 
the Indian Succession Act; but on appeal Page C.]- 
and Cunliffe J. [Tan Ma Shwe Zin v. Tan Ma Ngwe Zin 
(1)] held that the law to be applied to “ Chinese 
Buddhists’ was Chinese Customary law and remanded 
the case. On remand it was held by Sen J. (11th July, 
1933), that the charitable bequests were valid and that 
each of the present appellants was entitled to one- third 
of the property not disposed of by the will. 

Thereafter on 7th March, 1934, some 28 years after 
the death of his uncle and about five years after the 
death of his aunt, the respondent by his plaint in the: 
present suit claimed that he was sole heir to both, om 
the footing that Chinese Customary law governed 
inheritance and succession to Chinese Buddhists ir 


(1) (1932) ILL.R, 10 Ran. 97. 
» 
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Burma and that in any case the widow had only alimited  J% 
interest in her husband’s estate and had no right to Poem 
dispose of it. In the High Court both the trial Judge suwe zr 
(Sen J.) and the Division Bench (Roberts, C.J. and Koo Soo 
Leach J.) on appeal from him, held that Chinese CH#°N® 
Customary law governed the case. But the trial Judge | 
was not satisfied that under that law a childless widow 
had no-rights in her husband’s estate or in her own 
personal estate acquired after the death of her husband. 
By his decree dated 3rd June, 1930, he dismissed | 
the suit. ‘ 
The Division Bench, however, proceeding largely 
upon Jamieson’s “Chinese Family and Commercial 
Law ”, held in favour of the plaintiff that on the death 
of his uncle the plaintiff should have been. adopted by 
the agnates and was entitled to the inheritance : that a | 
wife is entitled to no estate of her own as all she brings | 
| 
H 
i 
i 





to her husband or receives vests in her husband’s 
family ; but that, as she is entitled to be in control of 
the inheritance during her life, time did not run against 
the plaintiff till the death of Tan Ma Thin in 1929. 
. The result of this decision was an order that an account 
be taken to ascertain what the plaintiff was entitled to, 
with a direction that the only property to be excluded 
as property of Tan Ma Thin to which the plaintiff was 
not entitled, was “ ornaments and jewellery and valuables 
of the like nature together with silk stuffs and all 
property of whatever kind as [sic] may have been given 
by her husband to her in his lifetime.” 

The plaintiff can maintain this decree only if he 
establishes (1) that Chinese Customary law governs the 
succession, (2) that under it the eldest son of the younger 
brother of the propositus takes in preference to his 
widow if he died childless, and (3) that in her lifetime 
the widow is entitled to possession of the estate so that 
‘her possession is not adverse to the nephew. By this 
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appeal the two sisters and the brother of the widow, 
challenge each of these propositions. 

The first question is as to the law to be applied by 
the High Court at Rangoon to determine the person or 
persons entitled to succeed to the property in Burma. 
of a Chinaman who was a’ Buddhist and who was 
domiciled in Burma at the date of his death. This 
question depends upon the true construction and effect 
of section 13 of the Burma Laws Act (XIII of 1898) : 


‘() Where in any suit or other proceeding in Burma it is 


-necessary for the Court to decide any question regarding’ 


"succession, inheritance, marriage or caste, or any pele usage 


or institution-— : 
(a) the Buddhist Law in cases where the parties-are 
- Buddhists, 
(b) the Muhammadan Law in cases where the parties are. 
Muhammadans, and 
-@) the Hindu Law in the .cases where the parties are 
Hindus, 
shall form the rule of decision, except in so far as such law has 


“by .€nactment been altered_or.abolished, or is opposed to es 
“custom having the force of law. - 


(2) Subject to the provisions of sub-section (Z) and of any 
other enactment for the time being in force, all questions arising 
in civil cases instituted in the Courts of Rangoon shall be dealt 
with and determined according to the law fcr the time being 
administered by the High Court of Judicature at Fort William in 
Bengal in the exercise of its ordinary original civil jurisdiction. . 

(3) In cases not provided for by sub-section (1) or-sub-section 
{2), or by any other enactment for the time being in force, the 
decision shall be according to justice, equity and good conscience.” 


_ This section is in similar terms to those of sections 
6 and 7 of Act VII of 1872, sections 4 and 5 of Act XVII 
of 1875, and section 4 of Act XI of 1889. These enact- 
ments introduced into Burma a distinction which arose 
in Bengal as regards the law applied to Indians’ (1) 
throughout the province by the Company’s Courts and 


(2) within the town of Calcutta by the Supreme Court. 


1939] RANGOON LAW REPORTS. 


Sub-sections (1) and (3) of section 13 above set forth 
correspond to the provision first made by Warren 
Hastings in 1772, later incorporated “in s. 15 of 
Regulation IV of 1793, and now to be found in section 37 
of the Bengal, Agra and Assam Civil Courts Act, .1887. 
This prescribed the law to be applied by the civil courts 
throughout the province of Bengal; it had special 
reference to what may be called family law and religious 
institutions leaving other matters to the general 
principles of justice ; it contemplated two classes only— 
Mahomedans and Hindus. In applying it to ,Burma 
the Indian Legislature put Buddhists on the same 
footing as Mahomedans and Hindus and “ the Buddhist 
Jaw” on the same level as the Mahomedan and: Hindu 
_laws. It introduced at the same time an express saving 
for custom which the Bengal enactments had never 
contained. Sub-section (2) above cited points to the 
provision made by section 17 of 21 Geo. II{, c. 70, 
whereby jurisdiction within Calcutta was given or 
confirmed to the Supreme Court over Indians, but the 
law of England which would otherwise have been the 
general rule of decision applied by the Court within 
Calcutta was excluded in favour of the Hindu or 
Mahomedan law so far as regards the matters mentioned 
in the section. This provision when re-enacted in 1915 
in the Government of India Act, section 112, was 
generalised and is not now limited by any specific 
‘reference to particular races or religions. It was never 
at any time confined to family and religious matters : 
. it included “ all matters of contract and dealing between 
party and party.” - , 
That these two different methods should have existed 
‘side by side for so long and should from 1872 have been 
applied to Burma is a remarkable fact—only in part 
explained by the consideration that over a wide field 
_ express legislation has in the interval superseded both : 
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statutory codes like the Indian Contract Act and the 
Transfer of Property Act having provided for many 
matters a law common to all races and religions. As. 
the present suit was instituted in the High Court, if not 
concluded by the provisions of sub-section (1) it will fall 
to be decided if possible under sub-section (2). 

In the application of sub-section (1) of section 13 
above cited, difficulty has arisen out of the immigration 
into Burma of Chinamen some of whom profess the 
Buddhist faith. It does not appear that there is any 
Chinese form of Buddhist law, and as regards succession ~ 
and inheritance the Chinaman who is a Buddhist is in 
China governed by customs or laws which are not 
connected with the religious beliefs of Buddhists and 
are applied equally to Chinamen who are not Buddhists. 
This is referred to as Chinese Customary law, though 
it would seem that in or about 1930 a new code was. 
introduced in China and that parts of the “ Customary 
law" have from of old been codified. For a number . 
of years the Courts in Burma have been in doubt as. 
to the effect to be given to. sub-section (1) in these 
circumstances. In 1881 the difficulty was noticed by 
Sir John Jardine in Hong Ku v. Ma Thin (1): 


“ We all know that the Courts apply different systems of both. 
Hindu and Mahomedan law to people belonging to different races, 
countries or sects. I doubt therefore whether it is obligatory om 
our Courts here to apply the Burman Buddhist law to Buddhists. 
from Ceylon or China.” 


In Fone Lan v. Ma Gyee (2) Sir Charles Fox. 
considered that by the words Mahomedan law and. 
Hindu law the Legislature meant “‘ the laws applicable 
to such Mahomedan and Hindu parties whencesoever 
such laws may be derived "and that‘‘ the terms. 





e (1) Selected Judgments, Vol. J, p. 135, 144, (2) (1903) 2 L.B.R. 95. 
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Buddhist law must be read in the same way—namely 
as meaning the law of succession, inheritance, marriage, 
etc., applicable to the Buddhist parties in the case.” 
“The personal law”, he held, “ is left to all who are 
exempted from -the operation of the Indian Succession 
Act.” Accordingly he applied the Chinese Customary 
law to the claim of the plaintiff to be an adopted 
daughter and to succeed to the estate of a Chinese 
Buddhist. This view was followed in a considerable 
number of cases though it had been dissented from in 
Apana v. Ma Shwe Nu (1). In Man Han’s case (2) 
‘Chari J. considered that Chinese Customary law had 
been applied as equity under sub-section (3): he doubted 
the equity of this but agreed that Burmese Buddhist 
law should not be held applicable: il 


' “The provision of the Burma Laws Act that Buddhist Law _ 


shall apply in cases where the parties are Buddhists presupposes 
the existence of a Buddhist Law applicable to the particular class 
of Buddhist before the Court.” 

In the case of Ma Yin Mya (3) Maung Ba J. referred 
toa Full Bench the question of the law to be applied 
to marriages in Burma between Chinese Buddhists. 
The question seems to have related to the form or 
ceremonial of marriage and the discussion was to some 
_ extent clogged with questions as to mixed marriages 

between Chinamen and Burmese women. It was held 

that the Burmese Buddhist law was applicable as the 
lex loci contractus and that to escape from it a Chinaman 
must prove a custom contrary thereto. Thereafter 
the Division Bench which dealt with Man Han’s case 
on appeal (4) applied Burmese Buddhist law to the 
question whether a judgment creditor of a Chinese 
Buddhist could levy execution on the wife’s share of 
their joint property. 





(1) (1907) 4 L.B.R. 124. — (3) (1927) I.L.R. 5 Ran. 406. 
(2) (1926) UL.R.4 Ran. 111,114, (4) (1927) ELR!S Ran. 443. 
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In Chan Pyuv. Saw Sin (1) Pratt J. regarded the Full 
Bench decision as applicable to the “law of marriage” 


Suwezix only and not to the “ law of inheritance” and agreed 


v. 
Koo S00 
Cuone. 


with what Sir Charles Fox had said in Fone Lan’s case 
which he regarded.as settled law. Cunliffe J. disagreed 
with the Full *Bench decision but thought it binding 
though only as to marriage. He appears to have 
considered that “ Buddhist law” could not mean 
Burmese Buddhist law unless “ Buddhist was 
confined to Burmese Buddhists. 

Thereupon in Phan Tiyok v. Lim Kyin Kauk @) 
there was referred to a Full Bench the question : Does 
Burmese Buddhist law govern the succession to the 
estate of a Chinese Buddhist born in-China but who 
was domicilé@ and died in Burma? All. five members 
of. the Full Bench answered this question in the 
negative ; but they varied in opinion as to the law which 
does govern such succession. The suit in that case 
had been brought in the District Court of Amherst. 
Otter J. considered that Chinese Customary law was to © 
be applied though a Chinese Buddhist was just as much 
a Buddhist as a Burmese Buddhist, Heald A.C.J. and 
Chari J. thought that Chinese Buddhists were not 
Buddhists within the meaning of the section or of the 
exceptions to the Indian Succession Act and that the 
Indian Succession Act applied to them #roprio vigore. 
Maung Ba J. and Brown J. thought that the Chinese 
Buddhist is a Buddhist within the section but that the 
provisions of the Indian Succession Act applied to him 


- as a matter of justice, equity and good conscience under 


sub-section (3). 

In 1932, as already mentored: the suit brought by: 
the first appellant in the High Court to administer the 
estate of her sister Tan Ma Thin came before Page C.]. 


(1) (1928) 1.L.R. 6 Ran. 623. (2) (1930) ILL.R. 8 Ran. 57. 
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and Cunliffe J. The appeal was from Dunkley J. who 
had held that English law must govern the succession 
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under sub-section (3). The Division Bench did not 
regard itself as bound by the Full Bench decision in 
Phan Tiyok’s case to apply the English law or the rules 
of the Indian Succession Act as the only question 
referred to the Full Bench had been the question 
whether Burmese Buddhist law applied. Page C.]., 
with whom Cunliffe J. agreed, held that a Chinese 
Buddhist is a Buddhist within the meaning of the 
Burma Laws Act and the Indian Succession Act and 
that the case fell accordingly within the figst sub-section 
of section 13. Applying sub-section (1) he proceeded 
on the ground that it was a fundamental principle of 
British policy that the particular habits and customs of 
the various communities under British rule should be 
recognised and respected : 


“But the language in which the section is couched is 


unfortunate for there is no law by which all Hindus or all 
Mahomedans are governed, and in the strict sense of the term no 
Buddhist law at all. The system of law applicable to Sunnt 
Mahomedans differs from that to which Shiah Mahorifedans are 
subject ; Hindus who follow the Benares school are governed by 
the Mitakshara, those who follow the Bengal school by the 
Dayabhaga ; while in the religious system known as Buddhism no. 


rules of law concerning secular matters are laid down or prescribed.: 


Bearing in mind the object that the Legislature had in view, 
however, the meaning and effect of the expressions ‘ Buddhist 
Law ’, ‘Mahomedan Law’ and ‘Hindu Law’ in section 13, in. 
my opinion, is plain and section 13 (1) must be construed as laying: 
down that in ‘any question regarding succession, inheritance, 


marriage or caste or any religious usage or institution’ where the 


parties profess the Buddhist or Mahomedan or Hindu religion the 


rule of decision shall be the personal law that governs the 


community or religious denomination to which the parties belong, 
except in so far as their personal law in Burma ‘ has by enactment 
been altered or abolished.or is opposed to any -custony having the: 


U 
Koo Soo 
CHONG. 
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force of law.’ In my opinion it would be neither reasonable nor 
feasible to construe the section in any other sense.” 

This decision was regarded by both of the tribunals 
in India who dealt with the present case as settling the 
law in the sense that Chinese Customary law must in 
Burma govern the succession to a Chinese Buddhist. 
Had there in fact been a settled course of judicial 
decision in Burma upon the question, their Lordships 
would have been loath to disturb it. But from their 
review of the decisions it is abundantly clear that the 
important question now before the Board cannot be 
answered upon the mere principle of stare decisis. At 
the highest it,may be said that there is a substantial 
preponderance of opinion against applying Burmese 
Buddhist law to the case of a Chinaman who is a 
Buddhist. As to the consequences of this opinion— 
the choice between Chinese Customary law and the 
principles of English law or the Indian Succession 
Act—the decisions are not settled but~ conflicting. 
The matter must now be determined upon the words 
of section 13 as a question of construction, 

Their Lordships are in agreement with Page C.J. 
that a Chinaman who is a Buddhist comes within the 
term “ Buddhists” in clause (a) of sub-section (1) of 
section 13, and cannot be excluded therefrom either 
on the ground that he is not a Burmese Buddhist or 
because ‘the law which governs him in China is not 
a specifically Buddhist or even a religious law. The 
same is*true of the word ‘‘ Buddhist’’ in the Indian 
Succession Act, 1865 and in the present Act of 1925. 
It follows from this view, as the learned Chief Justice 
noticed, that sub-section (7) must be applied to such a 
case as the present. There would be little difficulty, 
‘were it shown that different schools of Buddhist law 
obtained in different places or among different peoples, 
in applying to Buddhist law. the principle that in each 
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case the appropriate school of law is that to which the 
propositus or the persons concerned owned allegiance. 
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As regards Hindu law indeed this principle has Suwe ZIN 


never been in doubt. Ample authority for it is to 
be found in decisions of the Board—as regards 
Mahomedan law in Rajah Deedar Hoossein v. Ranee 
Zuhooroon-nissa (1); as regards Hindu law in Ruicheputty 
Dutt] hav. Rajunder Narain Rae (2); Surendra Nath Roy 


v. Hiramani Barmani (3); Parbati Kumari Debi v. 


Chunder Dhabal (4); Balwant Rao v. Baji Rao (5). 
But this principle does not justify the Court in 
applying as Buddhist law a law which is not Buddhist 
at all, merely because it is applied generally in China 
to Chinamen without any special exception for 
Buddhists. The law which is described in the statute 
as “the Buddhist law” is like the Hindu and 
Mahomedan law intended to be applied by the 


Court as a law known to the Court, and administered — 


by the Court of its own skill and competence. If the 
phrase lex fori be used in this sense. the Buddhist 
law, as Sir John Jardine observed in Horg Ku’s case 
(supra, at p. 143 of the report,) becomes under the Act 
one of several leges fori. It cannot be confounded 
or identified with a foreign law which has to be proved 
as a matter of fact in each case by the appropriate 
evidence. It is doubtless true of the provisions 
made for Buddhists, Hindus and Mahomedans by 
the sub-section, as it was of the parallel provisions 
for Hindus aad Mahomedans previously in force in 
Bengal, that the. general intention of the Legislature 
is that persons coming within these classes should 
be governed by their own law. That is the intention 
which has always been attributed to Regulation IV 
(1) (1841) 2 Moo. LA, 441. (3) (1868) 12 Moo. LA. 81. 


' (2) (1839) 2 Moo. LA, 132. (4) (1902) LL.R. 29 Cal. 433, 
{5) (1920) 1L.L.R, 48 Cai,30. 


Koo Soo 
‘CHONG. 


564 


j.c. 
1939 
TaN Ma 
SHE ZIN 


Koo: Soo 
CHONG, 


RANGOON LAW REPORTS. __ [1939 


of 1743, and to the Civil Courts Acts’ which took. 
its place. It was never, perhaps, better stated than by 
Sir William _ Jones advocating the passing of such a. 
ues. o 

“ Nothing could be more obvicusly just than to determine: 
private contests according to those laws, which the parties. 
themselves had ever considered as the rules of their conduct and 
engagements in civil life: nor could anything be wiser than. 
by a legislative Act, to assure the Hindu and Mussulman subjects. 


‘of Great Britair, that the priyate laws which they severally 


bold sacred, and violation of which they would have thought. 
the most grievous oppression, should not be suppressed by a new 
system, of which they could have no knowledge, astd which 
they must have considered as imposed on them by a spirit 
of rigcur and intolerance. ”° [Lord Teignmouth’s Life of 


Jones, p. 106.] 


And inM iris Buzloor Ruheem v. Shumsoon- -nissa 
Begum (1) this Board said : 


“ They can conceive nothing more likely to give just ‘alarm 
to the Mahomedan community than to learn by a judicial decision 
that their law, the application of which has been justly secured. 
to them, is to be over-ridden upon a question which so materially 
concerns their domestic relations.” 


The same principle is at the root of the decisions, 
already referred to, applying to Hindus and Mahomedans 
the school of law applicable to their ° particular 
family or sect. Baron Parke, in’ a» Hindu case, 
based. this construction of s. 15 of Regulation 
IV gf. 1793 on the consideration that “the law of 
succession of the Hindoos partakes greatly of their 
religious opinions and is part of their system’ 
Rutcheputty Dutt Jhav. Rajunder Narain Rae (2) and. 
in a Mahomedan case said: 


a Such is the natural construction of this Regulation, ane it 
accords with the just and equitable principle upon which it was 


_ (1) (1867) 11. Moo. LA. 551. ~ (2) (1839) 2 Moo. L.A. 132 at 167. 
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founded and gives effect to the usages of each religion, which it oe 

was evidently its object to preserve unchanged.” [Rajah Deedar COS 

Hoossein v. Ranee Zuhooroon-nissa (1)]. Tan Ma 
; SHWE Zin 


The principle was most succinctly stated by  KooSoo 


Sir Erskine Perry in the well-known Cutchi Memon case oe 
(2) with reference to similar provisions in the statute 
establishing a Supreme Court at Bombay and Madras 
(37 Geo. III c. 142, s. 13) as “ the principle of uti 
possidetis,”” 

- But while the policy or gence purpose of the 
Legislature in prescribing “the Buddhist law in cases 
where the parties are “Buddhists” is not in doubt, and 
has full effect upon the general population of Burma, it 
is not open to the Courts to adopt some other law for 
‘particular classes of Buddhists by reason that the 
prescribed method will not in such cases attain the 
desired result.. The statute has made such exceptions 
to the enforcement of Buddhist law as were considered 
necessary, including a highly important saving as to 
custom, and it does not admit of being interpreted in 
such a sense that Buddhist law is only to be applied to 
Buddhists if it be the law prevailing in the country of 
their origin. The historical considerations to which 
their Lordships have alluded do not suggest that 
the intention of the sub-section is to prescribe for 
each Buddhist whatever law is found to govern him, 
but rather that all Buddhists shall be governed 
by a religious law which is deemed to be theirs 


as Buddhists. This assumption may be in#some 
respects ill-founded. The influx of Chinese into 


Burma may not have been anticipated or the relation 
between religion and law in China may have been 
imperfectly understood in 1872 when the rule now 
contained in the statute of 1898 was first introduced, or 


(1) (1841) 2 Moo, LA. 441 at 477, (2) (1847) Perry’s Oriental Cases, 110. 
41 
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in 1865.when Buddhists were excepted ‘from certain 
provisions: of the Indian Succession Act. There may be 
difficulty and inconvenience in applying to Chinese 
Buddhists a law which is @ifferent from that which is 
applicable to them in China. It may therefore be 
that there is something here for reconsideration by the 
Legislature. . But it is a problem de lege ferenda and is 
not to be solved by interpreting the section in a sense 
of which it does not admit. Nor is a true construction 
of the section advanced by entertaining doubt whether 
the Buddhist law as it obtains in Burma really 
deserves so to be described in view of its Indian origin 
and of the indirectness of the influence of Buddhism 
thereon. — 

. Some assistance is to be derived from the view 
taken by the Boatd in. Abraham v. Abraham (1); 
which was distinguished in Jowala- Baksh v. Dharum 
Singh (2). In the former case, before the Indian 
Succession Act of 1865, a Hindu family converted: to 


Christianity had no law of inheritance imposed on 


them by statute and as a matter of equity and good 
conscience its members were held to be governed by 
the law and usages which they had either retained or 
adopted. But it was held in the later case that this 


- reasoning did not apply to a Hindu family which had 


embraced Islam because “ the written law of India has 
prescribed broadly that in questions of succession and 
inheritance the Hindu law is to be applied to. Hindus 
and the Mahomedan law to the Mahomedans ” (p, 537). 
Hence Hindu law could not be applied to them save 
on proof of special usage controlling the Mahomedan 
law which was not in that case forthcoming, 

Their Lordships find themselves in agreement with 
the view which was taken by the Judicial Commissioner, 


(1) (1863) 9 Moo. LA. 199. (2): (1886) 10 Moo. L.A. 511. 
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Mr. Burgess, in the case of a Buddhist native of 
Chittagong who had settled in Burma, that “ prima facie 
as a Buddhist deceased would conie under the Buddhist 
law of the country at large#and the burthen of proving | 


Buddhist rules of inheritance would be on the person 
asserting the variance” [Ma Tin v. Doop Raj Barna (1)]. 
In Fone Lan’s case (supra) Sir Charles Fox cited these 
words and added, ‘‘If by the words ‘country at large’ 
he meant ‘the province of Burma’ [ venture to doubt 
the proposition” ; but their Lordships think that the 
proposition is well founded. Asa question of construc- 
tion this view is greatly to be preferred to the view that 
there is really no such law as Buddhist law but only 
Burmese Buddhist law ; and the consequences which 
it entails are not less reasonable or convenient than are 
atrived at by applying to a Chinese Buddhist in the 
name of justice, equity and good conscience, those 
English principles of succession from which the yacion 
Succession Act exempted Buddhists. 

_ To what'extent and on what conditions the provision 
as to custom may enable a Chinaman who is a 
Buddhist to retain the usages of his country of origin 
as regards matters mentioned in the sub-section are 
questions of considerable moment upon this construc- 
tion of sub-section (1). As observed by Sir Lawrence 
Jenkins delivering the judgment of the Board in a case 
under the very similar provision of section 16 of the 

Madras Civil Courts Act (III of 1873) “ In India custom 
plays a large part in modifying the ordinary law” 
[Mohammad Ibrahim Rowther v. Sheik Ibrahim 
Rowther (2)]. The importance of kulachar or family 

custom in the case of Hindus has given rise to a 
line of decisions by British Indian Courts applicable to 








(1) Chan Toon, L.C., Vol. I, p. 370. (2) (1922) L.L.R. 45 Mad. 308, 314. 
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migrating families. Some of these have already been 


mentioned in this judgment and Mailathi Anni v. 
Subbaraya Mudaliar (1) may be added as an instance 
of migration from without#into British India. There 
are, moreover, cases of Hindu converts to Islam where 
it has been held that Hindu law “had been engrafted 
as a custom: on the Mahomedan law” [per Lord 
Dunedin in Khatubai v. Mahomed Haji Abu (2)] and 
the effect of migration as to these was considered by 
the Board in Abdurahim v. Halimabai (3). Such 
matters require special consideration of the individuat 
facts of each case as well as of the nature and character 
of the laws or usages of the country of origin. The 
tenacity of customs of succession even under the strain - 
of migration has been repeatedly recognized. “An 
adherence to family usages is a strong Oriental habit : 
it is in most places not a weak one” [per Sir James 
Colvile in Surendra Nath Roy’s case (supra at p. 96 of 
the report) ]. ae ROG ee eer hte and 
In the present case il is not‘in dispute that the 
propositus Khoc Boon Tin and his wife Tan Ma Thin 
were Chinese Buddhists and that unless the. plaintiff 
can show that the law applicable in Burma to them in 
questions of succession is Chinese customary law his 


suit cannot succeed, (Their Lordships are of opinion 


that the Burmese Buddhist law is the law applicable to 
them, and itis not contended that according to that law 
the plaintiff has any claim to be the heir of either. ) 
Their Lordships are further of opinion that on the 
evidence adduced in the present case it is not proved 
that according to Chinese customary law the plaintiff as 
nephew would be entitled although not in fact adopted 
to succeed as heir of Khoo Boon Tin in preference. 
to the widow. No reliable expert witness was called 


(1) (1901)..1.L.R. 24 Mad, 650. (2) (1922) L.R. 50, 1.4. 108, at 112. 
: (3) (1915) L.R. 43 L.A. 35, 41, 
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to speak to this question, and though the book 
relied on by the Division Bench may have been 
admissible under section 60 of the Indian Evidence 
Act the conclusion drawn from its contents is drawn 


precariously and from material both obscure and _ 


inadequate. The order of succession which is essential 
to the plaintiff’s case is not established by the evidence 
either as matter of foreign law or as a custom and his 
suit must fail. 


Their Lordships will humbly advise His Majesty © 
that this appeal should be allowed, that the decree of 


the Division Bench be set aside and that the decree 
of the trial Judge, including his direction as to costs, be 
restored. The plaintiff will pay the appellant’s costs of 
the appeal to the Division Bench ‘and of this appeal. 


. Solicitors for the appellants : Lambert & White. 
Solicitors for the respondent : Gard, Lyell & Co. 
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CRIMINAL REVISION. 


Before. Mr, Justice Spargo. 


CHINNAYAR 
2 Ds ae 
MAUNG MYA THI anpb oTuErs.* 


Judgment—Criminal case—Judgment dated and signed by trial magistrate— 
Reading out of judgment in Court by succeeding magistrate as dated and 
signed by trial magistrate—Judgment not in accordance with law— 
Irregularity not curable—Criminal Procedure Code, ss. 350, 537. 

Where 2 magistrate who has heard the case has dated and signed the 
judgment but before delivery he has handed over charge of his office to his 
successor who reads it out on a subsequent date in open Court, the judgment is 


- notin accordance with law and the defect of procedure is such that it cannot be 
cured by s. 537 of the Criminal Procedure Code, It is not contemplated in the 


Code that a magistrate shall deliver any judgment other than his own and if he - 


does so.itamounts to delivering no judgment at all. 


Enaperor - v. Ram Sugfh, LL.R. 47 All. 284; Mohamed Hayek vs King. 


‘Emperor; LL.R. 7 Ran. 370; Tilak v. Baisagomoff, LL.R. 23 Cal. 502, 


distinguished. 
“In re Savarimuthu Pillai, LL.R. 40° Mad. “108, referred to. 


P, K, Basu for the applicant® 
Khin Maung Gyi for the respondents. 
Tun Byu (Government Advocate) for the Crown. 


Sparco, J.—In. Criminal Regular Trial No. 164 of 
1938 the learned Township Magistrate of Ingabu, who 
at the time of the recording of the evidence was U Ba 
Aung, had, on the 21st September 1938, fixed the 27th 


September for judgment. In the interval he was placed 


underjsuspension and at some moment of time during 
that interval, which it is not possible for me to 
determine, he ceased to exercise jurisdiction in that 
Court. He had to hand over charge to another Magis- 


trate named U E Maung. 








* Criminal Revision No. 619B of 1938 from the order of the Sessions Judge 
of Henzada in Cr, Appeal No. 281 of 1938, 
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Under date 24th September 1938 there is a note in 
the diary : , . 


“Tn this case, judgment is already written. I will keep in my 
‘almirah.” 


Under date 27th September 1938 there appears this — 


diary entry : 


“Called. All three accused persons present. U Kyaw Shein 
and U Ant appeared. Judgment delivered. * fgg eRe 


The judgment which is filed in the proceedings 
bears the signature of U Ba Aung and not that of 
U E Maung and is aed 24th September 1938 and 
hot 27th September 1938 

How it came about that this judgment, which had 
_ evidently been written by U Ba Aung, or typed at his 

dictation, was signed and dated by him 24th September 
Ido not know. It is possible that it was an attempt 
by him to dispose of the case by afi informal delivery 
of judgment before héhad to hand over charge. This, 
however, is mere conjecture and I am bound to admit 
that I cannot do more than guess at the circumstances. 

The question that has arisen here is, does this 
merely constitute an irregularity in the judgment or 
does it constitute something more than an irregularity ? 
If it is a mere irregularity section 537 of the Criminal 
Procedure Code says that unless the irregularity has 
occasioned some failure of justice, the finding, sentence 
or order shall not be reversed on account of the 
irregularity. 

In the decision of this question it is necessary aise 
to refer to section 350 of the Criminal Procedure Code 
which deals with the case where a Magistrate is 
succeeded by another Magistrate after he has recorded 
the whole or any part of the evidence ina trial. It lays 

down that the Magistrate so succeeding may act on the 
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-evidence recorded by his predecessor. There is a 


proviso to the effect that the accused may when the 
second Magistrate commences his proceedings demand 
that the witnesses or any of them be re-summoned and 
re-heard. ; 
Section 367 (1) of the Criminal Procedure Code 
provides the procedure for delivery of judgment. — 
Mr. P. K. Basu for the applicant admitted that there 
was an irregularity in respect of the delivery of 
judgment and cited a number of cases to show that the 
finding and sentence should be allowed to stand 
because the irregularity was cured by section 537. 
Mohamed Hayet Mulla v. King-Emperor (1) does 


‘not seem to me to help in the decision of the present 


case because in that case the Magistrate concerned 
clearly purported to be pronouncing his own judgment 
and not one written by somebody else as inthis case. 

Emperor v. Ram Sukh and others (2) was a case 
where the Magistrate delivered his own. Judgment but 
forgot to sign and date it. 

Tilak Chandra Sarkar and others v. Baisagomoff (3) 
was a case where the Magistrate pronounced sentence 
before he wrote his judgment. The judgment was” 
written on the evening of the same day. In this case it 


- was held that this was a mere irregularity. 


The case which appears to me to come closest to.the 
facts of the present case is Re Savarimuthu Pillai and 
two others (4). In this case it-was decided obiter that 
in the absence of a demand for a new trial it would be 
in the discretion of the successor to date, sign and 
pronounce his predecessor’s judgment. 

As to this decision it is to be noted that ‘hi point 
had not been raised for decision in that case and there- 
fore it is obifer ; and if the meaning intended is that the 





(1) (1929) LL.R. 7 Ran. 370. (3) (1896) LL.R. 23 Cal. 502. 
(2) (1925) I.L.R. 47 All. 284, (4) (1916) LL.R. 40 Mad, 108. 
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new Magistrate can take the judgment written by his 
predecessor and deliver it as the judgment of his 
predecessor, that is to say without adopting it as his 
own judgment, then I venture very respectfully to 
disagree. . gs 
_ In my opinion the only way in which such a Judg- 
ment could be delivered by the second Magistrate would 
be in virtue of section 350 of the Criminal Procedure 
Code. It would otherwise have to satisfy the test, 
namely, was the succeeding Magistrate in so acting 
acting on the evidence recorded by his predecessor. It 
is quite possible that he may take the judgment left 
by his predecessor and compare it with the evidence 
recorded in. the case and discover that it expresses 
what he himself would have decided onthe case. In 
that case I see no reason why if there is no demand for a 
new trial on the part of the accused he should not 
deliver that judgment as his own. In fact by so doing it 
becomes his own judgment. 
If I thought that that had happened here I should 
be prepared to say that the defect in this case amounted 


only to an irregulatity which could be cured by section - 


537. But I see no reason to suppose that that was 
what happened. Everything seems to point to the 
conclusion that U E Maung when he delivered judg- 
ment on the 27th September delivered it not as his own 
judgment but as that of his predecessor. He did not 
sign it himself nor did he date it; there is nothing 
to show that he even read it though probably he 
pronounced the sentence. 

Nowhere is there any note in the diary or elsewhere 
showing that on the 27th September U E Maung 
purported to be deciding the case in virtue of section 
350 of the Code on the evidence recorded by his 
predecessor, Nowhere does it appear that the 
' accused were asked whether they had any objection to 
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his so acting. Probably this does not matter.a great 
deal because a duty is cast upon the accused to demand 
a new trial, if they desire it,and not upon the Magistrate 
to offer it. Butthe point is of interest because I think 
that if U E Maung had purported to act under section 
350 he would certainly have told the accused that they 
were entitled to a new trial. This is routine practice. 

I am therefore of opinion that the defect in 


. the delivery of this judgment went Seyond a mere 


irregularity curable under section 537. It is not. 
contemplated in the Code that a Magistrate shall deliver 
any judgment other than his own and if he does so it 
is not an irregularity in the form of delivery ; it is not 
delivering judgment at all. 

This BpEMAse for revision is therefore dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu, and Mr. Justice Mosely. 


SHIRA KHATOON ». MAUNG PAN* 


Transfer of Property Act, s. 53A—Nature and contents of the writing 
required—Formal agreement or contract not essential—Document in 
essence an agreement or contract sufficient—Agreement and receipt—Terms 
of agreement to be ascertained from receipt not sufficient. 

To satisfy the requirements of s. 53A of the Transfer of Property Act the 
docvment need not be a formal agreement or contract, nor need it purport to 


be in its entirety an agreement, but part of the document at least must bein — 


essence an ‘agreement or contract. A document may start as an agreement 
and then recite the receipt of money. Conversely 2 document may start as a 
receipt and then recite the terms of the agreement in pursuance of which the 
money has been paid, and be alsoin essence an agreement But it is not 
sufficient to say that the terms of an agreement can be ascertained from a 
document which purports to be on the face of it merely a receipt. 

The document in suit read. as follows: ‘‘ Received from M the sum of 
Rs. 100 only being advance against sale of a piece of paddy land at Ngante 
for Rs, 400 balance to be paid within 15 days.” 

Heid that the document could not be construed as an agreement, or in 
essence an agreement, 

Ma Thet v. Ma Se Mai, 1.U.R. 13'Ran. 17 ; Maung Ohn v. Maung Po Kwe, 
[1938] Ran. 692, referred toy. ; 


Soorma for the appellant. 
K. C. Bese and R. M. Sen for the respondent. 


Mosety, J.—This second appeal has been referred 
to a Bench for hearing. The plaintiff bought certain 
land from Mohamed. Hussein by a registered deed. 
Before that the defendant purported to have entered 
into-an agreement to buy the said land and to have 
paid part of the purchase price for which he obtained. 
a receipt. The defence was on the ground of part 
performance—section 53A of the Transfer of Property 





*Special Civil 2nd Appeal No. 1482 of 1938 from the Jedgsasnt Of the 
.District Court of Amherst in Civil Appeat ‘No. 23A of 1938. ore 
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Act. The receipt was on an unstamped piece of paper 
and reads as follows : 


“ Received from Maung Pan the sum of Rs. (100) one hundred 
only being advance against sale of a piece of paddy land at Ngante 
for Rs. 400 balance to be paid within 15 days.” 


The trial Court held that this receipt did not come 
within the four corners of section 53A and decreed the 
suit. In appeal the learned Additional District Judge 
said that the provision in the document that the 


balance should be paid within 15 days turned it into an. 


agreement, and that the references to part-payment, the 
purchase price and the description of the land sold 


“were the terms necessary to constitute the transfer. 


He therefore reversed the judgment of the lower Court 
and directed that the suit be dismissed. _ 

Section 53-A.of the Transfer of Frcpesty Act 
reads : 


“Where any person contracts to transfer for consideration 
any immovable property by writing signed by him or on his 
behalf from which the terms necessary to constitute the transfer 
can be ascertained with reasonable certainty, 

and the transferee has, in part performance of the contract, 
taken possession of the property or any part thereof, or the 
transferee, being already in possession, continues in possession in 
part-performance of the contract and has done some act in 
furtherance of the contract, 

and the transferee has performed or is willing to perform his 
part of the contract, 

then, notwithstanding that the contract, though required to be 
registered, has not been registered, or, where there is an. instru- 
ment of transfer, that the transfer has not been completed in 
the manner prescribed therefor by the law for the time being in 
force, the transferor or any person claiming under him shall be - 
debarred, from enforcing against the transferee: and. persons 
claiming under him any right in respect of the property of which 
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the transferee has taken or.continued in possession, other than a 
right expressly provided by the terms of the contract: 

Provided that nothing in this section shall affect the rights of 
a transferee for consideration who has no notice of the contract 
or of the part-performance thereof.” 


I do not think that the mere mention of the date 
within which the balance of the purchase money is to 
be paid is sufficient in itself to turn the receipt into an 
agieement of*the kind contemplated by section 53-A, 
The clause in quéstion is not expressed as a condition, 
and may be a mere memorandum of the date fixed for 
payment of the balance of the purchase money. It is 
common of course to get such clauses in memoranda 
attached to any receipt, for example, a receipt for part- 
payment of goods purchased may recite “‘ Received so 
much, the balance to be paid within such and such a 
time.” : 

A somewhat similar case was considered in Ma Thet 
v. Ma Se Mai (1). In that case, however, the document 
which was writien in a book recited that the transferor 
.““sold it (the land) outright to Ma Se Mi by asking from her the 

‘sum of Rs. 150, and Ma Se Mi having agreed to buy the land for 
- that sum paid the earnest money for which Ma Thet (the vendor) 
signs this receipt.” 

In that case it was held that the essential terms of 
the contract for sale were mentioned in the document, 
and were sufficient to form the basis of a suit for specific 
performance of the contract. It was found that the 
document was an agreement or a contract to transfer 
immovable property by writing signed, and that there 
the terms necessery to constitute the transfer could 
be ascertained with reasonable: certainty from the 
document. It was remarked that as an agreement for 
sale the document was insufficiently stamped with a 
one anna stamp. In the present case, of course, the 

(1) (1934) LL.R. 13 Ran. 17, 
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document does not contain any mention rat an agree- 
ment for sale. 

Another case is Maung Ohn and ene v. Maung 
Po Kwe and others (1), reproduced i in the judgment 
in the Letters Patent appeal against it. In that case 
Mya Bu, Officiating Chief Justice, dealt with a similar case 
where a receipt was given. This receipt was in very 
detailed terms, and not merely admitted part receipt 
of the consideration but recited “ Asit has already been 
agreed to sell the house and land to Ko Maung Ohn, 
the house and land are sold for Rs. 350.” In that case 


- it was held that unless the document in question could 


_be held to be an agreement or a contract of sale it 
would not by the mere fact that from it the terms 


necessary to constitute the transfer could be ascertained 


-.with reasonable certainty be sufficient to. satisfy 


the requirements of the section, as what the section 


~ required was not the document from which thée-terms 


necessary to constitute the transfer could be ascertained 


with reasonable certainty, but a contract or an agree- 


_ment in wring from which such terms could be 


ascertained. 

The Bench which heard the Letters Patent seer 
from this decision evidently approved of that statement 
of the law. In the judgment of the learned Chief 
Justice it was said; 

“It has been urged upon’ a8 that the. tite production of a. 
writing from which can be ascertained matters referring to a 
pre-existing oral contract is sufficient to come within the protec- 
tion of the section : but in my opinion the:section clearly contem- 
plates that the contract itself shall be in writing, and not that 
there shall be a writing referring to some part or parts of. a 
contract which may previously have been oral.” 


By the concluding words what the learned Chief 


Justice v was conveying was: obviously that the contract 
(i) [1938] Ran. 692. 
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_ should be in writing, and that it is not enough that 
there should be a writing, which was not in itself an 
agreement, referring to some part or parts of the contract 
which may previously have been oral. This will be 
elear also from the concluding words of Dunkley J’s 
judgment. 

In my opinion the document need not be a formal 
agreement or contract, nor need it purport to be in its 
entirety an agreement, but part of the document at least 
must be in essence an agreement or contract. A 
document may often start as an agreement and then 
recite the receipt of money. Conversely a document 
may start as a receipt and then recite the terms of the 
agreement in pursuance of which the money has been 
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‘paid, and be also in essence an agreement. It is not - 


sufficient to say that the terms of an agreement can be 
ascertained from a document which purports to be on 


the face of it merely a receipt. It is true that the | 


essential terms of the agreement are all, or nearly all, 


mentioned in the receipt in this case, Exhibit 1. I say | 


“nearly all”. because the receipt does mot contain 
anything referring toa very common feature in these 
transactions, namely, forfeit of advance or penalty 
for non-performance. But in my opinion it is clear 
that the document could not even be construed 
as an agreement, much less that it is in essence an 
agreement. 

For these reasons I consider that the judgment of 
the District Court must be reversed and the judgment 
of the trial Court restored with costs throughout. 


Mya Bu, J.—I concur in the judgment of my 
learned brother as to the principle of law enunciated 
in the Letters Patent appeal, Maung Ohn and another 
v. Maung Po Kwe and others (1). The learned 


(1) [1938] Ran. 692. 
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1939 Additional District Judge gave his judgment before the 
a. decision in the Letters Patent appeal was published 
and therefore did not have the guidance of that 
judgment in his decision in first appeal. 
I agree that the appeal must be allowed and the 
judgment and decree of the Township Court restored 
with costs throughout. 


uw, 
-MAUNG PAN, 


Mya Bu, J. 
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APPELLATE CIVIL. 
Before Mr, Justice Baguley. 


AH LI v. U SAN BAW.* 


Riparian owners—Use of natural stream water—Erection of dam by one owner— 
No material diminution of water for other owxers—Artificial channel— 
Prescriptive or contractal user—Dam with an overflow bypass—Plaintiff’s 
water supply not materially diminished—Cause of action. 

A riparian owner may appropriate as much water as he pleases for the 
purpose of irrigation of his land by means ofa bund put across the river 
provided that he leaves sufficient water to flow down for the use of the lower 
riparian owner or owners, There must not bea substantial diminution of water 
so as to materially lessen the supply of water required by the other riparian 
owners, 

Debi Pershad Singh v. Joynath Singh, 1.L.R. 24 Cal. 865 (P.C.), referred to. 

Dictum in Kaw La v. Maung Ke, 8 L.B.R. 556, disapproved 

The supply of water through an artificial channel can only be claimed under 
a contract or else by prescription. 

The defendant who was a riparian owner placed a dam across the bed of a 
river about half way down his holding, but provided a bypass by which when 
the water banked up. by the. bund rose. toa certain level the surplus water 
flowed down the bypass and rejoined-the bed of the main stream just below 
the highest point of the piaintiff’s holding There was no material diminution 
of the water supply needed by the plaintiff for the irrigation of his land. 


Held that the plaintiff had no cause of action against the defendant. 
R. M. Sen for the appellant. 


Tun Aung for the respondent. 


_ Bacutrey, J.—This appeal arises out of a suit in 

which the plaintiff asks that the defendant be directed 
to remove a bund which he has placed across the bed 
of a stream. This is the main cause of contention, 
The plaint also refers to some other bund which the 
defendant is said to have made. There is, however, no 
mention of this second bund in the prayer and really I 
do not quite understand the position with regard to it. 


* Special Civil 2nd Appeal No. 208 of 1938 from the judgment of the 
Assistant District Court of Sandoway in Civil Appeal No. 1 of 1938. : 
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In view, however, of the fact that there is no méntion 
of this second bund in the prayer it is difficult to see 
what order could be passed with regard to it. 
Fortunately a proper survey of the plaintiff’s land 
has been made by a paifa surveyor in which the various 


' points of interest are noted, and it is, I think, not 


difficult to see exactly what has happened. 


The stream runs roughly from north-east to south: 
west and the plaintiff's and defendant’s holdings are 
on the south-east side of the stream. The stream passes 


_ the defendant’s holding before it reaches the plaintiff’s 
holding. At a -point about half way down the 


defendant’s holding the bund complained of has been 
erected. The stream I gather is a permanent stream 
coming down from the hills but there is little or no 
appreciable water in it during the dry weather. 

- The surveyor was called-as a witness by the plaintiff, 
His evidence shows that the bund has been put 


~~ across the river so as to-block the water-course entirely. | 


Just above the bund, however, he has cut what 
I: would describe as a bypass; so, when the water 
banked. up by the bund rises to a certain level, the 
surplus water flows down that bypass and rejoins the 
bed of the main stream just below the highest point of 
the plaintiff's holding. 

The second obstruction gomplained of by the 
plaintiff is somewhere. about the middle of the 
boundary between the holdings of the two parties ; but 
the map shows no regular stream there and the sugges- 
tion seems to be that spare water from the defendant’s 
holding was at some time allowed to flow from there | 
into the plaintiff's holding, but it is clearly not by any 
natural stream. For the water to get from point F,— 
the point where the obstruction is said to have. been,— 
to the -plaintiff’s paddy land, it would have to be 
conducted across a portion of the plaintiff's holding 
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which is called a garden land. (It is the customary 
practice to classify allland that is too high or too uneven 
to be used for paddy cultivation as garden land.) 

It seems to me therefore that if there is a channel 
then it must be an artificial one and for the plaintiff to 
prove that he is entitled to the surplus water flowing 
from the defendant’s land to his own land he would 
have to prove that he was entitled to this water by 
some right of prescription and this he has not attempted 
todo Ii looks to me as though perhaps at some time 
the defendant used to allow his surplus water to 
discharge into the plaintiff’s land and that now he 
prefers to let it go in a different direction into the 


' holding of Ma The The. This he would be entitled’ 


- to do unless the plaintiff had become entitled to the 
use of this water by prescription. 
I return now to consideration of the bund which the 


plaintiff asks may be removed. The lower: Appellate” 


Court has quoted a dictum in Kaw La v. a Ke (1) 
in which it is said : 


“In order to support an action by one riparian owner to 


' restrain another from diverting the water beyond his riparian 


tenement it is not necessary that the plaintiff should prove that he 
has suffered any damage.”’ 


This statement is made on the authority of a Privy 
Council case, Debi Pershad Singh v. Joynath Singh (2). 
I have referred to this ruling and nowhere in it can 
I find any passage which supports this statement. 
Referring to the proprietor of an upper tenement who 
claimed the right to dam up a stream and to impound 
so much of its water as he might find convenient for 
irrigation, leaving only the surplus, if any, for the use 
of the proprietors below, it is said that his common law 
right is to take for the purpose of irrigation so much 


2 nner ee Re 


(1) 8 L.B.R. 556. (2) (1897) LL.R. 24 Cal, 865. 
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water only as can be abstracted without materially 
diminishing what should be allowed to descend. 

It seems to me that if the amount which is allowed 
to descend is sufficient to supply the owner of a lower. 
holding with as much water as he needs for his own 
purpose it cannot be said that the amount that goes 
down is materially diminished. Diminished it may be, 
but not materially diminished if the owner of the lower 
holding has enough fer his needs. The dictum that the 
owner of the lower holding is entitled to restrain the 
owner of the upper holding without any proof of 
damage, actual or to be feared for the future, cannot 
anywhere be found in the Privy Council ruling referred 
to. A decree may be passed on actual damage. 
incurred or when the remedy sought is by way of an 
injunction, when damage can reasonably be feared in 
the future, but manifestly it is impossible for a man to © 
prevent another one from irrigating his land merely in 
order that he may have the pleasure- of seeing a large 
volume of water passing his holding... 

This being the case, it is, I think, necessary to see 


_ whether there it is true that the plaintiff has suffered, or 


is likely to suffer, from the effect of this dam, taking 
into consideration the fact that in addition to the dam 
the defendant has dug a.water-course to enable all the 
surplus water to rejoin the main channel of the river at 
a spot where it is available for the plaintiff. It must be 
remembered that when a permanent stream is dammed 
it is impossible to block it up completely. As the water 
continues to come down it will rise to the top of the 


- bund and then go off in one direction or another. . 


Even in big. schemes for water-works, where water is 
drawn off in pipes for the use of a city, there must be 
some escape channel in.case more water comes down 
than is necessary'for the use of the city.. Once the 


_ artificial lake or pond is filled water- will continue to 
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pour in at one end and unless it goes over the top of the 
bund it must escape either into the defendant’s holding 
(in which only a limited quantity of water can be used), 
or down the escape channel, and what goes down the 


escape channel is available for the use of the plaintiff - 


and the owners of holdings below his. 

Now, taking the patta surveyor, who may be 
regarded as an unbiased witness, and who was called 
by the plaintiff he says that when he visited the 
plaintiff's paddy land, there was water in it and the 
plaintiff had already transplanted his paddy. His visit 
was some time about August. 

Ko Aye the headman, also called by the plaintiff, 
says that Po Kin who holds the land next below. the 
plaintiff was able to get water from.the river. And he 
could only get the water which came through the escape 
‘channel, passed the plaintiff’s land and reached his land. 

The other witnesses called by the plaintiff speak of 
there having been no water in the river after the bund 
was made. But it seems to me that they are speaking 
of the land immediately below the bund and above the 
point where the escape channel rejoins the old river 
bed. In this portion there can be no water unless the 
water overflows the defendant’s bunds because the 
plaintiff has. put a bund in the old river bed also, at the 
point marked E, immediately above where the escape 
channel rejoins the river bed, and in the place between 
these two bunds the plaintiff isnow growing tobacco. 
The necessity for the bund at the lower point can only be 
the fact that were it not for this bund water coming 
through the escape channel might flow backwards for 
a distance up the old bed of the stream and this would 
interfere with the tobacco plantation. 

Po Kin the cultivator of the land below the 
plaintiff's is called as a witness for the defendant and 
he says ae he gets water on his land not only from the 
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river but also the overflow from the upper paddy land 


and there is evidence that in the middle of October 
when the case was tried there was water in the plaintiff’s 


‘fields. 


I cannot see that the plaintiff has made out a case 
that the supply of water to his paddy land is materially 


‘diminished. I think therefore that the trial Court was 


right in dismissing the suit. 

I allow the appeal, set aside the order of the lower 
Appellate Court directing that the bund be opened and 
restore that of the trial Court dismissing the suit. The 


respondent will bear the appellant's costs throughout. 
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CIVIL REVISION. 


Before Mr. Justice Baguley. 


U MAUNG MAUNG 
v. 


S. H. SHAHUL HAMID.* 


Exccution—Court that passed the decree—Copy of decrec sent to another Court 
for cxecution—Power of Court passing the decree to execute—Attachment 
of properly wilhin jurisdiction—Nolice to judgment-debtor outside 
jurisdiction—A pplications to save limitation—No intcntion to proceed with 
execution—Limitation Act, Sch. 1, art. 182 (5). 

The Court that passed a decree can proceed with the execution of it itself 
while a copy of the decree has been sent to another Court for execution. 

Deb v. Chowdhury, 1.L.R. 5'Ran, 397, followed, 

There is nothing to prevent a Court from issuing notice to a judgment- 
debtor living outside its town jurisdiction when an application is made-to the 
Court for attachment of property situate inside its jurisdiction, 

: Applications for execution by issuing notice; made merely for the purpose 

of saving limitation are: legal, and do operate to extend the time for limitation 
even if there is no genuine intention to proceed at the time and take further 
steps, and whether the. proceedings end in a voluntary withdrawal or jn“any 

other way. . 

Khalil-urv-Rahman v, Collector of Etah, 61 1.A, 62, followed. 


P. K. Basu for the appellant. 


Guha for the respondent. 


BAGULEY, J.—The facts of this casefare quite simple. 
The applicant got a decree against the respondent on 


the 12th February 1932. The decree was transferred 
to Lewe onthe 17th July 1934. An application for 
exectttion was made at Lewe and it was closed by an 
order of the Court dated 6th August 1934. No further 


application was made there and the copy of the 


decrce was not sent back to Yaméthin. However, on 
the 6th August 1937 an application was made to the 


* Civil Revision No. 284 of 1938 from the order of the District Court of 
Yaméthin in Civil Misc, Appeal No. 36 of 1938. - 
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Township Court of Yaméthin, which passed the decree, 
for issue of notice to the judgment-debtor. This 
application was dismissed on the 19th August 1937 and 
the application, out of which the present appeal arises, 
was filed on the 23rd February 1938. 

Objections to the execution of the decree were 
raised on the ground that the decree was time-barred, 
the application of 1937, it is contended, being bad. 
The Township Judge rejected this contention and 
directed execution to proceed. The foundation of the 
order is the case of K. K. Deby. N. L. Chowdhury (1) 
in which it was held that the Court which passed 


_ the decree originally retained control. of the execution 


1937 to the Township Judge, Yaméthin, was 


proceedings and there was nothing in the Civil 
Procedure Code to prohibit the sending of a decrée for 
execution to two Courts at the same time and if the 
Court that passed a decree can send copies of the— 


decree for execution to two other Courts simultaneously, 
_ still more could it proceed with the execution itself 


while a copy of the decree had been sent to another 
Court for execution elsewhere, 

On appeal to the Assistant District Court this order 
was upset but on what grounds it is difficult to see. 
The learned Judge did not refer to K. K. Deb v. 


_N. L. Chowdhury (1) at all. So far as I can see the _ 


basis for allowing the appeal was that the application of 
“a farce.” 
He says “ The application in C.E. No, 124 of 1937 was 
not made to a proper Court. It wasan application filed 
before the Township Judge, Yaméthin, for execution by 
issuing notice on a judgment debtor whose address was 
given as ‘ Trader, Ela, Lewe Township.’ ” 

Now, so far as I can see, there is nothing to prevent 
a Court issuing a notice to a judgment-debtor outside 
its own jurisdiction. An application for the arrest of a 

(1) (1927) LL.R. 5 Ran. 397. 
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judgment-debtor outside the jurisdiction will, of course, 
be bad. An application for arrest of such a judgment- 
debtor would be an application made to a Court not 
having jurisdiction but if an application had been made 
for attachment of property inside the jurisdiction of the 
Yaméthin Court a notice would be sent to the owner 
of the property even if he were living in another 
Township. 

My attention was also drawn to the case of Khalil- 
ur-Rahman Khan v. Collector of Etah (1), In this case 
it was held that “ An application to execute a decree or 
to take a step in execution, made in accordance with 
the Code of Civil Procedure, to the proper Court, and 
within the time prescribed, operates under the Indian 


Limitation Act, 1908, Sch. I, art. 182 (5)—if made_ 


before January 1, 1928, when Act IX of 1927 came into 
force—to extend the time for executing the decree, 
whether or not the application, was made with the 
genuine intention to proceed to execution”, a decision 
which shows that applications for execution by issuing 
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notice, made merely for the purpose of saving limitation | 


are legal, and do operate to extend the time for 
limitation even if there is no genuine intention to 
proceed at the time and take further steps, and whether 
the proceedings end in a voluntary withdrawal or in 
any other way. 

For these reasons I consider that the lower appellate 
Court erred in reversing the decision of the trial Court. 

This is an application for revision, not a second 
appeal, but I think that the fact that the lower appellate 
Court entirely failed to notice the case of Deb v. 
Chowdhury a reported ruling of this High Court to 
which its attention was drawn by the fact that it was 
mentioned in the judgment of the trial Court, may be 
regarded as a material irregularity which will justify 

(1) (1933) 61 1A. 62, 
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1939 interference in revision. I therefore set aside the order 


UMauye of the lower appellate Court and restore that of the 
MawNS trial Court dismissing the judgment-debtor’s objection. 
Hamp. to execution proceeding. Respondent to bear the. 


eed 


Bacutey,J. applicant’s costs throughout. 
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CIVIL REVISION. 


Before Mr. Justice Mya Bu, and Mr. Justice Mosely. 


RAM OUDH 1989 


v. ‘ Jan. 31, 


THE GOVERNMENT OF BURMA.* 


Revision—Rejection of evidence by trial Court—Revision of interlocutory order— 
Ciril Procedure Code, s. 115. 


An application for revision on the ground that evidence is being, or will be, 
rejected by the trial Court does not lie. An interlocutory order may decide a 
case and may be subject to revision if it does irreparable Ramee’ to a party, but 
that cannot be said in the case of rejection of evidence. 


Isa Adam v, Bai Mariam, 29 Bom. L.R . 304, referred to. 


Thein Maung (Advocatée-General) for the Crown. 
The application in revision does not lie. All that the 
trial Court has done is to exclude a certain piece of 
evidence ; the suit has not been decided. Jsa Adamv. 
Bai Mariam (1). Applications of this nature should 
not be encouraged, otherwise the High Court will be 
flooded with all kinds of revision applications: in’ 
interlocutory matters and the progress of suits will 
be considerably hampered. The High Court will 
interfere in interlocutory matters only if irreparable 
injury would otherwise be caused. Afohamed Chootoo 
v. Abdul Hamid Khan (2); K.P.L.S.S. Chettyar v- 
The Official Receiver, Ramnad (3). 


K. C. Bose for the applicant. This case stands on a 
different footing. By shutting out the evidence the 
whole nature of the suit has been altered. The whole 
case is based on fraud and to shut out evidence of fraud 
is to deny. justice. 





* Civil Revision No. 327 of 1938 from the order of the Assistant District 
Court of Meiktila in Civil Regular No. 5 of 1938. 
(1) 29 Bom. L.R. 304. (2) I.L.R. 11 Ran. 36. 
{3) I.L.R. 13 Ran. 595, 
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1999 MOSELY, J.—This is an application under section 115 

RamOunn of the Civil Procedure Code for revision of a decision 
tas Of the learned Additional District Judge of Meiktila 

GovesmEN* on a preliminary issue in a suit. The issue was in 
. substance as follows : 


Whether the terms of tenancy as embodied inthe deed of 

“lease can in law be subject to a condition precedent that in reality 
the lease will be for ten yeais at a time and not for a period of 
five years as inserted in the deed of lease ? 


The learned Additional District Judge said that no’ 
question of a condition precedent arose but that the 
_ oral agreement sought to be proved was. not amatter on 
which the document was silent or inconsistent with its 
terms and could not be included under proviso (2). 
-.. A preliminary objection by the learned Advocate- 
General is that this application for revision will not lie. 
- Ido not think that this Court or any other High Court 
~ has ever entertained an application for ,revision on the 
- ground that evidence is being, or will be, rejected by 
the trial Court. A decision is quoted by the learned 
. Advocate-General which isin exact point : Isa Adamv. 
Bai Mariam (1), No doubt an interlocutory order may 
decide a case and may be subject to revision if it does 
irreparable damage to a party, but that cannot be said 
dn the case of rejection of evidence. It is open to the 
party to question the decision in appeal which is the 
propér time at which the error, if any, should be 
remedied. 
It cannot be said here either that the trial Court has 
not applied itself to the matter. A mere error of law 
on a question which the Court has jurisdiction to decide 
will not in itself be a ground for interference in revision. 
- Itis said for the petitioner that the: plaintiffs case 
was really based on fraud and that if an issue were 


se 


{17 29 Bom. LR. 304. 
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framed on fraud this evidence will beadmissible. That 1939 


may or may not be so, but it is not a matter before this Ram Oupa 


Court and it is not a matter decided by the trial Court. ie 
GOVERNMENT 


This application in revision must, therefore, be “Surma. 


dismissed with costs—advocate’s fee, three gold mohurs. 
5 MOSELY, J. 


Mya Bu, J.—I agree. 
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SPECIAL BENCH (CIVIL). 


anova Sir Ernest A, Gaudin Roberts, Kt, Chief jiishive, Mr, Justice Mya Bue 
and Mr. Justice Mosely, 


S.T.R.M. CHETTYAR FIRM 


v, 
ANDATHAL anv oTHERs.* 


Execulion—Attachment of inmovable property—Personal service of notice ow - 
judgment-debtor—Mode of attachment—Prohibitory order—No personal’ 
service required—Court issuing notice of its own motion—Rules particular- 
izing notice to tiga deblot—Civil Procedure Code, O. 21, 4. 22; O~7 21,. 
rr. 43, 44, 46 (2), 47, 48, 51 10 53 ; O. 21, r. 54. rf 


Except in the cases covered by O, 21, r. 22 of the Civil Procedure Code, and 


' except where the Court issues of grace of its own motion notice to the judgment-. 
_ debtor to show cause against attachment of his property, the judgment-debtor 


is not entitled to be served personally with a notice before a prohibitory order: 


» “ois issued for the attachment of his immovable property under O. 21, 7.'54 of the 


$ - Gode, 


Aperusal of the rules of 0.21 which deal with the attachment of other: 


descriptions of property, rr. 43, 44, 46, 47, 48 and 51 to 53, of which r. 46 (2) and. 
. 47. are the only ones which particularize notice to the judgment-debtor. as.the: 


requisite method of informing him of the attachment, is sufficient to show that 
the omission to require service of a notice on the judgment-debtor in person im 


’ x. 54 was intentional. 


Nayasha Kursoon Bee Bee v. S.P.S.1.8.M. Firm, ALR. (1936) Ran. 403 ;. 
Ranianayakudu v. Basappa, 1.L.R, 42 Mads 565; Sher Khan v. Misti Lal,. 
A.LR. (1926) Oudh 45, referred to. 


P. B. Sen for the appellant. A person who is to be: 
prohibited from dealing with his property by reason of 
some attachment must have notice of the prohibition. 
Where property is sought to be attached under O. 21,. 
r. 54 of the Civil Procedure Code notice of such attach- 
ment must be served on the judgment-debtor. Mere 
constructive notice is not sufficient. The form of the: 
notice prescribed in Appendix E, No. 24, shows haat 
personal service is necessary. 


* Civil First Appeal No. 55 of 1938 from the order of the Assistant District: 
Court of Hanthawaddy in Civil Execution No. 7 of 1936. 
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The decision of this Court to the contrary in 
Nayasha Kursoon Bee Bee v. S.P.S.T.R.M. Chettyar 
Firm (1) requires re-consideration. See Sinnappan v. 
Arunachalam (2); Abdul Ghafur Khan vy. Akram 
Hasan (3); Ganga Din y. Khushali (4); Ma Pwa vy. 
Mohamed Tambi (5). 


Aiyar and Wan Hock for the 1st and 4th respondents 
contended that no such personal service was necessary, 
and referred to Nagar Mull v. Benares Bank, Lid. (6); 
Das v. Ray (7); Mule Ram v. Jiwanda Ram (8); 
Galabhaiv. Kika Jivan (9) ; Sher Khan v. Misri Lal (10). 
All that is necessary is that an order of atiachment 
should fSsue, and the other things prescribed in rule a4 
should be done. 


MosELyY,:J.—This is an appeal by the S.T.RM, 
Chettyar Firm of Pyawbwe, Hanthawaddy District, 
whose. property was sold in execution by its partner 
Somasundaram ' Chettyar against the decree-holder 
respondent 1 and respondents 2, 3 and 4, the auction 
purchasers. 

In Civil Regular No. 30 of 1933 of the Assistant 
_ District Court of Hanthawaddy the plaintiff sued the 
firm in question carrying on business by its partner 
Somasundaram Chettyar, and also sued the four 
partners in their personal capacity, namely the above 
Somasundaram Chettyar whose address is given as 
Mogul Street, Rangoon, Thenappa Chettyar deceased 
by his legal representative Subbiah Chettyar of Ramnad, 
Madras, Visvanathan Chettyar, and Meenatchi Achi of 
Madras. The suit was decreed against the firm and 


partners. 
(1) A.l.R. (1936) Ran. 403, (6) LL.R. 9 Pat. 860. 
(2) LL.R. 42 Mad, 844. (7) I-L.R. 59 Cal. 1176. 
(3) LL.R. 46 All. 741. (8) LL.R. 4 Lah. 211. 
(4) 1.L.R. 7 All. 702, 707 (9) I.L.R. 53 Bom. 851, 


(5) LL.R. 1 Ran. 533. (10) A.I.R. (1926) Ocdh. 45. 
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In the execution case in question, No. 7 of 1936, the 
judgment-debtors.. were— 7 
(1) the firm ; 


(2) Somasundaram Chettyar ; 
_ (3) Subbiah Chettyar as legal representative; —_ 
(4) Nachiappa Chettyar, minor son of Visvanathan 
by his guardian ad. litem, the Bailiff, 
Hanthawaddy and : 
(5) Meenatchi Achi. 
It appears that the last two judgment-debtors had been 
adjudged insolvent in Madras. 

One of the grounds of objection in the ee case 
is that notice to the Official Receiver as their legal 
representative was not issued under Order 21, rule 22. 
I note that the trial Court went astray in quoting Maung 
Ohn Tin v. P.R.M.P.S.R.M. Chettyar Firm (1) as 
authority for the proposition that notice was 
unnecessary to the Official Receiver. That case was a 
case where the. Official Receiver was impleaded in his 
capacity as-an-ordinary Receiver in administration and 
not as Official Receiver. 

However, in the present case these notices under 
Order 21, rule 22 are altogether immaterial, as execution 
was applied for against the property of the partnership 
firm and not against the personal property of the 
partners, vide Order 21, rule 50 (a). . 

The next objection is that the prohibitory order 
{Order 21, rule 54) was not served on Somasundaram 
Chettyar, the managing partner. It is objected by 
Mr. Aiyar for the first respondent that such notice is 
unnecessary. That has been laid down in Nayasha 
Kursoon Bee Bee v. S.P.S.T.R.M. Chettyar Firm (First 
Appeal No. 22 of 1936) which I note has been reported 
in an unauthorized report (2). We have been invited 


by Mr. P. B. Sen for the appellant to have this ruling 


(1) (1929) LL.R. 7 Ran. 425, (2) A.LR. (1936) Ran. 403. 
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re-considered, It has been given effect to in Burma 
Courts Manual, Circular No. 30, Item 18, and it is, 
therefore, desirable to re-consider it if there are grounds 
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decision of this case. 
Order 21, rule 54, sub-sections (1) and (2), read as 
follows : 


““(1) Where the property is immovable, the attachment shall 
be made by an order prohibiting the judgment-debtor from 
transferring or charging the property in any way, and all persons 
from taking any benefit from such transfer or charge. 

(2) The order shail be proclaimed at some place on or 
adjacent to such property by beat of drum or other customary 
mode, and a copy of the order shall be affixed on a conspicuous 


part of the property and then upon a conspicuous pirt of the — 


Court-house, and also, where the property is land paying revenue 
to the Government, in the office of the Collector of the district in 
which the land is situate.” 


Sub-section (3) need not be considered. It was added 
by this Court to deal with the date from which the order 
is effective. ra 

Nayasha Kursoon Bee Bee's case quotes four 
decisions : Sinnappan alias Metharmamana Rowther v. 
Arunachalam Pillai and two others (1), Ramonayakudu 
and three others v. Boya Pedda Basappa and two others 
(2), Abdul Ghafur Khan v. Akram Hasan and another 
(3), Ganga Din and others v. Khushali (4) and says that 
these are no authority for the contention that personal 
service of the prohibitory order on the judgment-debtor 
is necessary. These cases are directed to the point, it 
is said, that an attachment is effective not from the date 
of ordering it but from the date of publishing it. No 
doubt, it is said, there are, in these cases, dicta to the 
effect that the judgment-debtor must receive notice of 
the attachment, but he does receive such notice, either 


(1) (1919) LL.R. 42 Mad. 844, (3): (1924) LLL.R, 46 All. 741, 
(2) (1919) LL.R, 42 Mad. 565, (4) (1885) LL.R. 7 All. 702. 


MOsELY, J.. 
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actual or constructive, because before the order for 
attachmeat is made he is called upon to show cause 
against it, and therefore he must either be present 
before the Court at the time when the order is made, 
or he must have had an opportunity of being present. 
The form of the notice is addressed to the judgment- 
debtor personally as well as to the public. I agree that 
the section of the Code does not require personal service | 
of the notice on the judgment-debtor. A perusal of 
the rules of Order XXI which deal with the attachment 


-.of other descriptions of property, rules 43, 44, 46, 47, 48 


and 51 to 53, of which rule 46 (2) and rule 47 are the 


only ones which particularize notice to the judgment- 
debtor as the requisite method of informing him of the 
attachment, is sufficient to show that the omission to 
require service of a notice on the judgment-debtor in 
person in tule 54 wasintentional. As was said ina case 


_ quoted to us, Sher Khan v. Misri Lal (1) which is only 


ie 


available in an unauthorized report, no notice other 
than the publication of the prohibitory order (wrongly 
styled there “sale notice’’) is necessary. Ramanaya- 
kudu and three others v. Boya Pedda Basappa and 
two others (2) says, at page 566, that Order 21, rule 54, 
sub-section (2), contemplates that the person prohibited 
must have the opportunity afforded by the application 
{affixing ?) mentioned in clause (2) of rule 54 of 
knowing that he is so prohibited. 

Except in the cases covered by Order 21, rule 22, 
and except. where the Court issues of grace of its own 


_ motion notice to the judgment-debtor to show cause 


against attachment, the judgment-debtor has no notice 
actual or constructive of attachment before a prohibitory 
order is issued under Order 21, rule 54, as that is 
the first stage in execution by attachment of immovable 
property. | 

(1) A.LR. (1926) Oudh. 45. (2) (1919) LL.R. 42 Mad 565.. 
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It may be in some cases that notice to the 
judgment-debtor, though not obligatory under gule 54, 
is desirable. A case of this kind might be where the 
property is attached in the non-cultivating season, and 
lies so far from any village that the judgment-debtor 
may not know of the attachment. 

In any case the evidence and the materials on record 
show that notice in this execution case was served on 
Vyravan who was living in the firm’s house at Pyawbwe 
and was working and collecting rents on behalf of the 
firm. In my opinion until the contrary is proved he 
must be held to have an ostensible authority to accept 
notice on behalf of the managing partner (Order 5 
rule 12), It is unnecessary to consider the evidence, 
that of Chidambaram, and the affidavit of service of the 
prohibitory order itself that a prohibitory order was 
issued toSomasundaram Chettyar in another execution 
case, No. 15 of 1936 of the same Court, by another 
decree-holder attaching the same land in question, 
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which was sold in execution at the same sale, that decree- - 


holder being allowed rateable distribution,—for that 
attachment would not fix this debt on the property. 


[His Lordship then held thatithere was no substance 
in the objection that notice to verify the sale proclama- 
tion issued under Order 21, rule 66 by substituted 
service was obtained under false pretences: His 
Lordship continued :] : 


The last objection is one under Order 21, rule 90, 
that *there is a material irregularity in publishing or 
conducting the sale in that the property was mis- 
described in the proclamation. We have heard 
Mr. P. B. Sen at length on the point and it appears to me 
that the schedule gave all the particulars of the property 
sold that could be reasonably required. It was not 
necessary to give the amount for which the houses in 
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question were rented, nor was it necessary to describe 
one plat of land as suitable for a mill site when there is 


- no evidence that it was peculiarly suitable therefor and 


all that is said is that a proposal for its use as such 
had once been abandoned. 

The evidence on the record that the granary was 
sold for a wholly insufficient price is, in my opinion, 
quite unreliable. 

“There is evidence that the first judgment-debtor 
throughout knew of the sale, and it was not shown that 
he suffered any substantial injury by reason of any 


‘irregularity. . What is more, the grounds put forward 


by him could have been put forward. before the sale 
was conducted [Order 21 rule 90 sub-section (a) as 
amended by Schedule Notification No. 44 of sa 
January 1937]. 

No irregularities were disclosed which went to 
the root of the proceedings, or affected the auction 


purchasers. 


I would therefore dismiss this apeeet i separate 
costs against the decree-holder and the auction- 
purchasers, advocate’s fee in each case five gold 
mohurs. 


RoBerts, C.J.—I agree. 


Mya Bu, J.—I concur. © 
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APPELLATE CIVIL. 


Before Sir Brendel H. Goodman Roberts, Kt., Chieg Justice, 
and Mr. Justice Mosely. 


YENKANA v. LETCHANA.* 


Revocution of letters of administralion—“ Just cause” not put forward, or 
already agitated and decided before grant— Subsequent application by party 
to revoke —Burma Succession Act, s. 263—Application for review 
Compliance with provisions of the Code—Copy of decree to accompany 
application—Civil Procedure Code, 0.41, 7.13; .0.47, rr. Land3. °  .,. 

Where the party had an opportunity to put forward a particular just cause 
and had not chosen to put it forward, he cannot be heard to agitate the same 
“cause later. No Court would allow a “ just cause” already agitated and 
decided upon before the grant of probate to be again made the subject of an 
application under s. 263 of the Succession Act to revoke that grant. 
Chinnaya v. Ramanna, 1.L.R. 38 Mad, 203 ; Rallabandy v. Satyavati, 

46 M.L.J, 383, referred to. 3 

The only way in which the grant can be attacked by a party who contested 
the order at the time it was made and who relies on fresh evidence mercly is 
by bringing his application within the limits of an application for review. By 

0.47, r.3 of the Civil Procedure Code such an application must comply with the 

provisions as to the form of preferring appeals, mutatis mutandis, one of them 

being that a copy of the decree mat ecqmrpany the application. 


Tun Tin for the appellant. - 
P. B. Sen for the respondent, 


RoBERTS, C.J.—This isan appeal from an order 
passed by the District Judge, Myaungmya, dismissing 
the application of the appellant for revocation of letters 
of administration granted to the respondent in the 
estate of Kesanakoorthi Yenkat Reddy. , 

Chapter IV of the Succession Act deals with the 


practice in granting and revoking probates and letters - 


of administration, and section 299 of the Act makes 


this order appealable. 
Both the appellant and teanoeeul applied for fein 
of administration : the appellant said he was the son of 





* Civil Misc. Appeal No, 49 of 1938 from the order of ite District Court of 
Myaungmya in Civil Regular No. 1 of 1937. 
44 
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a sister of the deceased, and the respondent. said that 
he himself was the grandson of the deceased’s brother. 
Letters. were granted in December 1937. to the 
respondent as the sapinda, both parties being Hindus 
subject to the Mitakshara Law. 
The appellant then petitioned the District Court on 
February 28, 1938: he said that he had no prior know- 
ledge of the. respondent and prayed for time to make 
further enquiries. On March 12th he lodged a further 


_ petition stating that the respondent based his claim on 


being the grandson of one Pampathy whom he alleged . 
to be deceased’s brother. But, said the appellant, 


‘Pampathy in registered deed of mortgage No. 105 of 


1911 in the office of the Sub-registrar of Bassein: 
described his own father as one Nagana; whilst the 
deceased Yenkat Reddy in registered deed of mortgage - 
No. 1532 of 1923 in the office of the Sub-registrar of 
Myaungmya described his own father as Sattaya ; 
consequently Pampathy and Yenkat Reddy could not 
be brothers. .These two men were both. working as 
dhobis in Bassein together and were thought to be 
somehow related, but they were friends merely ; and 
thus, said the appellant, the respondent’s claim has 
been discovered to be false. 

The learned District Judge held: (1) that as-the 
appellant was respondent in the letters of administration 
suit he could. not file an-application for revocation of 
probate under section 263 of the Succession Act ; (2) 
his application could only be considered if it fell within 
Order 47, rule 1, and was an application for review : in 
that respect it was defective, not being accompanied by 
a copy of the decree appealed from, for by Order 47, 
rule 3, such an application must comply with the 


* provisions as to the form of preferring appeals, mutatis 


mutandis. Order 41, rule 1, therefore, applies, and 
this has not been’complied with. 
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It is clear that the appellant is seeking to adduce 
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fresh evidence which could convince the Court that the YiENiANA 
respondent’s claim for letters of administration was Lercwana, 


unwarrantable. Such new evidence even if admitted 
would not necessarily show that the respondent’s claim 
was fraudulent, though it might show that it was 
ill-founded. 

By section 268 of thé Succession Act the 
proceedings in the Court of the District Judge in this 
matter shall, so far.as circumstances permit, be regulated 
by the Code of Civil Procedure. Order 47, rule 1, lays 
down the procedure and in my opinion the learned 
District Judge was right in dismissing the application. 


If the appellant’s contentions were right his . 


application to revoke for just .cause the letters of 
administration could be made with complete disregard 
of the formalities enjoined by the rule and he would 
even be exempt from proof of having exercised due 
diligence in presenting his case before the Court which 
granted the letters. He could watch the proceedings 
to which he was a party with indifference and could 
subsequently make an application for the revocation 
of the grant as though he had never been cognizant 
of them atall. In Chinnaya v. Ramamnna (1) it was said : 


‘‘ But where two parties fight at arm’s length it is the duty of 
each to question the allegations made by the other and to adduce 


all available evidence regarding the truth or falsehood of it. - 


Neither of them can neglect this duty and afterwards claim to 
show that the allegation of his opponent was false.” 


This is an application of the broad principle of ° 


res judicata. 
In Rallabandy Venkataratnam v. Zynatneat a 
Satyavati (2) Wallace J. said : . 


“Itisan elementary principle that, where the party had an - 


Opportunity to put forward a particular just.cause and had not 
(1) (1913) LL.R, 38 Mad. 203, 208. . (2) 46 M.L.J, 383, 388. 


RopERTs, 
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chosen to put it forward, he cannot be heard to agitate the same 
cause later. No Court would, in my opinion, allow a ‘just cause’ 
already agitated and decided upon before the grant of probate to be 
again made the subject of an application to revoke that grant, and 
I see no difference in principle between disallowing such an 
application on the ground of res judicata and disallowing it on the 
ground that the party already had a full opportunity of putting 
forward his just cause and omitted to do so. So that the question 
before us, as I view it, is whether the ist appellant had an 
opportunity before the grant was made of urging the very grounds 
he now puts forward, or whether he urges any new grounds. that 


‘have arisen since he had that opportunity which he refused to 


utilise.” 
In my opinion the phrase “new grounds” does 
not mean additional evidence on old ground ; it might 


- apply for instance to a case in which the person 
to whom letters of administration were granted had 
subsequently become of unsound mind. . It is meant 
to cover contingencies quite different in character from 
_. thé mere discovery of evidence which, if it had been: 


available before, might have induced the Court to Giks . 
a different view. 

In the present case the learned District Judge by 
implication at least held that the appellant had not 
exercised due diligence. Whether by doing so he 


could have found out about these registered mortgage 


‘deeds or not, I think we need nat trouble to inquire. 


It is enough te say that the appellant was bound to 


comply with the provisions of Order 47, Rule 1 and ‘in 
other respects, at all events, he failed to do so. 
*.. An application for the revocation of a grant by a 
party who contested the order at the time at which it was 
made is on an entirely different footing from such an 
application made by a party who was a stranger to the 
proceedings which led to the making of the order and 
had no .notice of them. In the former case the matter 
is prima. facie. res judicata as between the parties. 
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Where there is an allegation of fraud as a ground for 
vacating a judgment or order, the fraud proved must be 
extraneous to everything which has already been 
adjudicated upon by the Court. Subject to what I 
have already said in relation to ‘new grounds ”’ the 
only other way in which the grant can be attacked by 
a party who contested the order at the time it was 
made and who relies on fresh evidence merely is 
by bringing his application within the comparatively 
narrow limits of an application for review. 

Accordingly, in my opinion, this appeal ‘fails and 
‘must be dismissed with costs, five gold mohurs. 


. MosELy, — agree. 
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APPELLATE CIVIL: 


_ Before Mr. Justice Mya Bu, and Mr, Justice Mosely, 


K.K.N.K.A.R. CHETTYAR FIRM 
= v. . 
AGA M. SHEERAZEE.* 


Limitation—Application to set aside ex parte decree-—-Summons by substituted 
service— “ Effectual.” service of summons—Due service of summons 
Defendant's knowledge of the decree against him—Pur poseful evasion of 
knowledge— “Prevented by any sufficient cause fromi appearing” —Civil 

'_ . Procedure Code, 0.5, 7. 20°(2) ; O. 9, Fr. 13—Limitation Act, Sch. 1, art. 164. 

Summons by substituted service effected in proper form is not necessarily 
due service for the purpose of Art, 164 of the Limitation Act. 

The word “ effectual” in O. 5, r. 20 (2) of the Civil Procedure Code does not 
mean due service ; it means that the Court hearing the case may proceed with 
the suit as if the summons had been personally served on the defendant. In 
art. 164 of the Limitation Act and in O.9, r. 13 of the Civil Procedure Code 
“ due service of summuns ” means not only that the summons was served in 


_ proper form according to the directions laid down in the Code but also that the 


summons was served under circumstances which enabled the Court to be satisfied 
that the defendant had knowledge of the decree against him, except in the case 


where the defendant had purposely put it outof his power to have such: 
knowledge. ; 


In O. 9, r. 13 of the Civil Procedure Code the words “ prevented by any 
sufficient cause from appearing ” mean causes other than lack of knowledge of 
the proceedings, so that this rule is in the same terms as art, 164 of the 
Limitation Act. : 


Gyanammal v,. Abdul Hussein Sahib, LL.R.55 Mad. 223; Ram Bharose v. 
Ganga Singh, I.L.R. 54 All. 154 (F.B.) ; Vitta Venkatachalam v. Sivapuram, 
54 M.L.J. 448, referred to. 


Kalyanwala for the appellant. 


Aiyangar for the respondent. 


MosELy, J.—The appellant K.K.N.K.A.R. Chettyar 
Firm of Hlawga by its agent Kanappa Chettyar applied 
under Order 9 rule 13 of the Code of Civil Procedure 
for setting aside an ex parte decree passed against it 
in Civil Regular Suit No. 29 of 1931 of the District 


* Civil Misc. Appeal No. 46 of 1938 from the order of the District Court o 
Insein in Civil-Misc, No. 8 of 1938. 
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Court of Insein. The learned District Judge dismissed 
the application holding that the applicants had been 
duly served once by a summons which was refused by 
their clerk and posted on their place of business and 
secondly by substituted service. In appeal it is now 
contended that these findings were wrong, and that the 
appellants were never properly served, and it is also 
argued that in any case they were unaware of the 
summonses and the, proceedings in the suit. Their 
‘case in the trial Court was that the summonses and 
subsequent notices in the case were kept from their 
knowledge by fraud .or, if not, by irregularities or 
carelessness in the service of them. 

The suit in question was: one instituted by the 
present respondent Aga M.-Sheerazee for an equitable 
mortgage decree. The property in that suit was very 
large and the property now in question is*some 130 
acres. There were nine defendants in that suit. The 
facts there were briefly that the lands in. question 
originally belonged to orie Ko Po Mya and his wife 
who mortgaged them in 1921 to the appellants, 
the K.K.N.K.A.R. Firm. In 1922 Po Mya sold the 
lands to C.A.P.C.T. Shanmugam Chettyar. In 1923 
Shanmugam Chettyar mortgaged’ them by an equitable 
mortgage to Sheerazee. In 1924 the K.K.N.K.A.R. 
Firm obtained a mortgage decree against Po Mya and 
Shanmugam Chettyar and the Firm bought the lands 
in execution. Then in 1931 Sheerazee brought this 
mortgage suit against Shanmugam Chettyar and eight 
other defendants, one of whom was the appellant firm 
and another was the so-called K.K.N.K.A.P. Veerappa 
Chettyar. Veerappa Chettyar died in 1935 and the suit 
was continued against his son o: the same name 
Veerappa alias Somasundaram Chettyar. _ 

A decree was passed against all nine Selecidaute: 
ex. parte against Veerappa Chettyar and the -appellant 
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firm. ‘There is evidence in the present case which has 


not been rebutted or even denied that there never was 


such a firm as the K.K.N.K.A.P., and Veerappa appears 
to have been impleaded by mistake merely because 
he wag,a previous agent of the appellant K.K.N.K.A.R. 


. Firm. 


The appellant firm was sued in that suit as subse- 
quent transferees of the property. It is said now, and 
it is not denied, that they never were such subsequent 
transferees of the property but merely prior encum- 


_ brancers. On referring to the case I find that there was 


no issue on the point whether they were subsequent 
transferees. That perhaps is natural as the case was 
decided ex parte against them; but there was no 
evidence on the subject and no reference to il, much 
less any finding on the point in the judgment. All that 
there is in the case is a pleading in the plaint that they 
were subsequent transferees, and the decree was one 


against them as well. as the other defendants. No ~ 


attempt: was evidently made to execute it as against. ~ 
them. 

It is perhaps doubtful whether any thing is 
tes judicata against the present appellants. Even had 
they been proved to have been subsequent transferees 
there would have been no merger of their interest in the 
property as prior mortgagees (section 101 of the. Transfer 
‘of Property Act as altered in 1929). But they have 
chosen to file the present suit if only by way of greater 
caution, and the matter must now be decided. 

The appellants also filed another application under 
Order 21-rule 90 to have the sale of certain land set 
aside on the ground that they had no notice of the terms 
of the proclamation and that the proclamation itself did 
not disclose the previous encumbrance, which was a | 


-registered mortgage, of which Sheerazee must have had 


constructive notice. But this application which was 
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rejected by the trial Court in another part of its order 
which is also appealed against need not now be 
considered in view of the orders which I propose to pass 
on the application to set aside the ex parte decree in 
that suit. The defendant-respondent sought to prove 
certain notices issued to the appellants in execution to 
rebut the allegation that they did not know of the sale ; 
but these notices, it is now argued, are relevant here to 
show the appellants’ knowledge of the proceedings. 


[His Lordship discussed the evidence as to the 
service of the summonses and found that in the original 
suit a non-existent firm of K.K.N.K.A.P. was sued and 
the- K.K.N.K.A.R. was sued by its agent who had left 
long ago and the summonses and notices were issued 
throughout on a non-existent Koorandan Chettyar as 
agent. These circumstances, ignored by the trial Court, 
were extremely important to decide the question 
whether the appellant firm was ever properly served or 
ever had any knowledge of the proceedings. 

A decree was also passed against the appellant firm as 
subsequent transferees of the property when they were 
merely “prior encumbrancers who had bought in the 
property prior to the suit. So there was a decree 
against and summonses were issued to non-existent 
persons on pleas unfounded on any facis. Substituted 
service of summons was allowed not on the ground that 
the firm was evading service of summons, but on the 
ground that the clerks (non-existent) had refused service. 
His Lordship continued : ] 


The present application to set aside the ex parte 
decree was made on the 21st January 1938, and the 
appellant says that he had notice of the proceedings 
against him only on the 8th of January 1938, when he 
found that his tenants were being asked by the 
respondent Sheerazee to pay the rent tc him. Under 
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Article 164 of the Limitation Act the limitation for. an 
application by the defendant for an order to set aside 
a decree passed ex-parte is thirty days from the date of 
the decree or, where the summons was not duly served, 
when the applicant has knowledge of the decree. The 


_ meaning of this article was discussed in Ram Bharose’ 


v. Ganga Singh (1) by a Full Bench and in Gyanammal 
v. Abdul Hussein Sahib (2\ by a Bench of Judges. The 
question before those Courts was whether summons 
by substituted service effected in proper form was 


_ necessarily due service for the punpase of Article 164 


of the Limitation Act. 
Order 5 rule 20, sub-sections (1) and (2), reads as. 
follows : 


“(1) Where the Court is satisfied that there is reason to believe: 
that the defendant is keeping out of the way for. purpose of 
avoiding service, or that for any other reason the summons cannot. 
be served in the ordinary way, the Court shall order the summons. 
to be served by affixing a copy. thereof in some conspicuous place 
in the Court-house, and also upon some conspicuous part of the 
house (if any) in which the defendant is known to have last 
resided or carried on business or personally worked for gain, or 
in such other manner as the Court thinks fit, 

(2) Service substituted by order of the Court shall be as. 
effectual as if it had been made on the defendant personally.” 


Order 9 rule 13 says : 


“ In any case in whicha decree is passed er parte against a. 
defendant, he may apply to the Court by which the decree was: 
passed for an order to set it aside ; andif he ‘satishes the Court. 
that the summons was not duly served, or that he was prevented 
by any sufficient cause from appearing when the suit was called. 
on for hearing, ihe Court shall make an order setting aside the 
decree s 


The words “ prevented by any sufficient cause from 
appearing ”’ here clearly mean causes other than lack of 


(1) (1931). LL.R. 54 All. 154, (2) (1931) LL.R. 55 Mad. 223. 
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knowledge of the proceediags, so that this rule is in the ioe 

same terms as Article 164. | eee 
I would respectfully agree with the conclusions CHEITTAR 

arrived at in those two rulings. The object of issuing B 

a summons is to inform the party against whom a suit S*®=847®*- 

is being instituted of the fact that there is asuit against «Mos#ey, } 

him and if he so chooses he may contestit. The order 

for substituted service is made ex parte, and obviously 

it should be open to the defendant when he appears to 

_ show that the method employed was not calculated to 

effect the purpose which the Court had in view, namely, 

informing the defendant of the institution of the suit. 

The rule that substituted service is to be taken as 

effectual as personal service only means that the Court 

hearing the case may proceed with the suit asif the 

summons had been personally served on the defendant. 

Where the summons has issued against the defendant 

personally and it has been reported that personal-service 

has been effected the defendant may always come 

_ forward to show that that has not been the case. 

Summons by way of substituted service is obviously the 

least satisfactory of all methods of service only to be 

used by the Court asa last resort when other means are 

unavailable, and the defendant should be given an 

opportunity of contesting that the summons has been 

served in a way which did not in effect bring the 

proceedings to his notice. The basis of the order on 

which the Court ordered substituted service to issue is 

either that the defendant is either deliberately keeping 

out-of the way to avoid process or that it cannot be 

served in the ordinary way, perhaps through no fault 

of hisown. In,the latter case the defendant may always 

show that the proceedings could not have come to his 

knowledge. In the former case the order of the Court 

is only relevant to the question whether .the defendant 

was in a position to have knowledge of the proceedings, 
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for obviously if a: defendant keeps out of the way to 


avoid service of process on him either on account of the 
suit in question or of other suits that have been or may 
be filed against him he cannot afterwards be heard to 
argue that he had no knowledge of the proceedings, as 
he has deliberately put himself in a position where he 
can have no such knowledge. InGyanammaly. Abdul 
Hussein Sahib (1) at*-page 231 Reilly J. draws attention 
to the judgment of Srinivasa Ayyangar J. in Vitta 
Venkatachalam v. Sivapuram Subbayya (2). In the 
words of Reilly J. 


“ there Srinivasa Ayyangar J. suggested with great force, I think, 
that the provision that, when the summons is not duly served, the 


‘period runs from the date when the applicant had knowledge of 


the decree implies that due service. within the meaning. of that 
article is service which brings the claim to the knowledge of the 


‘ defendant.” 


What Srinivasa Ayyangar J. said was this :. 


“TI do not for my bark believe that the legislature ‘really 


- intended in enacting the third column of Article 164 to confine the 


scope of the section only to cases where the actual service directed 
by the Court is shown not to have been effected at all in that 
manner. We may also have regard to what is obviously the object 
of the legislature in providing that in cases where the summons is 
not duly served the time begins torun from the date on which the 
applicant has knowledge of the decree. The implication seems 
to be clear that in cases where the summons is duly served the 
presumption may well be that he has knowledge of the decree, or 
at any rate if he does not get knowledge of the decree, it was 
ascribable only to some fault on his part or on the part of those 
near about him who ought to have known better.” 


I would respectfully agree that the word “ effectual” 
in Order 5 rule 20, sub-section (2), doeS not mean due 
service, and that it has the meaning given to it by. the 
learned Judges in these rulings. I would also agree 





(1) (1931) LL.R. 55 Mad. 223, (2) 54 Mad. Lj. 448. 
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that in Article 164 of the Limitation Act and Order 9 
tule 13 ‘‘ due service of summons ” means not only 
that the summons was served in proper form according 
to the directions laid down in the Code but also that 
the summons was served under circumstances which 
enabled the Court to be satisfied that the defendant had 
knowledge of the decree against him, except of course 
in the case where the defendant had purposely put it 
out of his power to have such knowledge. 

On the evidence in this case however do not think 
it could possibly be held that either of these summonses 
- were served in due form, that is to say, that one was 
refused by the appellant firm’s clerk and then posted, 
or that the other was posted on the appellant firm’s 
house. 

It remains to consider whether it can be satisfactorily 
inferred from the other summonses and notices proved 
in this application that the defendant had knowledge 
of the decree, and that therefore the present application 
is time-barred. 


[His Lordship held that none of the notices or 
summonses were tendered to or refused by the appellant. 
firm or posted on their house or place of business. | 


For the reasons that I have given the decree of the 
trial Court will be reversed: with costs throughout, the 
appellants to obtain two-thirds of what would otherwise 
have been awarded them as their advocates’ fees in this. 
Court (for their failure to translate two documents and 
failure to put any copies of the defence evidence on the 
‘Bench ‘copy, which caused the Court considerable. 
inconvenience), advocate’s fee six gold: mohurs, and it 
will be directed that the ex parte decree against the 
appellants in Civil Regular Suit No. 29 of 1931 of the 
District Court of Insein be set aside. | . 

Mya Bu, J.—I agree. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Ba U, and Mr, Justice Spargo. 


MAUNG BA KU 
oe ; , 
THE DEPUTY COMMISSIONER, BHAMO.* 


Kachin Hili Tribes Regulation (I of 1925), ss. 1 (3), 8, 9—Applicability to Hill 
tribes only—Criminal Procedure applicable to persons not members of hill 
tribe—Burma (Frontier Districts) Criminal Justice Regulation (1 of 1925) 
—S. 3 ; Cl. 11 of sch.—High Court’s id cee to transfer criminal cases 
from Kachin Hill Tracts, 


The Kachin Hill Tribes Regulation {I of 1895) applies only to persons who 
are members of a hill tribe and not to persons who, though they happen to be 
residing in the Kachin Hill Tracts, are not members of a hill tribe, The law 
regulating criminal procedure applicable to persons residing in the Kachin 


- Hill Tracts who are not members of a hill tribe is the Bufma (Frontier 


Districts) Criminal Justice Regulation (I of 1925). 

The third proviso to Cl, 11 of the schedule to this Regulation does not oust 
the jurisdiction of the High Court to transfer cases in the frontier districts 
under s. 526 of the Criminal Procedure Code.: It operates to confer upon the 
High Court a power to reverse or vary an order made by a court of 
concurrent jurisdiction. 

. An application by an accused who is not- a: member of a hill tribe for 
transfer of a criminal case from the Court of the Sessions Judge of the Kachin 
Hill Tracts to some other Court of competent jurisdiction in Bhamo or outside -. 
Bhaino lies to the High Court, 


K. C. Sanyal for the applicant. 
Tun Byu (Government Advocate) for the Crown. 


‘Being of opinion that the question arising in this 
case should be decided by a Bench, an order to that 
effect was made in the following terms by— 


-. Mackney, J.—This is an application to transfer from the Court 
of the Sessions Judge of the Kachin Hill Tracts, Bhamo, the case 
in which the applicant is accused of criminal misappropriation 
and breach of trust, to some Court outside the District of Bhamo 


‘or to some other Court of competent jurisdiction other than that 
. of the Sessions Judge of the. Kachin Hill Tracts. 





* Criminal Misc. Application No. 71 of 1938 acing from Kachin Cr, Megnlat 
Trial No. 3 of 1938. : : 


Ref - 40% C19 GDA, 


te 


1939] RANGOON LAW REPORTS. 


The applicant was the head clerk of the Assistant Superin- 
tendent of Sinlumkaba in the District of Bhamo, and the offence 
which he is alleged to have committed is said to have been 
committed in Sinlumkaba which is situated in a district which 
has been declared, under the Kachin Hill Tribes Regulation I of 
1895 as amended by later Regulations, to be: a hill tract to which 
the Regulation applies. ay 

Section 8 of the Regulation constitutes the hill tracts in any 
district a sessions division of which the Deputy Commissioner of 
the district shall be the Sessions Judge. 

Section 9 provides that : “ For the purposes of the Code of 
Criminal Procedure, the Commissioner of the Division shall be 
the High Court.” ; : 

Section I, clause (3), of the Regulation reads as follows : 

“It shall extend to such hill tracts, being hill tracts within 
the area specified in the Second Schedule to the Govern- 
« ment of Burma Act, 1935 (the Kachin Hill Tracts 
of Bhamo District being so specified), and shall apply 
to such hill tribes as the Governor may, from time to 
time, by notification in the Gazette direct.” 

In Criminal Appeal No. 176 of 1938, which dealt with a case 
in which two persons not members of a hill tribe had been 
convicted by the Headquarters Magistrate of Bhamo for an offence 


committed within the Tangte Hill Tracts in the Bhamo District, 


I held that the Regulation, so far as regards persons declared 
to be members of Hill tribes residing in the notified hill tracts, 


_ specified what was the law which was applicable to them, but 


that it also established certain superior Courts having jurisdiction 
in the said hill tracts ;.and that these,Courts had jurisdiction over 
persons who were not members of a hill tribe, provided that the 
offence took place within the hill tract in which the Court had 
jurisdiction. Consequently, an appeal from a Magistrate exercising 
jurisdiction in such a hill tract and passing a sentence exceeding 
four years’ imprisonment would lie to the Commissioner of the 
Sagaing Division as the High Court under section 9 of the 
Regulation. : 

In consequence of this order, the Deputy Commissioner, as 
Judge of the Court of Session, has taken cognizance of the offence 


alleged to have been committed by the applicant without the 


accused being committed to him by a Magistrate. 
The first question to bé considered is whether an application 
for transfer of such a case as this should be made to this Court 
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or to the Commissioner of the Sagaing Division as the High 
Court appointed under section 9 of the Kachin Hiil Tribes 
Regulation. 3 

On a fresh perusal we the Kachin Hill Tribes Regulation, I 
must confess that I am now in some ‘doubt as to whether my 
previous ruling that the Courts established under this Regulation 
have jurisdiction over persons who are not members of a hill 
tribe was correct, The preamble to the Act reads as follows : 

“ Whereas it is expedient to-declare the law applicable to 
the hill tribes in the Kachin Hill eaets of ee 
Burma it is hereby enacted as follows ; 
and then follows the Regulation itself. 

Section I, clause (3), part of which I have already cited, 
further reads : “ and section 11 shall also apply to all persons 
who may be parties to a suit or other proceeding of a civil nature 
in which any of the parties is a member of a hill tribe to which 
this Regulation applies, and sections15, 20 A, 21 and 31 A shall 
apply to all persons within a hill tract.” From this phraseology it 
might be inferred that the sections of the Regulation do not 


_ apply to persons who are not members of a hill tribe unless they 


are specifically declared to apply. In that case sections 8 and 9, 


Se which constitute the Courts of Session and the High Court for fie 


hill tracts, might be held to declare the Courts which have. ~ 
jurisdiction merely over members of a hill tribe to deal with 
offences committed under thelaws to which members of hill tribes 
are subject under the Regulation. It is somewhat unusual to 
constitute territorial Courts whose jurisdiction is limited in such 
a manner as this, but I now think it is possible, in view of the 
wording of the preamble to the Regulation, that this was the 
intention and that the Regulation does not propose to interfere 
with the Courts which have jurisdiction over persons, other than 
members of a hill tribe, who may commit offences in hill tracts. 
I am of opinion that the matter should be further considered by a 
Bench of this Court, under the direction of my Lord the Chief 
Justice. 

It has been argued that, as the Deputy Cangeeeccn hes 
taken cognizance of the case as a Court under the Kachin Hill 
Tribes Regulation, the application should in any case be made to 
the Commissioner of the Sagaing Division as the High Court. In 


‘actual fact the complaint was made to the Deputy Commissioner 
‘as District” Magistrate, but he has chosen to consider that he 


should act as a Court of Session under the Regulation rather than 
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as District Magistrate under the ordinary procedure of the Code 
of Criminal Procedure applicable to persons who are not members 
of a hill tribe. In that case he might be regarded asa District 
Magistrate exercising jurisdiction in an illegal manner and | as such 
might be regarded as subordinate to this Court. 

Section 11 of Regulation No. I of 1925, the Burma (Frontier 


Districts) Criminal Justice Regulation, which makes certain - 
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the District of Bhamo, provides that : 
“ A.Court of Session ’’ (which, in this case, i is , the Commis- 
_Sioner of the Sagaing Division), “may exercise as 
regards all Criminal Courts subordinate to its authority 
all the powers with respect to the transfer of criminal 


cases and appeals conferred upon the High Court by 
section 526:” * 


and the third proviso to the said section reads : 
—“* Provided further, that the High Court may, on the 
“application of the accused or of the Public Prosecutor, 


reverse or vary any order made by a Court of Session 


under section 526, or substitute any other order in 
, lieu thereof.” 
It might appear “therefore that, if Regulation No. I of 1925 
applies and not the Kachin Hill Tribes Regulation, the present 
application should. have been made to the Court of Session, that 
is to say, the Commissioner of the Sagaing Division. The learned 
counsel for the applicant, however, correctly points out that he 
has asked for the case to be transferred toa Court outside the 
Bhamo District, and that this would involve the transfer of the 
case to.a Court which is not subordinate to the Commissioner of 
the Sagaing Division as a Court of Séssion unless it were to be 
transferred to a Court in another frontier district ~a course likely 
to cause great inconvenience to all concerned. For that reason it 
would seem that the application was properly made to this Court, 
assuming that the Kachin Hill Tribes Regulation does not apply. 
Section 11.of Regulation No. J of 1925 does not, it seems to 
me, abrogate the provisions of settion 526 of the Code of Criminal 
Procedure entirely but merely gives the Court of Session similar 
jurisdiction in these matters to that which the High Court has. 
As regards the merits of the application, it must be admitted 


that ordinarily it is not desirable for the Deputy Commissioner of 


a district to try for a criminal offence a clerk of his own 
establishment, especially when, as appears in the present case, the 
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Deputy Commissioner himself had something to do. with the 
initiation of the prosecution. Actually I understand that the 
Deputy Commissioner who has taken cognizance of ihe matter 
has been succeeded by another officer, so that these arguments 
would fose some of their force. This question, however, may be 
dealt with by the Bench before which I now propose that the 
present application should be placed, in view of the necessity for 
the reconsideration of the order passed in Criminal Appeal 
No. 176 of 1938. 


Sparco, J.—The question that arises for decision in 
this case is whether the Kachin Hill Tribes Regulation 
(Regulation No. I of 1895) applies to persons who are 
residing in the Kachin Hill Tracts but who are not 
members of a hill tribe. 

The applicant, one Maung Ba Ku, is accused of 
committing criminal misappropriation and breach of 
trust, the offence being said to have been committed in 
Sinlumkaba, He has made an application to transfer 
the case from the Court of the Sessions Judge of the 
Kachin Hill Tracts, Bhamo, to some other Court outside 


the District of Bhamo, or to some..other Court of. . 


competent jurisdiction other than that of the Sessions 
Judge of the Kachin Hill Tracts. 

The question has arisen whether an application 
for transfer of such ‘a case as this should be made to 
this Court or to the Commissioner of the Division as 
the High Court appointed under section 9 of the 
Regulation. 

In Criminal Appeal No. 176 of 1938, Mackney J. 
held that : ; ? se 

“ So far as the jurisdiction @f the Courts is concerned sections 
8 and 9 of the Regulation apply, and in deciding which Courts 
have jurisdiction it is immaterial whether the person concerned 
was a member of a hill tribe or not. What is relevant is the 
locality in which the offence took place.” 

Doubts have arisen whether this decision was 
correct. 
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I am, with the greatest respéct, of opinion that the 
Regulation applies only to persons who are members of 
a hill tribe and not to persons who, though they happen 
to be residing in the Kachin Hill Tracts, are not 
members of a hill tribe. 

Reference to the preamble which reads : 


“ Whereas it is expedient to declare the law applicable to the 
hill tribes in the Kachin Hill Tracts of Upper Burma; * * *” 


shows what the intention of the Regulation was. It 


was clearly to declare the law applicable to hill tribes. 
Section I (3) enacts that : 

“ It (the Regulation) shall extend to such hill tracts and shall 
apply to such hill tribes as the Governor * * * * * 
from time to time, direct.” : 

It is clear, therefore, that the Regulation purports 
to declare the law applicable to members of hill tribes 
in the Kachin Hill Tracts, Certain sections of the 

Regulation are made applicable in special circumstances 
to other persons by section I (3), but the general scope 
of the Regulation is as I have stated above. Sections 8 
and 9, therefore, only apply when the accused is a 
member of a hill tribe. 

The question then arises: What law regulating 
Criminal Procedure is applicable to persons residing in 
the Kachin Hill Tracts who are not members of a hill 
tribe ? The answer to this clearly is that the Burma 
(Frontier Districts) Regulation I of 1925. applies. By 
section 3 of this Regulation it is enacted that the 
Criminal Procedure Code shall be in force in the 
territories to which the Regitilation applies, with such 
modifications'as are set forth in the Schedule. The 
relevant modification is numbered XI in the Schedule 
and reads as follows : ; 

XI. A Court of Session itay,— 


(1) if it is absolutely debarred by section 487 from trying 
any case committed to it, or by section 556 from hearing 


may, 
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any appeal pending before it, direct that such case or 
appeal be transferred for trial or hearing to-any other — 
Criminal Court of equal jurisdiction. 
(2) exercise as regards all Criminal Courts subordinate to its 
authority all the powers with respect to the transfer of 
Criminal cases and appeals CODE red upon the weal 
Court by section 526 : . a 
Provided, that an application for the exercise of the power 
conferred by section 526, if founded upon a report of the Judge or 
Magistrate before whom the case or appeal is pending, need not be 
supported by affidavit or athrmation : 
Provided further, that the Court shall, before directing. the 
transfer of a case or of an appeal under section 526, issue a notice 


‘to the accused requiring him to show cause, on a certain day to be 


fixed-in the notice, why the said case or appeal should not be: 
transferred to some Court therein named or to such other Court 
of competent jurisdiction as might be determined : 

Provided, further, that the High Court may, on the ; 
application of the accused or of the Public Prosecutor, reverse or 
vary any order made by a Court of Session under section 526, or 
substitute any other order in lieu thereof. . 


It was suggested that the third proviso to this 
modification had the effect of ousting the jurisdiction. 
that the High Court would otherwise have had to: 
transfer cases in the frontier districts. It was suggested 
that the power granted tothe High Court by this. 
proviso to reverse or vary. any order made by a Court 
of Session under section 526, replaced the ordinary 
power possessed by the High. Court to. transfer cases. 
under section 526 of the Code of Criminal Procedure. 


I find it very difficult to believe that this is the 
effect intended by the proviso in question. If that. 
effect were intended it would have been very easy to 


‘make that clear. And there isareasonable interpretation. - 


®f the proviso namely that it confers upon the High 
Court in those parts a power which is unusual in the - 
Code, a. power to reverse or vary an order made by a 


1939] RANGOON LAW REPORTS. 


Court of concurrent jurisdiction. Or it may be that the — 


_effect is to remove doubts on the question whether the 
High Court has power in the frontier districts to reverse 
or vary an order made bya Court of Session under 
section 526 of the Code. But that it takes away the 
power from the High Court to transfer cases under 
section 526 of the Code I do not believe. 

_ | therefore believe that this Court has jurisdiction to 
deal with this application for transfer. : 

It was suggested that since the Deputy Commis- 
sioner Bhamo had taken cognizance of the case as 
Sessions Judge Kachin Hill Tracts the application for 
transfer should be dealt with on the footing that the 
Kachin Hill Tribes Regulation applied. In that case 
the application for transfer would have to be made to 
the Commissioner of the Division as the High Court 
appointed under section 9 of the Regulation. In my 

opinion this cannot be permitted because by the 

decision of this case it has now been detided that the 

Kachin Hill Tribes Regulation does not apply and once 

that has been decided this Court at once has sunigHielion 

to order a transfer. 

As to the merits of the application, “tie officer he 
took cognizance of the offence has now been transferred 
and I see no reason to suppose that a fairjand impartial 
trial cannot be had if the case is tried by his successor, 
or that it is expedient for the ends of justice that the 
case should be transferred as desired. I would 
therefore dismiss the application. 


Ba U, J.—I agre 
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' Before Mr, Justice Baguley. 


E. HOE CHAN Co. 
: v. . 
BABOO CHOTALAL UJAMSI.* 


Evidence—Written contract—Party to contract, agent of undisclosed principal | 
—Suit against principal—Oral evidence fo establish relationship between 
parties—Contract Act, s. 230—Evidence Act, ss. ‘91, 92. 


Ina suit on a written contract it is open to the plaintiff to show by oral 
evidence that the party liable on the contract acted as the agent and on behalf 
of the defendant, and the defendant is liable to be sued onthe contract even 
though no allusion is made to him in the contract. 

§. 91 of the Evidence Act has no application in such a case because the 
question as to who the contracting parties are is not to be regarded as one of 
the “ terms of the contract ” within the meaning of that section, nor does s, 92 
apply because no evidence of any oral agreement or statement is admitted 
as between the parties to the instrument. 

Venkatasubbiah v. Govindarajulu, ILL.R. 31 Mad. 45; Wilson v. Hart, 
7 Taunt. 295; followed. 


Ebrahimbhoy Pabaney Mills Co., Lid. v. Hassai Mamuooji, 1.L.R. 45 Bom. 


1242 ; Higgins v. Senior, 58 R.R. 884, referred to, 


Campagnac and Anklesaria for the appellant. 
Mootham for the respondent. 


BaGuLey, J.—This appeal arises out of a suit on 
a contract. The. plaintiff, Baboo Chotalal Ujamsi, 
claimed that he had entered into a contract of sale of. 
certain white beans to the defendant firm, E. Hoe Chan 
Company, and that the defendant fea, after taking. 
delivery of some of the beans, refused to take delivery 
of any more, he said, because the price had fallen. 
He therefore sued for damages. The defendant firm’s 
first line of defence was that they had entered into no 
contract with the plaintiff at all. 

The plaintiff says that he entered into this contract 
By means of bought and sold notes with one 





* Special Civil Second Appeal No. 142 of 1938 from the judgment of the 
District Court of Meiktila in Civil Appeal No. 3 of 1938, : 
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Maung Pyan who-acted as broker on behalf of the 
company. The bought and sold notes are signed by 
Maung Pyan only, and he does not profess to have 
signed them as agent for the defendant firm, although 
there is oral evidence produced by the plaintiff that at 
the time the contract was made the plaintiff was asked 
what name he wished to be put in the bought and sold 
note#and he told Maung Pyan and the defendant firm’s 
clerk who accompanied him that he did not mind what 
name was put down on the bought and sold notes. 
On behalf of the defendant firm it is urged that as the 
name of the defendant firm does not appear on the 
notes, and as Maung Pyan was not, on the face of them, 
purporting to act as the broker of anybody, they are 
free from liability, and reference is made to section 230 
of the Contract Act. This contention, in my opinion, 
is untenable. In Venkatasubbiah Chetty v. Govinda- 
rajulu Naidu (1) it was held that : _ 

"Tn an action on a written contract, oral evidence is admis- 
sible to show that the party liable ou the contract contracted for 
himself and.as the agent of his partners. Such partners are liable 
to be sued on the contract, though no allusion is made to them 
in it.” = 
There is nothing in section 91 of the Evidence Act 
to show that the legislature intended to depart from 
this settled rule of English law. In the report there 
is a quotation from an English text book, which is 
accepted ; it runs as follows : 

“In an action on a written contract between plaintiff and B, 
- oral evidence is admissible, on behalf of the plaintiff, to show 
that the contract was in fact, though notin form, made by B, as 
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. agent of the defendant ; for the evidence tends not to discharge B, — 


but to charge the dormant principal ; ” 


and reference is made to Wilson v. Hart (2). With 
regard to the operation of section 91 or section 92 “of 


* (1) (1907) LL.R. 31 Mad. 45. - (2) 7 Taunt. 295,' 
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‘the Evidence Act, it is stated that these sections are 


not inconsistent since the question as to who the 
contracting parties are is not to be regarded as one of 


’ the “ terms of a,contract ” within the meaning of these 


sections. With respect, I would prefer to hold that 
section 92 has no application on rather different grounds, 
because section 92 says that no evidence of any oral 
agreement or statement shall be admitted as between 
the parties to any such instrument. Now, on the face 
of it, the parties to the instrument are Maung Pyan 
and the plaintiff, and the parties to this suit are the 
plaintiff and the defendant firm. 

Again, in Ebrahimbhoy Pabaney Mills Co., Ltd. v. 
Hassan Mamooji (1) reference was made to Venkata-- 
subbiah. Chetty’s case (2) and also to Higgins v. Senior 


(3), and there is an excerpt from the judgment. of 


Baron Parke in that case, viz., 


“ There is no doubt that where such an agreement is made, it is 
competent to show that one or both of the contracting parties. 
were agents for other persons, and acted as such agents in making 
the contract, so as to give the benefit of the contract on the one. - 
hand to, and charge with liability on the other, the unnamed 
princigals: . and this evidence in no way contradicts. 
the written agreement. It does not deny that it is binding on 
those whom, on the face of it, it purports to bind ; but shows that 
it also binds another, by reason that the act of the agent, in 
signing the agreement, in pursuance of his authority, is in law the 


act of the principal.” 


A reference to Higgins v. Senior (3) shows that this: 
also refers to the case of Wilson v. Hart (4) which was 
relied upon in the Madras case (2). 

I would hold that it is open to the plaintiffs to show 
that Maung Pyan, in entering into this contract, was 
acting as agent of the defendant firm. 





(1) (1921) LL.R. 45 Bom. 1242, (3) 58 R.R. 884. 
~(2) (1907) LL.R. 31 Mad, 45, (4) 7 Taunt. 295. 
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The next point for consideration is whether 
Maung Pyan as a matter of fact did enter into the 
contract as agent of the defendant firm. Both the lower 
Courts have found as a fact that he did. This being 
an appeal under section 11 of the Burma Courts Act, 
the appellant is entitled to attack this finding of fact ; 
and I have always held that, despite the rule of niectiice 
which thei® Lordships of the Privy Council laid down 
themselves, namely, that they will not interfere with a 

" concurrent finding of fact by two lower Courts, this 
Court in second appeal is entitled to interfere on 
a finding of fact, concurrent or otherwise, because 
section 11 definitely states that when an appeal is filed 


under the provisions of that section, any ground which. 


would be a ground of appeal in the first appeal is open 
to the appellant in second appeal. A concurrent finding 
of fact, however, should not be upset unless it was 
very clearly wrong, and in the present case I have no 
hesitation in saying that the finding-of the lower Court 
is correct. 


[His Lordship discussed the evidence and held that 
the contract in suit was entered into between the 
plaintiff and the defendant firm, but remanded tHE case 
for determining whether the plaintiff had made a proper 
tender of the right quality and quantity of the beans to 
the defendant firm. ] 
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CIVIL REVISION. 


Before Mr. Justice Baguley. 
S. PERSHAD v, THE FIRM OF UNICA* 


Food and drink sold by a hotel-heeper—Consumable articlesin a restaurant— 

- Shop as well as restaurant combined—Price of food and drink sold—Price 

for goods sold—Limitation period—Articles consumed on premises or sent 

out for immediate consumption—Articles ov drinks in tins and cases— 
Limitation Act, Sch. 1, arts. 8, 52. 

Consumable commodities sold in a restaurant come under art. 8, Sch. I of 
the Limitation Act. But where the proprietor of a store has also a restaurant 
on the premises the articles of food which he sells from the store do not lose 
their character of “ goods ” and withit the benefit of art. 52 of the Limitation 
Act-merely because the man who sells them as a shop-keeper happens to be 
the proprietor of a restaurant. Food and drink the price of which would come 
under art. 8 must be meals or articles of food which are either consumed on 
the premises or are sent out or taken away by the customer which are intended 
for, or capable of, immediate consumption in the state in which they are sent 


- out, that is tosay without cooking. Articles in tins and cases of liquor which 


do not require to be consumed immediately would be goods. ‘ 
Quare ; Whether articles of food sent out which require mere heating before 
consumption become goods, : 


K, C Sanyal for the applicant. 
Gregory for the respondent. 


BaGuLeEy, J.—This is an interesting case because it 
deals with a matter on which there seems to be no 
authority whatsoever, The firm of Unica sued the 
appellant for Rs. 57-0-6, price of goods. The plaintiff- 
respondent was supported by a mass of vouchers, all. 
small ones. The defendant admitied the purchase of 
the goods, but pleaded that the sum due had been 
settled or adjusted against the bill which his firm, 
Messrs. Bhikaram & Sons, had against the plaintiff, 
and that, in any case, and without prejudice to this fact, 
he submitted that the suit was barred by limitation 
under Article 8, Schedule I, of the Limitation Act. The 


learned Judge took up the point of limitation as a 





* Civil Revision No. 399 of 1938 from the judgment of the Township Court 
of Maymyo in Civil Small Cause Suit No. 135 of 1938, 
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preliminary point. He set out the nature of the articles 
mentioned on the exhibit vouchers and stated that 
various items, cakes, fish, mutton chop, biscuits, cocoa, 
tea etc, were food and drink sold by a keeper of a hotel 
and the claim for them was time-barred under Article 8, 
Schedule I of the Limitation Act. Cigarettes, he held, 
did not fall within the category of food and drink and 
must be deemed to be goods under Article 52 of the 
same schedule and the period of limitation for them was 
three years. In fact he held that the claim of all goods 
sold was barred by limitation except cigarettes, and he 
put the case down for hearing on the question of 
adjustment. No preliminary decree on these lines was 
drawn up. The manager of the plaintiff firm was 
examined as a witness and gave details of the business 
carried on by Unica. The defendant did not go into 
the witness box with regard to the plea of adjustment. 
The learned Judge reconsidered his order with regard 
to limitation, and found that the claim on other articles 
‘besides cigarettes was not time-barred and he gave a 
decree for Rs. 49-8-6, Against this decree the present 
application for revision has been filed under section 25 
of the Provincial Small Causes Courts Act. 

The first ground raised is that, having once passed 
an order that the claim on everything except the price. 
of cigarettes was barred by limitation, the Judge could 
not alter that decision. This ground, in my opinion, 
is not good. A Judge can always reconsider an order 
which he has passed ad interim until he comes to his. 
final decision. The real item for consideration is the 
point of limitation. The two articles which have to be 


considered are Article 8 of the Limitation Act, which 


says that the period of limitation for a‘suit for the price 
of food or ‘drink sold by the. keeper of a hotel, tavern 


or lodging is’ one.year from. the timé when the food or. 
drink is delivered,;..and Article 52,: which prescribes: 
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three years as the period of limitation for a suit for the 
price of goods sold and delivered, where no fixed period 
of credit is agreed upon. The question is whether 
ate various articles comprised in these vouchers are 

“ soods”’ or “ food or drink sold by the keeper of a 
hotel, tavern or lodging.” 

According to the evidence of the manager of tate 
which is not rebutted, his shop has four departments, 
viz., stores and provisions;. confectionery, cold store and 
restaurant. They have rooms tpstairs where they lodge 
guests, and there is the restaurant downstairs. He says 
that teas are included in the department of restaurant 
and biscuits in the department of. confectionery. By. 
“teas” he means teas which are actually taken in the 
shop. The learned Judge has found that drinks, 
whether alcoholic or ordinary, are drinks supplied by 
keepers of restaurants or taverns ; so. he has held the 
items with regard to drinks as barred under Article 8. 


_ He then says 


“As regards cakes, biscuits, jam, cheese, cocoa, cigarettes and 
fruits they are food usually supplied by the Confectionery 
Department and not exclusively by a hotel or tavern. I take it in 
that light and it would be most unfair if the claims for these goods 
are ignored on the imple reason that a hotel keeper opens a 
confectionery-in addition to a restaurant or eating house. ” 


The absence of any authority with regard to Article 8 © 
is very striking. I have Rustomji’s monumental work 
on the Law of Limitation which extends to 1888 pages, 
and the only comment which he is able to make with — 
regard to Article 8 is “A tavern is a public house 


‘licensed to sell liquor in small quantities” with..a 


reference to Webster’s Dictionary and 142 Pun. L.R. 
1908. It seems that the case must be considered on 
first. principles as there seems to be no guidance on the 
point. In the first place I would hold that consumable 
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commodities sold in a restaurant would certainly come 
under Article 8, but I do not think that because the 
proprietor of a store has a restaurant department 
therefore all articles of food which he may have sold in 
a different department lose their character of ‘“‘ goods” 
and with it the benefit of the Article 52 of the Limita- 
tion Act merely because the man who sells them as a 
shop-keeper happens to be the proprietor of a restaurant. 
I had been inclined at first to the view that the governing 
factor would be the question whether the articles were 
consumed on the premises, in which case they would be 
food sold by the keeper of the restaurant, or whether 
they were. carried away for consumption elsewhere, in 
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which case they would be goods ; but further considera- 


tion led me to believe that this would be fallacious. It 
is a well-known fact that in Rangoon certain restaurants 
do a big business in delivering lunches to people 
employed in different offices and common sense dictates 
that these lunches must be regarded as food sold by the 
proprietor of that restaurant, and therefore the price of 
those lunches would come under Article 8. The best 
definition which I can think of is to say that food and 
drink the price of which would come under Article 8 
must be meals or articles of food which are either 
consumed on the premises or are sent out or taken away 
by the gustomer which are intended for, or capable of, 
immediate consumption in the state in which they are 
sent out, that is to say without cooking ; though I am 
not quite sure if merely heating—and not really cooking 
—that is, the necessity for their being heated, would 
alter them from food and drink to goods, but this point 
is not required in this case. If from the restaurant is 
sent out, for instance, a case of beer, that would scarcely 
be drink in that sense of the word. It would be goods ; 
and the same applies to articles in tins which do not 
require immediate consumptior. In this light the 
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classification by the trial Judge will have to be reconsi- 
dered, e.g., one voucher is for 5 teas and.a plate of cakes 
(Ex. P.), He has charged the tea as food and drink, but 
the plate of cakes under “confectionery”. In my 
opinion, the voucher certainly suggests they were all 
consumed within the restaurant and therefore that 
voucher has to come under Article 8. I classify below 
under the heads “ Food and drink” and “Goods” all 
the vouchers seriatim : 


[His Lordship classified fish chips mutton chop 


and whisky (consumed on the premises), tea, cocoa, and 


aerated waters with cakes or biscuits of the value of 
Rs. 10-10 under the head “Food and drink” and 
cakes over the value of one rupee, tins of cigarettes, jam 
cheese and other goods sent out of the value of 
Rs. 46-11-6 under the head ‘‘ Goods.”’] 


The claim on the price of all the articles which are 
classified as “Food and drink” is time-barred: ~The 
decree of the trial Court will be altered lo one for 
Rs. 46-11-6. No order as to costs in this Court. 
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INCOME-TAX ACT REF ERENCE. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Baguley, 
and Mr, Justice Snares i 


IN RE THE COMMISSIONER OF INCOME-TAX, . 1939 .., 

. BURMA Feb, 20, 
v. 

BAPORIA AND OTHERS.” 


Income-lax Act, s.3—Association of Individuals and Firm, not ejusdem 
generis—Inheritance by a person—Forbearance or act necessary to create 
association of inilividuals—Mahomedan heirs—Retention of inherited 
property without division for along period—One heir appointed agent to 
manage on behalf of all—Association of individuals by such acts. 

The words “association of individuals” ins. 3 of the Burma Income-tax 
Act are not ejusdem generis with the word “ firm” preceding them. By merely 
inheriting a share of property .no person can become a member of an 
association of individuals, unless there is some forbearance or act upon his part 
to show that his intention and will accompanied the new status which he has 
been asked to receive. 

In ve BLN, Elias, 1.U.R, 63 Cal. 538; In re Commissioner of Income Ly ; 
Bombay v.. Laxmidas, 39 Bom. L.R. 910; In re. Dwarkanath, 5 LT. R. 716, 
referred to. 

Commissioner of Income-tax v. Aslan, I-L.R. 11987) All. 108 ; In the matter 
of Keshar Deo, 1.L.R. [1937] 2 Cal. 358, distinguished. 

For a period of 35 years the heirs of a Mahomedan couple did not divide oF 
realize the inherited property, as they had the immediate right to, but retained 
it alike through times of general financial prosperity and depression. During 
all this period the heirs confided the management of the property to one of the 
heirs, 

Held on the facts of the case that there was material for the Commissioner 
of Incéme-tax to come to the conclusion that the heirs constituted themselves an 
association of individuals within s. 3 of the Burma Income-tax Act. 


Rauf for the assessee. Merely because the heirs of 
& Mahomedan ancestor do not divide the estate which. 
vests in them under Mahomedan law in definite shares 
on the death of the deceased, but continue to. enjoy. 
it in common, it is not possible to hold that an 
“ association of individuals ” has been formed within the 





* Civil Reference No. 7 of 1938, 
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meaning of s.3 of the Income-tax Act. The words 
“association of individuals ” in s. 3 have no technical 
meaning ; they are used in the sense in which they 
are ordinarily understood. See Smith v. Anderson 
(1). The Income-tax Manual at page 154 shows how 
the income-tax department itself contruess. 3. An 


_ association of individuals is akin to a co-operative 


society or a chamber of commerce. It cannot, for 
instance, be contended that because two or three’ 
lawyers share a chamber and pay the rent in proportion 


to the space occupied by them they constitute an 


association of individuals. 

In the present case the heirs havegpot divided 
the estate because it has not been convenient for 
them to do so. They were enjoying the property 
as co-owners, and this fact is not at all sufficient 
to'make them an association of individuals. See 
Neelamega Sastri v. Appiah Sastri (2). 

“The decision in In re B. N. Elias (3) is distinguishable. 
It was a case where four persons joined together with 
a view to form an “association of adventurers ” and 
to earn a profit. In re Dwarkanath Harishchandra 
Pitale (4) is difficult to follow because of the meagre 
reasons which are given for the decision. The correct 


view is that taken in In the matter of Keshar Deo 


Chamaria (5) where tie Court construed the words 
“association of individuals ” ejusdem generis with a 
company or a firm. The association must have some 
of the attributes of a company ora firm at least. The 
Commissioner of Income-tax v. Muhammad Aslam (6): 


Thein Maung (Advocate-General) for the Crown 
was not called upon. 


(1) 15 Ch.D. 247, 275. (4) 10 1.T.C, 414. 
(2) I.L.R. 29 Mad..477, (5) LLL, [1937] 2 Cal. 358, 
(3) I.L.R. 63 Cal. 538. (6) LLL.R. [1937] AM. 108. 
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Roperts, C.J.—This reference under section 66, 
-sub-section (2), of the Burma Income-tax Act comes 
before us for the determination of the following questions 
of law which have been propounded : first, 


“ Are the words ‘ Association of Individuals ’ in section 3 of the 


Burma Income-tax Act to be construed with the word ‘ firm’ 
which, precedes them according to the rule of ejusdem generis ?” 


secondly, 
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“If the first question is answered in the negative, can an — 


individual, by merely inheriting a share in property under 
Mohamedan Law and without committing any act or omission of 
his own volition, be a member of an Association of Individuals 
under section of the Burma Income-tax Act ? ”; 


and, thirdly, 


‘Is the omission of the nine co-heirs in the present case to 
realize the shares of the property left to them by their father and 


mother under Mohamedan Law and which they are free to 


realize at any time, and the appointment of one of their number 
as their agent, sufficient to constitute them an Association of 
Individuals within the meaning of section 3 of the Burma Income- 
tax Act?” : 


The facts which give rise to these questions are that 
one A. M. Baporia died in the year 1904 leaving*a 
widow and nine children. His widow died in 1935. 
The deceased gentleman had two houses in Rangoon, 
the rents of which, after h¥ death, were divided 
amongst his children and widow until the latter’s death. 
One M. A. Baporia, who resided in Rangoon, managed 
the property as the agent of those beneficially interested. 
One of the: questions put before us deals with the 
application of the rule of ejusdem generis to certain sets 
of words in section 3 of the Income-tax Act. . 

In In re B. N. Elias (1), Derbyshire C.J. asked 
whether certain individuals joined in a common purpose, 





(i) (1935) ILL.R. 63 Cal. 538, 542, 
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or common action, and thereby became an “ association 
of individuals ”, and he mentioned in that case three 
elements, namely, the joint purchase of the property at a 
time fifteen years before the suit, the continuance as 
owners during the period from the purchase to the date 
of the suit, and, thirdly, the joining together for the 
purpose of holding the property and using it for the 
purpose of earning an income to the best advantage of - 
them all: and there was no difficulty in deciding in 
that case that the individuals concerned were associated 
together, within the meaning of the Income-tax Act. 


Costello J. said : 


“ Mr. Banerjee invited us to take upon ourselves the difficult, 
if not indeed impossible, task of laying down a general definition 
of the expression ‘association of individuals’. In my opinion, 
that is not desirable from any point of view whatever: Each case 
must be decided upon its own peculiar facts and circumstances. 
When we find, as we do find in this Case, that there is a combina- 
tion of persons formed for the promotion of a joint enterprise 


- banded together, if I may so put it, as co-adventurers—to use an 


archaic expression—then I think no difficulty whatever arises in 


the way of saying that in this particular case these four persons - 


did constitute an ‘ association of individuals’ within the meaning 
of both section 3 and section 55 of the Indian Income-tax Act, 
1922.” 


With that passage I respectfully agree. It would be. 
unfortunate indeedzif a decision, which must necessarily 
depend in each particular case upon a different set 
of circumstances, were taken as being an-attempt to 
define, or to lay down a hard and fast rule, as to what 
may amount to an association of individuals. es 

The only matter before us is whether in the present 
case the Commissioner of Income-tax had before him 
material from which he could draw the conclusion that 
such an association of individuals had been formed and 
was in existence and was therefore assessable to income- 
tax under the~ section mentioned. I am clearly of 
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opinion that he had before him such material. The 
members of the family, who enjoyed, each of them, a 
share of the rents of these two houses in Rangoon, had 
‘not, it is true, become members of the association by a 
joint purchase or any common enterprise, but they had 
become so involuntarily, being the recipients of the 
estate of their father. However, they continued in 
' th@t relationship over a period of nearly thirty-five years. 
They retained the property alike through times of 
general financial prosperity and depression : when the 
price was low they retained it, and when it was high the 
property was still retained: and, in my opinion, the 
length of time during which they consented to the 
continuance of this association is strong evidence that 
they combined voluntarily together in order to obtain 
gain or profit from their association. The association, 
which originally came into being outside their own 
volition, was maintained, and that in itself, to my mind, 
was evidence upon which the Court might find ina 
particular case (though it would not be bound to find 
in any given case) that there was an associatiou, within 
the meaning of the section. 
Not only that, but we are informed that they had, 
for the purpose of managing these properties, confided 
their interest, each of them, to one and the same 
individual, Mr. M. A. Baporia, andgin the case which 
Dr, Rauf cited to us in support of his contention that 
there was no real measure of agreement among the 
co-sharers of the property, the,Bench carefully reserved 
from their consideration the existence of any such 
circumstances. In The Commissioner of Income-tax v. 
Muhammad Aslam (1) the judgment remarks : 


We express no opinion as to what the position would be if 
the co-owners of an income-producing property appointed one 





~ (1) ‘LLR, [1937] All, 108, 112.” 
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or more persons, whether from among themselves or. from outside, 
to perform all the functions of acommon scheme of management.” . 
There is, it is true, no express evidence of a common 

scheme of management here, but there is evidence that 

all the beneficial owners confided the business matters 

connected with this house property to one and the same . 
gentleman, who managed it doubtless for them upon 

the same terms and with the same object in view. 

There has been pressed upon us an apparent 
difference betwéen the judgment of Panckridge J. in 
In the matter of Keshar Deo Chamaria (1) and the 
judgment of Beaumont C.J. in the case of In re 
Dwarkanath Harishchandra Pitale (2). lam in agree- 
ment with the views expressed by Beaumont C.J. who 
explained that they had already followed the decision 
in In re B. N. Elias (3), to which I have already alluded, 


in the case of Commissioner of Income-tax, Bombay 


Presidency, Sind and Aden v. Laxmidas Devidas (4). 
The learned Chief Justice remarked that the only 
distinction between that case and the present one was 
that the original association in the present case was not 
a voluntary act on the part of the assessees (they received 
it under a will), but as soon as they elected to retain 
the property and manage it as a joint venture producing 
income, it seemed to him that they became an 
association of individuals within the meaning of the 
Income-tax Act. In the case to which I have referred, © 
which Panckridge J. decided, the question for decision 

was whether the members of a formerly undivided . 
Mitakshara family were’an association of individuals 
after the passing of a preliminary decree for partition, 

and Panckridge J. said : ; 
. “With regard to the contention that the owners are an 
association of individuals within the meaning of section 3, it is 


(1) ELL.R. [1937]2 Cal. 358, (3) (1985) I.L.R. 63 Cal. 538. 
(2) (1937) 5 L-T.R, 716. (4) (1937) 39 Bom. L.R. 910: 


1939] | RANGOON LAW REPORTS. 


enough to say that this point is not raised in the letter of 
reference.” 


His subsequent observations are, therefore, in the 
nature of obiter dicta. “He continued : 
a In my opinion, however, the words ‘ other association of 


individuals ' must be construed according to the ejusdem generis 
rule with reference to the word “ firm” preceding it and they do 


not cover the members of a2 formerly undivided Mitakshara | 


family after a preliminary decree for partitiofi’has been made.” 


This expression of opinion would have, no doubt, been 
stated in more meticulous language if the learned Judge 
had not been conscious that he was giving expression 
_ merely to. an opinion which was not necessary for the 
decision of that case, and, in my view, he can by no 


means be held to. have meant to say that the words. 


' “Wagsociation of individuals” were to be construed with 
reference to the word “ firm” preceding them only : and 


had his attention been drawn to the point he would 


doubtless have held that they should’ be construed 
éjusdem generis with all the other groups of persons 
mentioned, namely, Hindu undivided family, company, 
as well as firm. Accordingly, in my view, too much 
has been made of the alleged difference of opinion, and 
“fam of opinion that the answer to the first question 
should be in the negative. . 
With regard to the second question, I also think 
that the answer should be in the negative. But the 
question is framed so as to pit before us a proposition 


that an individual might, merely by inheriting a share, 


be amember of an association. .The position as it 

appears to me is this. When he inherits a share in 

property he has the opportunity of deciding whether 

he will, by reason of having inherited that share, form 

an association ef individuals or renounce such a 

relationship ; and if there is evidence that he has 
47 
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chosen the former alternative, it will be a matter upon 
which the Commissioner can base his ultimate decision. | 
By merely. inheriting a share of property, however, I 
am satisfied that no person can become a member of 
an association of individuals, unless there is some 
forbearance or act upon his part to show that his 
intention and will accompanied the new status which 
he has been asked to receive. 

With regard to the last question, I think the answer 
should be in the affirmative. The matter, as I have 


said before, in all these cases resolves itself in the last 


resort to a pure question of fact, provided there is any 
material upon which the Commissioner of Income-tax 
can come to a conclusion. It is not for us to say how 


many facts, or of what nature, in each particular case 


he should desire to see before arriving at the conclu-- 


‘sion that there is an association of individuals: within 
the meaning of this section : it is enough for our 


purpose if we say here that such facts ‘were present. 
Therefore, in my opinion, this reference should be 
answered accordingly. The applicant will have to pay 
the. costs of the reference, fifteen gold mohurs, 
_ BaGu_ey, J.—I agree. | 


SHARPE, J.—I agree. 
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APPELLATE CIVIL. 


Before Mr. Justice Mackney. 


R.M.A.L. FIRM v. KO SHAN AND ANOTHER.* 1939 


Feb, 23. 
Limitation Acl, s. 5—Appeal filed in. wrong Court on advice of lawyer— 


“ Sufficient cause ”—Liligant leaving his lawyer to file appeal—Responsibility 
of litigant for acts of his lawyer— Mistake of lawyer in good faith—Due care 
and attention—Value of suit over Rs, 500—Decree for lesser sum—Appeal 
filed in Assistant District Court—Error of advocate inexcusable—Burma 
Courts Act, s, 9 (L) (a) and (c). 

The fact that a litigant has been misled by erroneous legal advice given by 
his lawyer and acting upon such advice he has filed his appeal in the wrong 
Court may be * sufficient cause ” wit hin the meaning of s. 5 of the Limitation 
Act, 

_ Sunderabai v. Collector of Belgaum, 46 1A. 15; LL.R. 43 Bom, 376, 
referred to. , 

But where the litigant merely asks his advocate to file an appeal and leaves 
it entirely to him to take the necessary steps the litigant takes the full 
responsibility for the acts of his lawyer and if the lawyer has acted carelessly, 
the litigant Cannot invoke the aid of s. 5 of the Limitation Act in his favour. 
To act in good faith means to act with due care and attention. 

Ambika Ranjan v. Manikhgunje Loan Office, Ltd., I.L.R. 55 Cal. 798 ; 
Biattatraya v. Secretary of State for India, U.L.R.°45 Bom. 607 ; Highton v. 
Treherne, 48 LJ.K.B. 167 ; Surendramohan Ray v. M, Bernard LL.R. 59 

’ Cal. 781, referred to. 


The mistake of a lawyer made in good faith may afford sufficient cause for 
adinilting an appeal after time, but the mistake must have been made in spite 
of due care and attention. The fact that the appellate Court in which the 
appeal was wrongly filed did not notice the error is immaterial, 

JLN, Surty v. TS, Chettyar Firm, I.L.R. 4 Ran. 265; Tin Tin me v. 
Maung Ba Saing, 1.L.R, 1 Ran. 584, referred to. 


_ Under B, 9 (2) (a) of the Burma Courts Act an appeal lies to the District 
Court if the value of the suit exceeds Rs, 500, and under clause (c) of the 
section the appeal lies to the Assistant District Court if the value of the suit is. 
under Rs,. 500. The plaintiffs suedffor-Rs. 580 in the Township Court and 
obtained a decree for Rs. 175. The defendantstinstructed their advocate to 
file ati appeal. An appeal was filed on behalf of the defendants in the 
Assistant District Court and decided in favour of the deferdants. On appeal 
the High Court set aside the decree of the-Assistant District Court on the 

- ground that it had no jurisdiction to decide the appeal. The defendants then 
filed the appeal in the proper District Court; Held, that in the circumstances: 
the defendants could not claim to have acted in good faith in filing the appeal 





* Civil Second Appeal No. 276 of 1938 from the judgment of the District 
Court of Bassein in Civil Appeal No. 6 of 1938. 
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unless the advocate so acted: that the mistake of the advocate was gross 
and inexcusable and he cannot be said to have acted in god faith,. and 
no extension of time could therefore be allowed under s. 5 of the Limita- 
tion Act. 


Paget (with him Venkatrant) for the appellants. 


Hay for the respondents. 


MacKNEY, J.—The appellants, being defendants ina 
successful action brought by the respondents in the . 
Township Court of *Ngathainggyaung, instructed their 
advocate to file an appeal: he filed the appeal in the 
Assistant District Court of Bassein. The decree 
obtained was for Rs. 175, but the plaintiffs had asked for 
Rs. 580. The suit being of a value of over Rs. 500 an 
appeal lay not to the Assistant District Court but to the 
District Court under s. 9 (1) (a) of the Burma Courts 
Act: if it had been of a value not exceeding Rs, 500 the | 
appeal would lie to the Assistant District Court under — 
clause (c) of the section. It is quite clear that the | 
advocate did not trouble to consider whether the value 
of the decree or the value of the suit determined the 
forum of appeal, and owing to lack of due care and © 
attention carelessly filed the appeal in the Assistant 
District Court. The advocate for the respondents was 
guilty of the same carelessness and filed a cross-appeal 
in the same Court. The Assistant District Court also 
overlooked the defect of jurisdiction, heard the appeal, 
and decided in favour of the appellants. 

Respondents appealed to the High Court and on 
the 10th of February 1938 the decree of the Assistant 
District Court was set aside on the ground that it had 
had no jurisdiction to decide the appeal. On the 22nd. 
March 1938 the appellants filed their appeal in the 
District Court of Bassein against the original decree of 
the Township Court. The appeal was dismissed on the 
ground that it had been filed without sufficient cause 





1939] RANGOON LAW REPORTS. 


after the expiration of the period allowed for filing such 
an appeal. 

The decree of the Township Court is dated 5th June 
1937. Appeal was filed in the Assistant District Court 
on the 5th July 1937. Four days had been occupied in 
obtaining copies of decree and judgment. When the 
appeal was filed in the District Court on the 22nd 
March 1938 it was not necessary to file copies of the 
judgments of the Assistant District Court or of the High 
Court. Consequently, after making all due allowance, 
and even excluding the time occupied in prosecuting an 
appeal in the Assistant District Court and in the High 


Court, a period of 66 days elapsed between the date of © 


the decree of the Township Court and the date of the 
filing of the appeal in the District Court. Appellants 
explain the delay of. six days by the illness of their agent 
and unavoidable delay in obtaining the necessary papers 
from Rangoon. _ 
As tothe indulgence which may be granted on 
_ prosecuting an appeal in a wrong Court, an opinion has 
already been given by this Court in Tin Tin Nyo v. 
Maung Ba Saing (1), where it was held that the mistake 
of a pleader made in good faith may afford sufficient 
cause for admitting an appeal after time, but the mistake 
_ Must have been made in spite of the exercise of due 
care and attention. In that case the plaint itself 
disclosed that the value of the suit was about Rs. 10,000 
and in filing the appeal in the wrong Court it seemed 
obvious ‘that the advocate could not be held to have 
exercised due care and attention. It was further 
remarked that the error of counsel for respondents and 
the omission of the Divisional Judge to notice the error 
were not seen to affect the matter in the slightest degree. 
In J. N. Surty v. T.S. Chettyar Firm (2) this view was 
’ approved. : 
(1) (1923) ILL.R.1 Ran, 584, (2) (1926) 1.L.R. 4 Ran. 265, 
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‘It has been argued before me that an appellant who 
in good faith accepts the advice of his lawyer and files 
his appeal in the wrong Court is entitled to the benefit 
of s. 5 of the Limitation Act: and reliance is. placed on 
the observations of their Lordships of the Privy Council 
in Sunderabai v. Collector of Belgaum (1) to the effect 
that the fact that litigants had acted on mistaken advice 
as to the law did not preclude them from shewing that it 
was owing to their reliance on that advice that they had 
not presented the appeal to the right Court within the 
prescribed period of limitation ; and that that would 
be sufficient cause for not presenting the appeal at the 
proper time. It is quite clear, however, that their 
Lordships were referring to the case of a litigant who 
before preferring his appeal had taken the advice of the. 


~ Legal Remembrancer as to the proper Court. and had 


acted on that advice. I donot think it would be correct 
to apply the remarks to the case before me, where it 
would appear that the appellant merely asked his 
advocate to file an appeal and left it entirely to him to 
take the necessary steps. 

In Bhattatraya Sitaram v. The Secretary of State for 
India (2), although Sunderabai v. Collector of Belgaum 
{1) was not'lreferred to, a similar view was taken and it 
was held that even if there had been carelessness on - 
the part of the pleader, a party who relying on his 


‘advice had filed his appeal in the wrong Court could 


notibe said to have acted without good faith. interpret 
this to\mean that the party must shew that he chose the 
wrong Court after-having consulted his lawyer as to the 
proper Court in which to file the appeal. Similarly in 
Ambika Ranjan Majumdar v. Manikgunje Loan. Office, 


“Ltd. (3) it was held that where an appeal was filed in 


the wrong Court on the advice of a pleader of some 


-{1) (1918) 46 L.A. 15; LL.R. 43 Bom. 376, (2) (1920) I.L.R. 45 Bom. 607. 
(3) (1927) I.L.R. 55 Cal. 798. 
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rely, he was entitled to an extension of time. However C#®TTvar 
I am obliged to say, with greatrespect that this dictum RM.ALL, 
is hardly consonant with the facts of that case: for it Ko srt, 
would appear that. the party hadnot “acted on the Mackwey, J. 


advice of a pleader’’, he had merely sent all the papers 
and costs to the pleader—presumably instructing him to 
appeal—and the pleader had by mistake filed the appeal 
in the wrong Court. It appears to me that when a 
litigant gives. carte blanche to his lawyer to act as he 
thinks fit without further consulting him he must take 
full responsibility for the acts of the lawyer: and he 
cannot claim to have acted ‘‘in good faith ” in filing the 
appeal unless the lawyer so acted: if the lawyer acted 
with complete carelessness he cannot be said to have 
acted in good faith—that is with due care and attention. 
Where we are considering what is “ sufficient cause ” 
within the meaning of section 5 of the Limitation Act 


the good faith with which a person must be shewn to.. 
have acted’ will appropriately be taken to mean that — 
variety which presupposes due care and attention rather ~ 


than mere “ honesty ”. . 

The leading cases on the subject are reviewed in 

Surendramohan Ray Chaudhuri v. Mahendranath 
Banerji (1) where the Court followed the dictum of 
Brett M.R. in Highton v. Treherne (2) . 
In cises where a suitor has suffered from the negligence or 
ignorance or gross want of legal skill of his legal adviser he has 
- his remedy against that legal adviser, and meantime the suitor must 
suffer. But where there has beena boua fide mistake . . . such 
as a skilled person might make, I very much dislike the idea that 
the rights of the client should be thereby forfeited”. 


and it was held that from a review of the cases it would 


appear that there is no authority for the view that _ 


a mistake of a legal adviser, however gross and 





(1) (1931) 1.L.R. 59 Cal, 781. (2) (1878) 48 L.J.K.B. 167. 


« 


644 


-1939 


.  CHETTYAR 


FIRM OF 
R.M.A.L. 


v. 
Ko SHAN. 


MACENEY, J. 


RANGOON LAW REPORTS. 11939 


inexcusable, if bona fide acted upon by a litigant would 
entitle him to the protection of s. 5 of the Limitation 
Act. It was pointed out that in the case of Ambika 
Ranjan Majumdar v. The Manikgunje Loan Office, Lid. 
(1), Suhrawardy J. while condoning the mistake in that 


particular case refused to lay down any such general rule. - 


I am of the opinion that in the case before me the 
mistake of the advocate was gross and inexcusable, and 
not such as to entitle the advocate to claim that he acted 
in good faith: and I hold, further, that the appellant 
cannot plead that he acted in good faith in filing the 
appeal on the erroneous advice of a person in whose 
skill he was entitled to trust, because he has not shewn 
that he filed the appeal in the Assistant District Court 
on the. advice of his advocate to file it there and not in 
the District Court. The nature of the mistake is such 
that if he had discussed the matter at all with his. 
advocate it. would have been realized that the appeal - 
must be filed in the District Court. No doubt if the 


‘mistake had been of a less careless nature the appellant 


might have had a good claim to indulgence on the 
ground that he had been misled by his lawyer in whom 
he had reason to trust. I would add that in my opinion 
the appellant has also failed to account satisfactorily for 
the six days delay in filing his appeal in the proper 
Court which remains even after excluding the days 
spent in infructuous appeal. He took no adequate 
steps to procure the necessary papers from his Rangoon 
advocates without delay. He instructed his Bassein 


_ advocate on t5th March to file the appeal. It should 


Have been filed the next-day, but nothing was done and 
appellant returned to his home that evening—being too 
ill to stay in Bassein, but not too ill to travel by train. 
This appeal is dismissed with costs, advocates’ fees five 
gold mohurs. . 

" (1) (1927) LL.R, 55 Cal, 798, 
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FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Baguley, 
and Mr. Justice Braund, 


MAUNG LU PE AND OTHERS 
v. 
MAUNG SAN MYA.* 


Suit for redemption—Ovral mortgage—Suit for possession based on title, the 
proper coursc--Plea of possession based on oral mortgage not admissible— 
Transfer of Property Act, s. 59. 

A suit for redemption of land arising out of an oral mortgage for Rupees one 
hundred or upwards must fail by reason of the provisions of s. 59 of the 
Transfer of Property Act. The proper course for the plaintiff in such a case is 
to sue for possession relying on his title and treating the defendant either as a 
trespasser or as a person who was not entitled to occupy in law the land. In 
such a suit it is not open to the defendant to. plead or prove any rights under 
the oral mortgage. 

Ma Kyi v. Ma Thon, 1.L.R. 43 Ran. 274, followed. 

U Thet Pan v. Ma Phu Saing,.{1937] Ran. 442, mentioned. 


An order of reference to be heard by a Bench or Full 


Bench was made in the following terms by 


BaGu ey, J.—In this appeal an important point of law arises . 


which, I think, is worthy of consideration by a Bench or a Full 
Bench. 

The suit is one to recover a piece of land, based ‘on title. 
Really the plaintiff is out of possession on an oral mortgage but 
accepting the suggestion which is found in one of the reports that 
if he has a good title he may perhaps recover his land on his title 
when he cannot get it back by suing to redeem the mortgage the 
plaintiff filed the suit for recovery of possession on the title. The 
actual invalid mortgage dates from 1921, more than twelve years 


before the filing of the suit, but as a matter of fact the plaintiffs 


and their predecessors in title seem to have been out of possession 
for something like fifty years. It has been held that the defendant 
cannot successfully plead limitation by reason of U Thet Pan v. 
Ma Phu Saing (1), a ruling of a single Judge of this Court in which 





* Civil 2nd Appeal No. 261 of 1938 from the sie of the District Court 
of Bymayaes in Civil Appeal No. 51 of 1937. 
(1) [1937] Ran. 442. 
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it is pointed out that although in the case cf Ma Kyi v. Ma Thon 
(1) a large number of reported decisions were overruled by reason 
of the decision of the Privy Council in Ariff v. Jadunath Majumdar 
(2), the ruling of Maung Sin v. Maung So Min (3) was not 
overruled; and in that case it was held that evidence of the 
abortive mortgage might be given to éxplain the nature of the 
possession of the mortgagee. 

Now, Maung Sin v. Maung So Min (3) is mentioned in the case 
of Ma Kyi v. Ma Thon (1) in the referring order by Dunkley J. 
and.also. seems to have been mentioned in argument but it is not 
mentioned once in the judgment which is a comprehensive one in 
which many cases are referred to as having been overruled in 
consequence of ‘the decision of the Privy Council in Arif v. 
Jadunath Majumdar (2). 

It seems to me that if evidence of the abortive mortgage is 
allowed to be given we are in effect going to place the plaintiff in 
exactly the same way as if the mortgage had been a good one. 


_ The Transfer of Property Act says that a mortgage cannot be . 


created except by a registered instrument. If we allow the 
plaintiff to get the same results as though the mortgage were a 
good one by allowing evidence of the abortive mortgage to be 


given we are in effect, and really in spirit, ignoring the law and 


that seems to me is what Ariff Vv. Jadunath Majumdar (2) expressly 
lays down, cannot be done. Equitable. principles cannot be 
allowed to override the provisions of the statute and I find difficulty 
in seeing how the decision in U Thet Pan v. Ma Phu Saing (4) in 
its results is anything but “ an obvious and substantial evasion of - 
the law enacted under the Registration Act and the Transfer of 
Property Act”; I quote from the second paragraph of the head- 
note of Ma Kyi v. Ma Thon (1). 
_ I refer this case to the Honourable the Chief Justice for 
orders as to whether it should be decided by an ordinary Bench 
or a Full Bench. 


Maung Kyaw for the appellants. The suitis one for 
possession of the property in suit on payment of a 
certain sum. The sum was advanced to the plaintiffs 
on the security of the land in suit, that is to say the 


property was orally mortgaged to the defendants. Such 


(1) (1935) 1,L.R. 13 Ran. 274. (3) (1930) I.L.R. 8 Ran, 556. 
(2) (1931) 58 LA. 91. : (4) [1937] Ran. 442, 
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Pan v. Ma Phu Saing (1). 
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really one for redemption of an oral mortgage. The 
proper remedy of the plaintiffs would have been to 
proceed as suggested in Ma Kyi v. Ma Thon (2).] 


Kyaw .Win for the respondent was not called upon. 


ROBERTS, C.J.— This appeal arises out of a suit, which 
is described as.a suit for recovery of possession but 
which is, when the plaint comes to be looked at, plainly 
a suit for redemption arising out of a mortgage. 

The plaintiffs, in the plaint, say that a piece of ya 
Jand was “ deposited as security ” for a debt of Rs. 320 
from the defendant to the plaintiffs and their mother, 
now deceased. The plaintiffs say that the defendant 
was anxious to retain the land and a further sum of 
Rs, 10 was accepted by the plaintiffs sometime in 1931, 
and they seek, as they put it, to recover possession of the 
land on paying the sum of Rs, 330 and stamp fee has 
been paid on Rs. 330. 

_ Adopting the language of Page C.J. in Ma Kyi v. 
Ma Thon (3), % 


“‘The proper course for the plaintiff to have taken in -the 
present case would have been to have sued for possession relying 
on her title which was not and could not be disputed. To sucha 
suit there would have been no defence, for the only ground upon 
which the defendants could have claimed to remain in possession 
would have been based upon the alleged rights which they had 
acquired under the oral mortgage on which it was not permissible 
for them to rest their title and which could not be proved.” 


In the present case other defences were raised, but 
they do not fall to be considered by reason of the fact that 


(1) [1937] Ran. 442. (2) 1LL.R. 13 Ran. 274. 
(3) [1935] I.L.R. 13 Ran. 274, 284, 
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this suit, which should have been a suit for recovery of 
possession directed against the defendant as théugh he 
were a trespasser or someone who was not entitled to. 
occupy in law, was directed against the defendant for 
return*® of lands pledged to him as security for a loan; 
By section 59 of the Transfer of Property Act, 


“where the principal money secured is one hundred rupees or 


upwards, a mortgage other than a mortgage by deposit of title 
deeds can be effected only by a registered instrument signed by the 
mortgagor and attested by at least two witnesses.” 


In this case there was no registered mortgage : 
therefore, the plaintiff could not succeed in his suit,. 


and this appeal must be dismissed with costs. 


BacuLEY, ].—I agree. When I had this case before 
me for admission, from a perusal of the judgment of 
the lower appellate Court I was under the impression 


_ that it would be a suitable case in which to examine 


the correctness or otherwise of the decision in U Thet 
Pan v. Ma Phu Saing (1). On seeing the plaint in 
detail, however, I see that — is not a case in n which 
that can be done. 


BraunD, J.—I agree that this appeal must be 
dismissed. 


a (4) [1937] Ran. 442, 
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FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Baguley, 
and Mr, Justice Sharpe. 


MAUNG AYE MAUNG 
v. 
A. SCOTT & Co. anD OTHERs.* 


Moveable #Poperty—Sale in. execution of decree—Right, title and interest of 
judgment-debtor sold—Subsequent recovery of property by true owner 
from auction purchaser—Auction purchaser's right to sue decree-holder 
for repayment—Total failure of consideration—Civil Procedure Code, 
adjective law—Summary remedy to enforce substantive right—Partial 
interest and no interest of judgment-debtor in property sold—Suit for 
money had and received—Civil Procedure Code, O. 21, rr..77, 91, 93. 

If a decree-holder.attaches and sells in execution of a decree against a 
judgment debtor (the sale proclamation saying that the right, title and interest 
‘only of the judgment-debtor is being sold) moveable property, and such property 
is subsequently recovered by its true owner from the auction purchaser, the 
auction purchaser is entitled to recover from the decree-holder the money 
which he has paid on the ground that there has been a total failure of 
consideration. 

Chattanya Das y. Ranjit Pal, 1.L:R. [1938] 1 Cal. 512 ; Dorab AllyKhan v. 
Executors of Khajah Moheeooddeen, 1.L.R. 3 Cal. 806 (P.C.) ; Mehr Chand v. 
Milkhi Ram, 1.L.R.13 Lah. 618; Rishikesh Lahav. Manik Molla, LL.R, 53 
Cal, 758, referred to. 

Maung Tun v. Ma Ngan, (F.B.) 5 L.B.R. 58, dissented from. 


The Code of Civil Procedure is adjective law as opposed to substantive law, 
and O. 21, 1.93 does not create anew right but merely gives a new and summary 
remedy in respect of immovable property to enforce that right. 

Per BAGULRN, J.—If the judgment-debtor has some interest in the property 
sold there is no guarantee by.any party or by the Court as to the extent of 
that interest, and, if that interest is sold, the sale becomes absolute and no more 
can be said or done about it in the absence of misrepresentation or fraud. On 
the other hand when the judgment-debtor has no attachable interest at all, 
nothing has been sold, and if nothing is sold there is no sale. There is nothing 
to’ become absolute and nothing to be set aside. There is meee a payment 
of money in return for nothing. 

Per SuarPE, J.--The whole basis of a sale of moveable Seiecty: be it a sale 
by the Court or not, is that something is sold. In a case in which it transpires 
that nothing whatever is in fact sold there is, if the purchaser has paid the 


* Civil Reference No. 1 of 1939 arising out of Civil Second Appeal No. 279 
of 1938 from the judgment of the District Court of Amherst in Civil Appeal 
No. 4A of 1938. 
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purchase money, a total failure of consideration. In such a case the plaintiff is: 
entitled to recover back purchase money as money | had and receivéd to his use. 


Dorab Ally Khan v. The Eaecutors of ein ‘Moheeooddeen, 5 LA. 116, 
referred to. : 
Aeaienee for thie decision of a Full Bench was. 
made in the following terms by 
Bacutey, J.—Omitting the unnecessary points, the bare facts. 


of the present case are as follows: Messrs. A. Scott and Company’ 
sold an engine to Saw Yu Hoe on the hire-purchase system and. 


under the agreement the engine remained the property . of 


‘Messrs.-A. Scott and Company: until the price had been paid im 
full. Kin Mun got a decree against Saw Yu Hoe and in execution: 
of that decree he attached the engine which was in Saw Yu Hoe’s 
possession. The engine was put up for sale and sold to-- 
U Aye Maung. Messrs. A. Scott and Company knew nothing 
about the attachment until after the sale; so, they brought the 
present suit against Saw Yu Hoe, Kin Mun and Aye Maung. 

The suit is headed as a suit for possession of the engine or in: 
the alternative for Rs. 800, its value. : 

The exact. nature of the case seems slightly piscute, The 


suit for possession of the engine can only be brought against the 


person in whose possession it is. The prayer for a decree for 
Rs, 800 in the alternative seems to me simply an -alternative _ 
to getting possession of the engine and, also on that basis, it. 

could only be claimed from the persons in whose possession it 

originally was. I think, however, that the suit is really in the 

nature of a combined suit, using the old terms of law, against 

Aye Maung for trover and against Kin Mun for trespass against. 

property. I cannot suggest that it is also filed against Saw Yu Hoe 

for balance of purchase money. That would be pestelader of 
too glaring a kind. 

The trial Court gave a decree against Saw Yu ee only for 
Rs. 354 being the balance of the unpaid purchase money. 
Messrs. A. Scott and Company. appealed and the Additional 
District Judge gave a decree against Aye Maung only for the 
engine or its value, Rs. 370, 

The monetary amounts of the decrees given are ‘interesting, 
Rs.'354, seems to be the balance of the unpaid purchase money’ 
and Rs. 370 seems to have been fixed as the unpaid balance of 


the purchase money after allowing a certain payment of Rs. 16 to: 


be credited towards interest. 
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The present appeal is filed by Aye Maung. 

Of the three grounds. of appeal. argued the first is that under 
Order XXI, Rule 77, when moveable property is sold on payment 
of the purchase money the sale becomes absolute and appellant’s 
claim is that, the engine being moveable property,.as soon as he 
paid the pufchase money he got a complete title. It is pointed 
out that Rules 74 to 81 apply to sales of moveable property and 
Rule 82 onwards apply only to immovable property and the sale 
hac been made absolute by payment of the money. There is 
nod provision among the rules relating to moveable property 
corresponding to Rule 91 which applies to. immovable property. 

The answer to this argument seems to me to be that in the 
case of all sales in execution of decrees only the right title and 
interest of the jadgment-debtor passes. This is specifically_stated 
in the sale proclamation and is,. I think, d>mmon knowledge to 
all who take part in these sales. ; 

The appellant’s next line of argument, and, if I may say so, a 
very ingenious argument it is, is that section 30 (2) of the Sale of 
Goods Act applies. Although Saw Yu Hoe was regarded merely 
as the hirer in possession he had really agreed to buy the 
engine ultimately and with the consent of the seller he was in 
possession of the engine. If, therefore, he were to have sold the 
engine to some person who bought itin gcod faith.and without 
notice of any right of the original seller to the goods the buyer 
will get a clear title. Section 30 (2) of the Sale of Goods Act is 
based upon English Law, Section 9 of the Factors Act, 1899, 
and the Jeading case on this is Lee v. Butler (1). In that case 
“'L, being in possession of furniture under a hire and purchase 
agreement made with the plaintiff, sold and delivered the 
furniture, before the last payment had accrued due or been paid, 
tg the defendant, who received it in good faith and without notice 
that the plaintiff had any right in respect of it ” : and it was held 
that the sale and delivery were valid. It is argued, therefore, 
that if Saw Yu Hoe had sold this engine to Aye Maung, 
Aye Maung would have got the title. Therefore, it is argued, 
since Saw Yu Hoe’s creditor has attached the engine and sold it 


in execution of the decree the sale must’ be good because 
Saw Yu Hoe’s interest in the engine included his power of disposal, 


and therefore when Kin Mun attached and sold Saw Yu Hoe’s 


interest he got his power of disposal under section 30 of the Sale 





(1) (1893) 2 Q.B.D, 318. 
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of Goods Act. The argument, as I have said, is ingenious but 
I cannot accept it. The general principle of law is that only the 
owner can give a good title to another of his own property and 
the law has always done its best to protect the rights of the legal 
owners. The commercial world, however, is more interested in 
removing restrictions upon trade and it igjguite clear that business 
would be impossible if every time a purchaser wished to buy 
goods, he had to examine the title of his vendor. .So, the power 
given by section 30 (2) of the Sale of Goods Act is in a sense of 
compromise which enables, in certain circumstances, a person, - 
who is not a legal owner, to transfer the title. 

If the non-owner does, in this way, dispose of goods which do 
not bejong to him, his action vis-a-vis the true owner is in the 


‘nature of a tort and it is quite incredible that under section 60 


of the Civil Procedwre Code the law entitles a creditor to attach 
and sell his judgment-debtor’s right to commit a tort and clearly 
no right to commit a tort can be envisaged. The machine 
belonged to Messrs. A. Scott and Company. It was in Saw Yu. 
Hoe’s possession legally and under a ‘contract which is of Be. 
common nature. Being their property and having found. its. 

way into the hands of Aye Maung, they are entitled i pelle it 


- there and claim to recover it. 


Equitable considerations, however, require “the Cont. not ‘to 


‘allow Messrs. A. Scott-and Company to make a profit out of this 


transaction, so, fortunately for the other people, although. the 
engine is their property their beneficial interest in it really was — 
noemore than to recover Rs. 370 from Saw Yu Hoe. - The decree 
against Aye Maung in favour 6f Messrs. A. Scott and Company,’ 
therefore, should be, not for the return of the engine or its value 
of Rs. 370, but for the return of the engine. Execution by 
seizure of the engine not to be granted if the third defendant pays 
into Court or to Messrs. A. Scott and Company the sum of Rs. 370 
in lieu of the engine, «and their costs. 

The appellant, however, also asks that the decree if not set 
aside against him should direct the payment by Kin Mun’s 
representative to: him of the purchase price they received from 
him. Iam aware that in all cases in which property is sold at 
a Court auction there is not necessarily a warranty of title and 
in a single Judge ruling of this eeans iid Pav. Abdul Ganni (4) 
this was laid down. 





(1) (1926) 1LL.R.4 Ran, 202. 
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In this case a reference was made to Maung Tun v. Ma Ngan 
(1) a decision of a Full Bench of the late Chief Court. This lays 
down that “ When moveable property is sold in execution of 
a decree and it is subsequently found that the judgment-debtor 
had no saleable interest in the property, and the purchaser is 
thereupon deprived of the property, the purchaser is not, in the 
absence of fraud, entigled to recover the price paid from the 
decree-holcer,”’ 
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In the judgmenj.ot the Bench, Fox CJ., at page 63, remarked © 


fin pausing : 

Tt may seem inequitable that he should not have a right to 
recover his money from the man who can only have 
received it wrongly, but in the face of their Lordships’ 
decision in Dorab Ally Khan v. The Executors of Khajah 
Moheeooddeen (2), and in the absence of any legislative 
provision contemplating such a right, I am constrained 
to hold that he has none. It cannot be assumed that 

. their Lordships overlooked the rule that the Courts of 
India are bound to decide according to justice, equity 
and good conscience, and it must be assumed that in 
appeals from. the Indian Courts their Lordships them- 
selves follow that rule.”’ 
Now without speculating with regard to what their Tardshite 


‘may or may not have overlooked, it is, I fear, clear that the. 


learned Chief Judge must have overlooked one important 
point. Towards the end of the judgment there is a passage 
““' There is, no doubt, a further question whether the plaintiff has 
shown a case which, if proved, would entitle him to recover back 
the purchase-money as money had and received to his use as upon 
a total failure,of consideration,” 

The facts in Dorab Ally Khan's case (2) were, shortly, that in 
execution of a decree obtained in the late Supreme Court of 
Jdbicature at Fort William a writ of fieri facias was issued to the 
Sheriff of Calcutta in 1866 directing him to recover from the 
moveable and immovable property of the judgment-debtor within 
‘Bengal, Bihar and Orissa, and Benares and certain other places, a 
certain sum of money. The Sheriff, however, proceeded outside 
the large area in which he was authorized to execute and seized 
ome property in Oudh. The only question before the Judicial 
Committee was whether the purchaser could sue for. damages 
erence reser err ae 

(1) Bei L.B.R. 58. (2) (1878) L.L.R, 3 Cal. 806. 


654 


1939" 


MAUNG 
AYE MAUNG 
v. 

A. Scott 
& Co. 


BAGULEY, J. 


RANGOON LAW REPORTS. [193% 


against the Sheriff and the attaching creditor: They heid that on 
the facts as stated the suit would lie. The law which had to be: 
administered was the Common Law of England and I fear I know 
little or nothing about a writ of fier? facias and the powers of the: 
Sheriff under English law. There is a passage in the judgment: 
which indicates that special rules would apply in such cases ; “‘ The 
rule itself cannot properly be held applica big to sales by the Sheriff 
which are governed by rules peculiar to such sales.” The facts 
upon which this case was based date from the year 1866. The- 
learned Chief Judge in Maung Tun v. Ma Ngan (1) quotes from 
Dorab Ally Khan's case (2) “ Now it is of course perfectly clear- 
that when property has been sold under a regular execution, and 
the purchaser is afterwards evicted under a title paramount to- 
that of the judgment-debtor, he has no remedy against either the: 
Sheriff or the judgment-creditor.”” When, however, we see that 
the Judicial Committee were applying a rule which has no- 
applicability whatsoever. to ordinary sales in execution under the- 
Civil Procedure: Code, I confess I fail to understand why the rule- 
laid down for Sheriff's sales by the Privy Coun7il should be made. 
the one governing-factor upon which to ascertain the rights of the- 
parties who are litigating under another law. 
Proceeding, further on, in the judgment, the learned Chief 
Judge said : 
“ By the Civil Procedure Code of 1877 the Legislature gave- 
a remedy to auction-purchasers of immovable property’ 
when the judgment-debtor has no saleable interest in. 
' the property sold, and when for that reason: the 
purchaser is deprived of it. Under section 315 the- - 
auction-purchaser might get back in execution pro-- 
- ceedings his purchase-meney and possibly interest on: 
~ it, from the person to whom it had been paid.” ; 
He goes on to point out that there was no provision similar to- 
sections 313 and 315 applying to moveable property from which: 
he deduces that the buyer of moveable property has no remedy’ 
whatsoever. With due respect, this reasoning does not seem to- . 
me to be sound, He has used thfe correct word, the sectior of 
the Civil. Procedure Code gives a summary remedy, but what we- 
are concerned with here is the right of the purchaser and, as. 


Ihave had occasion to point out in other cases, the Civif. 
Procedure Code is a Code of Civil Procedure. 3t merely gives. 


(1) (1908) 5 L.B.R.58. (2) (1878) 1.L.R. 3. Cal. 806, 
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means whereby a party may proceed to exercise a right which he 
has aliunde : it never gives a substantive right ; so where the Civil 
Procedure Code gives a remedy, by giving the remedy it seems to 
me to recognize a pre-existing right. Jf a purchaser has a remedy 
to recover his purchase money when the judgment-debtor is 
shown to have no interest at all, then that recognizes the existence 
of a right to recover“the purchase money under these circum- 
stances, and it seems to me that in principle there can be no 
difference between the right to recover the purchase money under 
similar circumstances whether the property sold is moveable or 
immovable. The fact that no provision corresponding to section 
313 exists in regard to moveable property simply means, so far as 
I understand it, that the purchaser of immovable property under 
these circumstances has a short remedy by way of an application, 


in addition to his intrinsic remedy of filing a regular suit to enforce . 


his right, whereas the short remedy of an application to the 
executing Court does not exist for the benefit of the purchaser of 
tmoveable property ; but he also, it seems to me, must be regarded 
as having the: means of enforcing his right by a regular suit and 
this, I will submit, is what their Lordships of the Privy Council 
were referring. to. in the passage which I have quoted in Dorab 
Ally Khan's oase (1). . 

As far back-as 1877 in Framji Besanji Dustur v. Hormasji 
Pesianji. Frainji (2) where the property sold in execution of the 
decree was certain shares, which are moveable property, the right 
to file a suit in consequence of. the judgment-debtor having no 
interest in the shares was recognized, the sale was set aside, and the 
purchase money was ordered to be repaid to the auction purchaser. 
This suit, it may be mentioned, was decided ‘on 10th August 1877, 
long before the Code of 1882 came into existence. It was, there- 
fore, decided under the Code of 1859, and the Code of 1859 had 
no section corresponding even to sections 313 and 315 of the Code 
of 1882. There was no corresponding section in the Codes of 
1877 or 1859. 

Returning again to Maung Tun v. Ma Ngan (3), Irwin J. who 
wrote the second judgment took the same view of Dorab Ally Khan's 
case (1) as I do, namely, that as the law applicable to that case was 
quite different to the law applicable to this country, he did not 
think “ Their Lordships would approve of the dictum being held 
to be binding on Courts which have to administer a different law.” 


(1) (1878) LL.R. 3 Cal. 806, (2) (1877) LL.R.2 Bom. 258, 
(3) (1908)-5 L.B.R. 58. 
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Leaving aside therefore this case he said he could find no authority 
to say that in the mofussil either the bailiff or the degree-holder 
gives any warranty of title. He seems to be under the impression 
that because paragraphs 2, 3 and 4, section 315 of the 1882 Code 
did not apply to moveable property, therefore the purchaser of 


“moveable property had no means of obtaining relief. This, it 


seems to me, regards the right as having*Been given by the Civil 
Procedure Code and my contention is that rights are not given by 
code of procedure. ; 

Hartnoll J. who followed took his stand on Dorab Ally Khan's 


_case (1). Robinson J. who wrote the next judgment considered that 


the dictum in Dorab. Ally Khan's case (1) was a general statement 
of the law which would apply to the case of a sale by the Court’s 
Bailiff. He did accept the argument that section 109 of the 
Contract Act showed that the. law of England when the. Privy: 
Council ruling was passed had not been adopted in India but says 


that section 109 was in existence when the Privy Council ruling 
“was.passed.- It is quite true that the Contract Act came into force 


on: the first day of September 1872 and the Privy Council case was 


“decided i in 1878 but the facts which gave rise to.the case. startéd — 


"with - an application for a warrant in June 1866. The last judg- : 


ment is by Bell J. He refers to Dorab Ally Khan's case (1), 


~ ho iiotices that it did not’ refer to the law of India but says that. that. . 


Apes not seem to him to ‘detract from its value as a guide of the ~~ 


decisions on the Indian Law. . He first refers to Sowdamini. 
Chowdrain v. Krishna Kishor Poddar (2). This, of course, was 
decided before the Indian Contract Act came into force. He says 
that the subsequent enactment of section 109 of the Contract Act 
did not detract from its value because, he says, the argument that 
section 109 altered the existing law is in direct opposition to the 
views expressed. by the Privy Council in Dorab Ally Khan's case 
(1), but, as I have said, the facts on which Dorab Ally Khaw’s case 
(1) arose were. earlier than 1872. He says that “ caveat emptor” 

applies. Now, section 109 of the Contract Act is a considerable . 
limitation to the principle of “caveat emptor” and since then 
section 109 again has been repealed,’ and now the law is to be 
found in section 14 of the Sale of Goods Act. Even in England 
the principle of caveat emptor has been riddled with exceptions 
and according to Lord Campbell in Sims v. Marryatt (3) “the 
exceptions well nigh eat it up.” 


(1) (1878) IL.R. 3 Cal. 806. @ 4Ben LR (1869). 
ee (3) 17 Q.B. 281, 289. 
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My own view is that when, as in the present case, in the 
execution proceedings the sale proclamation states that “ intending 
purchasers are warned that only the right title and interest of the 
judgment-debtor is going to be sold”’ there is an implied warranty 
that the judgment-debtor has some interest. There are no apt 
words saying that what is being sold is “the right title and 
interest of the judgment-debtor, if any ”, or “ the right title and 
interest of the judgment-debtor, if he has one,” and I think that 
as all the pirties concerned are before the Court and this appeal 
has been filed by the auction purchaser making the decree-holder 
party, it is only right that all the rights and liabilities of the 
parties as against others in this matter should be finally ‘decided 
in this case. See Order 41 Rule 33. : 

If the view that I take of this law is correct, I would give 
Messrs. Scott & Co. a decree against Maung Aye Maung for the 
return of the machine with costs, the decree not to be executed 

. if he do pay to them the sum of Rs. 370 and costs, the sum of 
Rs, 370 representing the unpaid portion of the purchase money. 
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Whatever in the event Maung Aye Maung has to pay to 


“Messrs, Scott & Co he is entitled to be reimbursed together 
with his own costs by the attaching creditor now the legal 
: repr ‘esentatives of the deceased Kin Mun. 

When these transactions have been carried oat there: will 
remain the question of what alteration must be made with regard 
to the amount that must be regarded as having been received in 
part satisfaction of the decree as between the legal representatives 
.of Kin Mun as decree-holders on the one hand, and Saw Yu Hoe 
the judgment-debtor on the other hand. This cannot be deter- 
mined in this suit but will have to be decided, under section 47 
of the Civil Procedure Code by the executing Court. In this 
Court no order of any kind will be passed with regard to 
Saw Yu Hoe, save that he do bear his own costs throughout. 

In view, however, of the five-Judge ruling of the late Chief 
Court I hardly see how, sitting as a single Judge, I can overrule it. 

I therefore refer to a Full Bench of as many Judges as my 
Lord the Chief Justice may think fit, the question : 

“If a decree-holder attaches and sells in execution of a 
decree against a judgment debtor (the sale procla- 
mation saying that the right title and interest only. of 
the judgment-debtor is being sold) moveable property, 
and such property is subsequently recovered by its 
true owner from the auction purchaser, is the auction 
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purchaser entitled to recover from the degree-holder 
the money which he has paid on the ground that 

there has been a total failure of consideration ?”’. 
Aiyangar for the appellant. When there is a total 
failure of consideration the auction-purchaser ought to 
get back his money. Any person who interferes with 
the owner’s rights in a piece of property must make. 
good any loss suffered by the auction-purchaser. The 
Court sale in this case was an invasion of the rights 
of respondent No. 1. The decree holder, whose legal 
representatives respondents Nos. 3a and 36 are, has 
purported to attach his judgment-debtor’s property 
and the judgment-debtor had no interest in it. The 
decision of a Full Bench of the late Chief Court in 
Maung Tun v. Ma Ngan (1) holding that the auction- 
purchaser is without a remedy in the circumstances of 
this case is not correct; it purported to follow a 


decision of the Judicial Committee in’ Dorab Ally 


Khan -v. The Executors of Khajah Meheeooddeen (2), 
but has-failed to note a very important passage at me 
end of the judgment. 

Order 21, r. 77 of the Civil Procedure Code says 
that on pay ent of the purchase money in the case of 
a sale of moveable property the sale becomes absolute... 
There is no provision similar to O. 21, rr. 91 and 93 
for setting aside a sale of moveable property and for 
refund of the purchase money. The Code only 
provides for immovable property. -But it is incorrect 
to say that there is no remedy in such circumstances 
‘because the Code was not intended to deal with 
substantive rights. As far back as 1877 the right to 
get back the money was recognized. See Framiji 
Besanji Dustur v. Hormasji Pestanji Framyi (3) 5 : 
Mupna Singh v.  heanid Singh (4). 





(1) 5 LBR. 58. (3) LLR. 2 Bom. 258. 
2 TLR, 3 Cal, 806. 4) LR. 5 AML, 577. 
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A contract becomes void when there is a total 
failure of consideration (s. 25 of the Contract Act), 
and under s. 65 when a contract becomes void any 
advantage received must be returned. 

A suit for recovery of money paid when there is 
a total failure of consideration is maintainable in this 
country. See Chaitanya Das v. Ranjit Pal (1); 
Rishikesh Laha v. Manik Molla (2); Bahadur Singh v. 
Ramphal (3) ; Mehr Chand v. Milkhi Ram (4). 


Beecheno for respondent No. 1. 


S. C. Chowdhury for respondents Nos. 3a and 3b, 
‘There is a distinction between auction sales and private 
sales. In the case of a private sale there is a warranty. 
of title, whereas in the case of an auction sale there is 
mone. Only the right, title and interest of the judg- 
ment-debtor in the property is sold. The auction- 
purchaser takes a risk in buying the property, and if 
the judgment-debtor had no saleable interest in the 
property the auction-purchaser has no remedy. Ram 
Sarup v. Dalpat Rai (5); Deputy Shankar v. Mangal 
Sen (6). Compare Muthukumaraswami Pillai v. 
Muthuswami Thevan (7) where the decree-holder got 
the property of someone other than the judgment- 
debtor sold in execution, and when he applied after 
thirty days from the date of sale to have the sale set 
aside it was held that he could not do so. 


- RosBerts, C.J.—The question of law referred to this 
Fu'l Bench is in the following terms : 
“If a decree-holder attaches andisells in execution of a 
decree against a judgment-debtor (the sale proclamation saying 
that the right, title and interest only of the judgment-debtor 


_” 





(1) LL.R. [1938] 1 Cal. 512. (4) LL.B, 13 Lah, 618. 
(2) 1LL.R, $3 Cal. 758, 762. ° (5) LL.R, 43 All, 60, 69. 
(3) LAR, 5 Luck. 552, 563. (6) LL.R, 54 All. 948, 


(7) LL.R, 50 Mad. 639. 
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is being sold) moveable property, and such propesty is subse-- 
quently recovered by its true owner from the auction purchaser, 
is the auction purchaser entitled to recover from the decree- 
holder the money which he has paid on the ground that there: 
has been a total failure of consideration ? ” 


The facts of the case which gave rise to it are that 
the first defendants, Messrs. A Scott and Company,. 
delivered to Saw Yu Hoe, the second defendant, an 
engine upon a hire-purchase agreement: by the terms. 
of the agreement the engine was to remain the property 
of the vendors until the purchase price was paid in 
full. One W. Kin Mun, since deceased (whose heirs. 


-are third and fourth defendants) obtained a money 


decree. against Saw Yu Hoe and purported in execution 
thereof. to attach this ‘engine which was in the 
judgment-del tor’s possession but was the property of 
the first defendants, Messrs. Scott and Company. It. 
was then. ostensibly put up for sale and purchased: . 


~-by the appellant Maung Aye Maung. ‘When the: ~ 


appellant discovered that the engine which he thought 


~ he had bought and for which he had paid the purchase: 


price belonged to Messrs. A. Scott and Company and 
that he was obliged to return it to them he sought to 
recover the purchase price from .someone or other of 
the defendants. The learned Judge who made the 
reference, did so by reason of the judgment of five 


_ Judges in the Chief Court of Lower Burma in Maung 


Tun v. Ma Ngan (1). In that case it was held that the 


_ purchaser of moveable property at a court sale bought 


_ the property’ put up for sale subject to any existing 


incumbrances ; no more could be sold in execution of 


‘the decree than the right title and interest of the 


judgment debtor, and such purchaser was not entitled 


to recover the price paid by the decree holder when 





“(1), (1908) $ L.B.R. 58, 
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deprive: of the property by reason of a second sale 
under a mortgage decree. 

The case of Dorab Ally Khan v Executors of Khajah 
Moheeooddeen (1) was quoted in their decision. In 
that case the Sheriff who was entitled to seize property 
in Bengal, Bihar and Orissa, Benares and certain other 
districts under a writ of fieri facias exceeded his 
jurisdiction and seized certain property in Oudh. 
Their Lordships of the Privy Council pointed out 
(at page 813) that sales by the Sheriff were governed 
by rules peculiar to such sales, but that the plaint 
directed by the purchaser at the Sheriff’s sale, who 
had subsequently been evicted, against the judgment 


creditor had not wholly failed to disclose a cause of. 


action. It was observed ‘that there was the question 
Whether the plaintiff had shown a case which, if 
proved, would entitle him to recover back the purchase 
_ money as money had and received to his use as upon 
-.a-total failure of consideration. ‘The Chief Court. of 


“Lower Burma laid stress upon the following passage - 


in the judgment : 


“* Now it is of course perfectly clear that when the property 
has been so sold under a regular execution, and the purchaser 
is afterwards evicted under a title paramount to that of the 
judgment-debtor, he has no remedy against either the Sheriff 
or the judgment-creditor. This, however, is because the Sheriff 


is authorized by the writ to seize the property of the execution-. 


debtor which lies within his territorial jurisdiction, and to pass 
the debtor’s title to it without warranting that title to be good.” 


Page J. in Rishikesh Laha v. Manik Molla and others 
(2) observed : 

“ That is the general rule, but in a case where property in which 
the judgment-debtor has no saleable interest has been purchased 


in execution of a decree, and the circumstances are such that tin 
accordance with the equitable rules obtaining in that behalf it 





_ (1). (1878) LL.R. 3 Cal. 806, _ {2) (1926) LL.R. 53 Cal. 758, 
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‘would be against reason and conscience that the persor to whom 


the purchase-price has been paid should retain the purchase- 
money as against the auction-purchaser, the auction-purchaser is 
entitled to recover such money as money had and received to’ his 
use. If he did not possess: such a right he might be exposed 
to loss resulting from. fraud or collusion at the sale between 
an execution-creditor and the judgment-debtor, and yet remain 
without redress. But against loss sustained in such circumstances 
the law does not leave him defenceless, and the auction-purchaser 
may recover the purchase-price which he has paid if he can 


_ bring himself within the equitable principles which justify a 


suit for money had and received upon the ground that it is 
unconscionable that the defendant should retain the money as 


_ against the plaintiff.” 


Now in England the execution of a decree for 
money is entrusted to the Sheriff, an officer who is 
bound to use his own discretion, and is directly respon- 
sible to those interested for the illegal seizure of goods. 
which do not belong to the judgment debtor [see 


Kissorimohun. Roy v. Harsukh Das (1)]. But it was 


pointed out by Jai Lal J. in Mehr Chand v. Milkhi Ram = 
and other's (2) that ; 


“ while it is true that when selling the property of the judgment- 


debtor the Court does not guarantee any title, it does proclaim 
and communicate to the intending purchasers that according to 
the representation of the decree-holder the judgment-debtor has 
some interest in the property to be sold : the extent of that interest 
is not investigated nor is it guaranteed by the Court. but. the 
existence of some interest is affirmed by the decree-holder. “It is 
inconceivable that the Court would proceed to sell the property 
in respect of which the decree-holder has not made a represen- 
tation express or implied that the judgment-debtor has a salea‘ole 
interest in it.” 


Although the case cited related to immovable property 
it was most carefully explained in the decision of the 
Full Bench that the Code of Civil Procedure is adjective 


(1). (1889) LLLAR..97 Cal. 436/443. (2) (1932) LL. 13 Lah..618, 652, 


1939] RANGOON LAW REPORTS. 


Jaw as opposed to substantive law and that section 315 
{the provisions of which are now incorporated in Order 
21, Rule 93) did not create a new right but merely gave 
a new and summary remedy in respect of immovable 
property to enforce that right. Order 21 Rule 93 only 
comes into operation. if an order setting aside a sale has 
been passed under Rule 92 and it does not provide the 
exclusive remedy of the auction purchaser, and these 
rules have no application where an auction purchaser 
has been deprived of the property purchased by him 
after the sale has been confirmed and by reason of the 
' intervention of the true owner upon the ground that the 

judgment debtor had no saleable interest in the property. 
. The question whether the auction purchaser can 


recover back the purchase price from the décree holder 


depends, therefore, upon whether there has been a total 


failure of consideration. A suit based upon such failure | 
-of consideration for the recovery of money paid is main- - 


tainable in this country [Chaitanya Das Banerji v. 
Ranjit Pal Chaudhuri (1)], and in my opinion the 
answer to the question raised in the reference must 
‘therefore be given in the affirmative, advocates ' fee 
fifteen gold mohurs. 


BAGULEY, eer agree with the answer proposed by 
my Lord the Chief Justice but as I made the reference 
myself I would like toadda few remarks, particularly as 
‘part of the remarks are in the nature of criticism of the 
reference actually made. The wording of the reference 
‘that I made would have applied perfectly to the case of 
Maung Tun v. Ma. Ngan (2) which was mentioned so 
often in the course of this argument; but the question 
which really arose in this present reference was 
not quite the same, and it would have been better 
had I referred the same question as was referred in 


_ (1) LL. [19381 1 Cal, 512. (2) (1908) 5 L.B.RS8. 
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that case. The question which was referred im the case 
of Maung Tun v, Ma Ngan (1) did not really apply to 
the case which. was before the late Chief Court of Lower 
Burma. In that case the judgment-debtor whose boat 
was sold had got an interest in the boat and the 
purchaser at the Court auction did get some -benefit 
from the purchase. The boat was sold by the Court in’ 


August 1905 and it was not until the following Decem- 


ber that a mortgage decree was passed against the boat 
and in consequence the purchaser at the Court auction 
was deprived of it. In that case certainly the judgment- 
debtor had an attachable interest ; so the question which: 
I actually referred would have applied to that case and 
the question which was referred in that case would 
apply to the present reference because the question 
there asked applied to cases in which judgment-debtors. 
had no saleable interest. in the property... However, — 
throughout the argument of the present reference it was. 
assumed that. the judgment-debtor had no. --Sdleable 
interest in the property. 

It.was .unfortunate that at the time the case was: 
argued before me asa single Judge my attention was 
not drawn to certain cases which were dealt with before 
this Full- Bench. I refer to Rishikesh Laha v. Manik 
Molla and others (2), Chaitanya,Das Banerji v. Ranjit 
Pal Chaudhuri (3) and Mehr Chand v. Milkhi Ram. 
and others (4). Had I known of these cases I would. 
probably have followed them and refused to follow the 
Bench ruling of the late Chief Court. 

I would like to refer to one point that was 
emphasized in the argument, namely, that in Order XXI, 
in the rules referring to the Sale of moveable property, 
there is nothing which corresponds to rule 91 which 
refers to sales of immovable property, and rule 77 (2) 


- (1) (1908) 5 L.B.R. 58. (3) LL.R. [1938] 1 Cal. 512. 
(2) (1926) IL.R. 53 Gal. 758. (4) (1932) I.L.R. 13 Lah. 618, 
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states that “ on payment of the purchase-money, the 
officer or other person holding the sale shall grant 
a receipt for the same, and the sale shall become 
absolute.” It is argued that when the sale becomes 
absolute there can be no return of the purchase money 
without a setting aside of the sale. The argument, if 
I may say so, is quite fair, but fora sale to become 
absolute there must have been a sale.: for a sale to take 
place there must be something sold and a price paid or 
promised, and this, in my opinion, shows the difference 
‘between a sale in which the judgment-debtor has some 
interest in the property sold and a sale in which he has 
no.interest in the property sold. It is conceded that if 
the judgment debtor has some interest in the property 
sold there is no guarantee by any party or by the Court 
asto the extent of that interest, and, if that interest is 
sold, the sale becomes absolute and no more can be said 
or done about it in the absence of misrepresentation, 
fraud, etc, On the other hand when the judgment 


debtor has no attachable interest at all, nothing has been _ 


sold, and if nothing is sold there is no sale. There is 
therefore nothing to become absolute and nothing to 
be set aside. There is simply a payment of money in 
return for nothing. 

It will be noted in Dorab Ally Khan v. Exegutors of 
Khajah Moheeooddeen (1) their Lordships (at page 816) 
considered the question whether it could be said that in 


the case before them there had been a total failure of 


consideration because the purchaser had been for nearly 
two years in possession of the property in question and 
might be assumed during that time to have gained some 
benefit from his purchase, in which case they said that 
it could not be stated that consideration had wholly. 
failed, but that in view of the fact that if the sale was 


(1) (1878) ILL.R. 3 Cal. 806. 
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in fact a complete nullity he would become liable to. the 
true owner for all the rents and profits which he had 


received, it would be impossible to say that he had 


received any substantial benefit, for everything which 
he might receive by virtue of his irregular position was: 
liable to be taken away from: him-by the true owner. | 
I am certainly of opinion that when the decree holder 
asked the Court to attach property in execution of the: 
decree against his judgment debtor he qnust be held to: 


_ be representing that his judgment debtor has some- 


interest in that property. There is not in the ordinary 
course a representation that he is in full ownership of 
the property and there is certainly. no guarantee that. 
this is the case ; but unless the decree holder has made: 
a representation that the judgment debtor has some. 
interest he could not ask the Court to attach it. In the 
result if the judgment debtor had any interest in the: 
property that interest went to the purchaser at the . 
Court auction and even if the purchaser finds he has- 
got a much smaller interest than he expected or hoped. 
to get he has ordinarily no cause of action against any 
one, HH, however, the judgment debtor has no attach-- 
able interest at all, when he had a right to expect that 
he would get something, he has got absolutely nothing 
and, as I have suggested, there is no sale; therefore no: 
sale became absolute* and there is no sale which need 


_ or can be set aside and the money having passed for 


no consideration i is recoverable, 


SnAkee, JI agree that the question referred, 
which is one involving a purely abstract proposition «of 
law, must be answered in the affirmative. I propose to: 
state my reasons quite shortly. 

In my judgment the whole basis of a sale of 
moveable property, be it a sale by the Court or not, is, 
as my brother Baguley has just pointed out, that - 
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something is sold. That basis is unchanged even in 
cases where the sale is by the Court in execution of a 
decree, the sale proclamation saying that only the. right 
title and interest of the judgment-debtor is being sold. 
‘In those cases in which it transpires that nothing 


whatever is in fact sold there is, if the purchaser has — 


paid the purchase money, a total failure of considera- 
tion. It is clear from the judgment of Sir James 
Colville in Dorgb Ally Khan v. The Executors of Khajah 
Moheeooddeen (1)—indeed it is almost stated there in 


express terms—that here, as in England, a plaintiff is - 


entitled to recover back purchase-money as money had 


and received to his use in the case of a total failure of . 


consideration. To my mind that is sufficient to dispose 
of this reference. A consideration of the terms of 
Order XXI of the Code of Civil Procedure is in my 
Opinion unnecessary and only tends to confuse the real 
point of the case, for, as has been pointed out by my Lord 
the Chief Justice, and also by Baguley J. when referring 
this question, that Code is purely adjective, as opposed 
to substantive, law. - 


* 


(1) (1878) 5 L.A. 116, 128. 


667. 


1939 
MAUNG 
AYE MAUNG. 
v.$ 
A. ScoTr #4 
& Co, 


SHARPE 


668 


- 1934 


Mar. 20. 


RANGOON LAW REPORTS. [1939 


FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roherts, Kt., Chief Justice, Mr. J ustice Baguley, 
and Mr, Justice Sharpe, 


ISMAIL PIPERDI 
7 v. ; 
MOMIN BI BI AnD OTHERs.* 


Privy Council Appeal—Extension of time for furnishing securily—High Court's 
power to annul, alter or add rules of procedure— High Court's power fo 
extend time for furnishing security—Order in Council, Rule 9— Civil 
Procedure Code, s. 122; 0. 45, 7.7 ; O. 52, 7. 66, 


The High Court has powers enabling it to'make rules regulating oe own 


- procedure, and such rules may annul, alter or add to any or all of the ales in 


the 1st Schedule of the Civil Procedure Code. 
The High Court has power under rule 9 of the Order in Council ‘(Privy 


~ Council Rules) and under O. 52,r, 66 of the Civil Procedure Code for cogent 


reasons to extend the time for furnishing security beyond that which would be 


“= allowed by ‘0. 45, r. 7 of the Code if it were read alone, 


Mathukumalli v. Vuppalapati, 1.L.R [1938] Mad. 1007 ; /Nilkanth. vi Shri ’ 


.. Satchidanand, L.L.R. 51 Bom. 430, followed. 


Daw Byaw v. Maung Kyaw, C.M. Appl. 109 of 1930, H. C. Ran., referred to. 
Bahadur Lal v. Judges of the High Court, LL.R.55 All. 432; J. N. Surty ve 


.. TS. Chettyar Firm, LL.R. 4 Ran, 265, 288, dissented from. 


Foucar for the applicant. The time given by O. 45, 
r. 7 of the Civil Procedure Code to furnish security for 
the costs of the Privy Council appeal has expired, but 
under O. 52, r. 66 of this Court the applicant may be 
allowed further time if the justice of the case requires 
it. Similar powers are also conferred by Rule 9 of the 
Privy Council Rules, which in its terms is very similar. 


~ to O. 52, r. 66, and the Court can act under either of 


the two provisions. The decision in J. N. Surty v. 
T.S. Chettyar Firm (1) confined itself to ‘the provisions 
of O. 45, r. 7 which had then recently been. amended 
and did not refer to either of the above provisions. 








* Civil Misc, Application No. 70 of 1938 arising out of Civil First Bove 
No. 154 of 1937 of this Court. 
- (1), LL. 4 Ran. 265, 
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There are cogent reasons in the present case why 
the applicant should be allowed further time. The 


affidavits filed show that the applicant has been acting © 


diligently in the premises. 


Clark for the respondents. Once the certificate for 
leave to appeal is granted the Court becomes functus 


officto. There are no rules of procedure to operate. 


thereafter. AlLthat the High Court can do is to cancel 
the certificate for failure to furnish security in due time. 
The Privy Council has prerogative rights, and it has 
issued-ruleg forthe guidance of colonial Courts. If it 
had not been for.rule 9 of the Privy Council Rules the 
High Court may have only to report to the Privy 
Council the fact that security had not been furnished. 


Rule 9 now enables the High Court to cancel the — 


‘ certificate in the circumstances, 
[Roperts, C.J. Under s. 122 of the Code the High 


Court can make rules to regulate its own procedure till. 
-the-record is actually sent to the Judicial Committee, 


O. 52, % O63 is such a rule. ] 


. Rules of the High Court govern its own procedure: ; 

but once the certificate is granted the High Court has 
no further procedure of its own. Thereafter it acts as 
a delegate of the Privy Council in*fespect of any powers 
granted to it, and it may cancel the certificate or pass 
orders consequential thereon, but no more. 


Before the amendment of O. 45, r. 7 in 1920 the 
Privy Council held that the High Court may extend: 


time for giving security on cogent reasons being shown. 
Burjore v. Bhagana (1). But the object of the amend- 


ment was to expedite Privy Council appeals and the 
High Court has no power to extend time for more than- 
60 days, O, 45, r. 7 and O, 52, r. 66 should be read 





. (1) 121A.7,9. > 
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consistently with this view. Bahadur Lal v. Judges of 
the High Court at Allahabad (1); Hukum Ghand vy. 
Radha Kishen (2); Rajkumar Govind v. Narain Singh 
(3}. The decisions in Mathukumalli Rammayya v. 
Vuppalapati Lakshmayya (4); Nilkanth- Balwant v. 
Shri Satchidanand (5) take a contrary view. 


Foucar in reply. O. 45, r. 7 should be construed as 
being subordinate to Rule 9 in cases of conflict. The 
reasoning of Niamatullah J. in Bahadur Lal's. case 
should be followed here. Rule 10 of the Privy Council 
Rules and the subsequent Rules show that the High 
Court is not necessarily functus officio. And the High 
Court has power to make Rules not inconsistent with 
the Privy Council Rules. 


ROBERTS, C.J.—This is an application by Ismail 


- Ahmed Piperdi who has been granted a certificate of 
~ appeal to His Majesty in Council for further time: in: 


which to furnish security for the costs of his appeal. 


- It is conceded that the time given by Order 45, Rule 7 


expired six weeks from the date of the granting of the 
certificate namely on January 18th on. which date the 
application was filed : but the applicant saysthat Order 
52, Rule 66 operates in his favour and that the Court 
can extend the time in pursuance of the power given to 
us to make such other order in the premises as the 
justice of the case requires. Alternatively he says that 
the Court has such power by virtue of Rule 9 of the 
Order in Council notified in the Gazette.of India on 
April 24, 1920, which is ordered to be observed by, all 
Courts in India and which still applies to Burma by 
reason of the provisions of section 84 of the Govern- 
ment of Burma Act, 1935. 
~ () LL.R. 55 All, 432, (3) 39 C.W.N, 651, 


(2) LL.R. 7 Luck, 528. (4) [1938] Mad, 107, 1117, . 
(5) LL.R. 51 Bom, 430, 
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In J. N. Surty v: T.S. Chettyar Firm (1) a Bench 
of this Court considered that by reason of the 
provisions of Order 45, Rule 7 which came into 
operation on January 1, 1921, the period of six weeks 
from the date.of the grant of the certificate cannot be 
extended by the exercise of any discretionary power. 


Neither Order 52, Rule 66 nor Rule 9 of. the Privy | 


Council Rules. was referred to and the correctness of 
this decision has been doubted by Page C.J. delivering 
the judgment of a Bench in an unreported case, 
Daw Byaw and seven others v. Maung Kyaw (2). 

In Bahadur Lal v. Judges of the High Court (3) 
it was held by a majority that the provisions.of Rule 9 


of the Privy Council Rules could not override the - 


‘provisions of Order 45, Rule 7. The latter rule was 
held to be the expression of a particular intention by 
the Legislature and as an exception to the general 


intention contained in Rule 9. Niamatullah J. however 


considered that it did not follow that if the security 
were not furnished the Court was bound to cancel the 
certificate but might pass any order ex debito justitic. 

It appears that this view has the assent of the 
Bombay High Court in Nilkanth Balwant Natu and 
others v. Shri Satchidanand Vidya Narsinha Bharati 
and others (4) and also of the High Court of Madras 
in Mathukumalli Rammayya and thirty others v. 
Vuppalapati Lakshmayya (5). 

It could not be denied that this Court has powers 


enabling it to make any rules regulating its own . 


procedure, and that such rules may annul, alter or 
add to any or all of the rules in the Ist Schedule. The 
provisions of section 122 of the Code are clear on this 
point. However, it has been ingeniously contended 


(1) (1926) LL.R. 4 Ran. 265, 288. : (3) (1933) LL.R. 55 All. 432. 
(2) Civ. Mis, Appl. No. 109 of 1930, H.C. Ran. (4) (1927) LL.R, 51 Bom, 430, 
(5) L.L.R. [1938] Mad. 1007, 1017. 
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that Order 52, Rule 66, the provisions of which are 
substantially the same as those of Rule 9 of the Privy 
Council Rules, does not go so far as to do this and must 
be read consistently with Order 45, Rule 7 so that the 
discretion of the Court as regards time is limited. It 
is also urged that once the certificate has been granted 
the Court is functus officio; that it has no more 
procedure left to regulate as regards the appeal to 
His Majesty in Council; so that Order 52, Rule 66. 


does not regulate the procedure of this Court at all. 


Then it is said that the Order in Council from 
which Order 52, Rule 66 derives its source is a 
mere delegation of powers by the Judicial Committee. 
In this view the certificate may be cancelled -and: 
orders consequential upon'the cancellation may be 
made, but no more may be done. . 
But the Court is not bound to cancel the certificate. 


‘This clearly appears from the terms of Rule 9 itself. If 


it does not do so the certificate remains in force and 


‘some order must be made having regard to the failure: 
“to furnish security. It cannot’ be supposed that the 
~ Court was to be left powerless to do anything except to. 


cancel the certificate or in a proper case to refuse to 
cancel it. If there is a refusal to cancel the certificate 
some consequential order may well be necessary. = 

In Mathukumalli. Rammayya and thirty others v. 
Vuppalapati Lakshmayya (1) Leach C.J. pointed out 
that by section 112 of the Code of Civil Procedure if 
there is any conflict between the Code and the Privy 
Council rules the latter must prevail. This , case 
appears to me to be'a further authority in support of 
the view that the High Court has power for cogent 


- reasons to extend the time for furnishing security 


beyond. that which would be allowed by Order 45 
Rule 7 if it were read alone. : 
(4) LL.R, [1938] Mad. 1007. 
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In the present case I think there are cogent reasons 
for permitting the security which has already been paid 
into the office of the legal advisers of the applicant to 
be furnished forthwith. We are told that the applicant 
is only nineteen years of age and he therefore needed 
advice as to how best to prosecute the appeal he 
desired to make. He says he was helped by his uncle 
to make arrangements for furnishing the necessary 
security and it was arranged with one Abdul Aziz 
{whom he describes as his grandfather but who, it is 
now stated, was his great uncle) to raise a loan upon 
security of the deposit of title deeds of the latter’s 
immovable properties. The lender wished to come to 
Rangoon and deposit the money personally in Court so 
as to assure himself that the reason given for the 
advance was genuine. Accordingly he was to visit 
Rangoon on January 17 there was on that date a 
disturbed state of affairs in many parts of Burma 
including Rangoon and the lender failed to arrive. 


On January 18 applicant filed an affidavit asking for- 


time and on January 20 Abdul Aziz died. The money 
was deposited with the applicant’s advocates on 
February 10 and on the February 11 he filed a further 
affidavit setting out the circumstances. In our opinion 
it is desirable that the security. furnished should be 
_ paid into Court and that the appeal should proceed 
forthwith. 


BaGuLey, J.—I agree. 


SHARPE, J.—Subject to the question as to whether 
we have power.to extend beyond the 18th January last 
the time fixed by this Court’s order of the 7th December 
1938 for giving security for costs and making a deposit 
for printing copies of the records in this appeal ‘to 
His Majesty in Council, I agree that there are in this 
case reasons for granting a short extension of time, 
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which reasons may to my mind be not .improperly 
described as cogent ones. The question of our power 


‘40 grant such an extension is not, however, entirely 


free from difficulty. 

I desire to base my answer to that question entirely’ 
upon Rule 9 of the Order in Council dated the 17th. 
April 1920. To base my answer to that question on 
Rule 66 of Order LII of the Code of Civil Procedure, 
which is an Order added to that Code by this High 
Court under the provisions of section 122 of that Code, 
would involve further careful consideration on my, part. 
as to whether this High Court had power to make such 
a rule under that section, for, as at present advised... 
I feel considerable doubt as to whether this Court 
had such power. It is, however, unnecessary, in my 


“judgment for me to pursue that line of inquiry, for‘the- 


material words of Rule 9 of the Order in Council are 
identical with those of Rule 66 of Order LII: I 
therefore confine myself to a consideration of Rule. 9 of 
the Order in Council. The question which we have to 


-decide is precisely the same as that which was before a. 


Full Bench of the Madras High Court last year, in 


the case of Mathukumalli Rammayya v. Vuppalapati' 


Lakshmayya (1); the Madras High Court has not, 
seemingly, added to the Code of Civil Procedure any 
rules corresponding to. our Order LII.. In that. 
Madras case Leach C.J. said, at page 1017: © . 
“The question is reduced to this: Does Rule 9 of the Privy 
Council Rules give a discretion to the Court to extend the time?” ° 


I myself at one time thought that the proper construc-. 
tion of Rule 9 of the Order in Council required that. 
the words “make such further or. other order in the: 
premises as, in the opinion of the Court, the justice of 
the case requires” should be read with the words 


(i) LL.R. [1938] Mad. 1007, 
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“may give such directions as to the costs of the appeal, 
and the security entered into by the appellant as the 
Court shall think fit,” a construction which was urged 
before, but ultimately rejected by the Madras High 
Courf* Despite the not inconsiderable body of judicial 
opinion which has accepted the above construction I 
have come to the conclusion that the view which I at 
first took is not the correct one.. To my mind the word 
“may ”’, when it first appears in Rule 9, between the 
word “ Court” and the words “ on its own motion,” is 
_ the key to the construction of the whole Rule ; had 
there been the word “shall” there instead of “may,” 
I think that there would be considerable difficulty in 
not giving Rule 9 the construction which was rejected 
by the Madras High Court and urged before us by 
Mr. Clark. But, as it is “ may.”.and not “ shall,” the 
decision of the Madras High Court was, if I may 
respectfully say so, a correct one, and we must now 
give a similar decision, 

As my Lord the Chief Justice ie pointed out in his 
judgment, this view has had the assent of the Bombay 
High Court for about twelve years, and, as he pointed 
out during the course of the argument before us, it is 
more likely than not that, were that an erroneous view 
to take, there would by now be a reported decision 
of their Lordships of the Privy Council expressing 
disapproval of the view taken by the Bombay High 
Court. 

For these reasons I agree that we should in the 
piesent case extend, in the way suggested by my Lord 
the Chief Justice, the time already fixed for giving 
security and making the necessary deposit in connec- 
tion with the appeal to His Majesty in Council. 
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INSOLVENCY JURISDICTION. 
Before Mr. Justice Dunbley: 


IN THE MATTER OF MAUNG TIN U anp 
MAUNG SOE WIN.* 


‘Insolvency—Order suspending discharge for specific period or until payment of 


dividend—Automatic operation of discharge—Formal application or further 
order unnecessary—Rangoon Insolvency Act, s. 39 (1) (b) and {c)—Sufficient 
sum to pay dividend, expenses and commission—Discharge of insolvent 
Surplus sum belongs to debtor— Creditors” only those who have proved their 
debts—Creditors who have not proved—Reservation of funds for them—_ 
Practice illegal—Interim dividend—Surplus after payment in full— 
Rangoon Insolvency Act, ss. 69, 71,73, 76,122—Rules 198, 202, 

Whenever an order suspending a discharge is made, either under clause (5) 
or.clause (c) of s. 39 (1) of the Rangoon Insolvency Act, under-clause (b) when 
the specific period has expired, and under clause (c) when the dividend of four 
annas in the rupee has been paid or a sum-sufficient to pay such a dividend has 


° come into the hands of the Official Assigneé, then the suspension automatically 


terminates and the discharge becomes effective. No formal application for a 


~ final discharge and no further order of the Court are required to pri ib the an 
i discharge. : 


in re Dodsley, Insol. Ca. 152 of 1928, H.C. Ran.; in re Hawkits, (1892) 


‘1 Q.B.D. 890; Muradally v. Lang, I.L.R. 44 Bom. 555, referred to. 


In a case falling under s, 39 (1) (c) of the Rangoon Insolvency Act, as soon 
as the Official Assignee has in his hand a sum sufficient to declare the required 
dividend of four annas in the rupee, plus the expenses of the proceedings and 
his commission, the discharge of the insolvent is complete and if any further 
sums should come into the Official Assignee’s hands they are the property of. 
the insolvent and must be refunded to him. The word “‘creditors’” in the 
section can only mean the creditors who have proved their debts. - 

S. 71 (1) (a) of the Act provides for the only case in which funds have to be . 
or can be preserved. It however refers to interim. dividends and not to the: 
final dividend. As soon as the final dividend has been properly’ declared, the 
administration of the estate in insolvency is ended. The provisions of s. 122, of 
the Act or of any other sections do not authorize a retention of funds in favour 
of a creditor who has not proved his debt up to the time of the declaration of - 
the final dividend. 

The surplus under 5. 76 is the surplus of moneys which have been lawfully 
received by the Official Assignee and not the moneys improperly received by 
him after the discharge has become absolute. . 





* Insolvency Cases Nos. 195 and 196 of 1927. - 
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Jagannathan for the insolvents. 


DuNKLEY, J.—These two petitions may be dealt 
with together. They arise out of Insolvency Case 
No. 195 of 1927, in ré Maung Tin U, and Insolvency 
Case No. 196 of 1927, in re Maung Soe Win. The two 
insolvents are brothers, and the circumstances of both 
insolvencies are the same. In both cases the discharge 
of the insolvent was suspended. The order in Maung 
Tin U’s case was an order regularly made under the 
provisions of section 39 (1) (c) of the Rangoon Insol- 
vency Act. It is dated the 7th March 1928, and reads 
as follows : . 


“His discharge is suspended till a dividend of four annas in . 


the Tupee is paid to the creditors.” 


Bee Maung Soe Win’s case, the order wes was passed, 
on the 10th March 1931, reads as follows : 


3 soe ‘Ingolvent must pay 0-4-0 in the rupee ‘of the debts 
mentioned i in the schedule before he can apply for his sole me 


With the greatest respect, this is not an order which can 
.be made under the provisions of section 39 (1) of the 
Rangoon Insolvency Act. There was no appeal agaifist 
the order, and it has been acted upon since 1931, and, 
therefore, it is now scarcely open to. me to review it; 
but, in my view, it must be construed also as an order 
made under section 39 (1) (c), that is, that the discharge 
was suspended until a dividend of not less than four 
“ anras in the. rupee had been paid to the creditors: 
Consequently, in both cases, I hold that the orders on 
the discharge applications of the insdlvents were, in 
effect, both orders that the discharge of the insolvents 
should be suspended until.a dividend of not less than 
four annas in the rupee had been paid to the creditors, 


Both the insolvents were: clerks, employed in. the 
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Irrawaddy Flotilla Company, and in each, case an 


appropriation order against the insolvent’s salary was 
issued. In both cases, by this means the Official 
Assignee has recevered a sum more than sufficient to 
declare a dividend of four annas in the rupee on all the 
debts mentioned in the schedules of the insolvents. 
The insolvents have now applied for their final. 
discharge and also for a refund to them,of the surplus. 
remaining in the Official Assignee’s hands after the 
declaration of this dividend of four annas in the rupee. 
There is a special prayer in the applications in regard 
to one of the creditors of both insolvents who has 
waived his claim, but, as I shall presently. point out, it 
is unnecessary to consider this special prayer because 


‘no creditor has proved his debt. 


At the request of the Official Assignee, I propose to 
try and:lay down certain general rules of practice which - 
will govern these two cases and all similar cases where 
a discharge has been suspended. ; 

In the first place, whenever an order suspending a 
discharge is made, either under clause (b) or under 
clause (c) of section 39(1) of the Rangoon Insolvency Act, 
under clause (b) when the specified period has expired, 
and under clause (c) when the dividend of four annas 
in the rupee has been paid or a sum sufficient to pay 
such a dividend has come into the hands of the Official 


_ Assignee, then the suspension automatically terminates 
' and the discharge becomes effective.. No further order 


. of the Court is required to complete the discharge. 


This has been pointed out by my brother Braund in 
his order of the 5th May, 1936, in the case of In re 
E. A, Dodsley(1). If further authority is required for 
this proposition, reference may be made to the case of 
Muradally Shamji v. B. N. Lang (2), where the learned 


" 4) Insol. Ca. No. 152 of 1928, H.C. Ran. (2) (1919) LL.R. 44 Bom. 555. 
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Judge, laid down that the practice of the High Court to 
require the insolvent whose discharge has been 
suspended to appear and obtain the final and absolute 
discharge after the expiry of the period of suspension 
being in contravention of the law was unlawful and ought 
not to be given effect to. With the greatest respect, I 
adopt these words and hereby direct that, so far as this 
Court is concerned, the practice of making a formal 
application for a final discharge, when the discharge 
has been suspended either under clause (b) or under 
clause (c) of section 39 (1), must cease. In the case of 
Inve Hawkins. Ex parte Official Receiver (1), the Court 
of Appeal came to the same conclusion in a case which, 
in reference to the Rangoon Insolvency Act, fell 

under section 39 (1) (c); the learned Lords :Justice 
unanimously held that as soon as an amount sufficient. 


to pay the dividend required had come into the hands. 


of the Trustee in Bankruptcy then the discharge of 
the insolvent. automatically and immediately became 
absolute, Fi ; 

Secondly, under the provisions of section 52 (2) (a). 
of the Rangoon Insolvency Act, the property of the 
insolvent divisible amongst his creditors, ie, the 
property which should come into the hands of the 
Official Assignee, includes property which may be 


acquired by or devolve on the insolvent before his: 


discharge, What the insolvent acquires after his: 


discharge cannot devolve on the Official Assignee. As. 


I have said, the discharge becomes effective by efflux of 
time, when the order suspending discharge is made 
under clause (6) of section 39 (1), or by the Official 
Assignee having received, by realization of the insolvent’s: 
property, a sum sufficient to pay a. dividend of four 
annas in the rupee to the creditors, if the order of 


(1) (1892) 1 Q.B.D. 890. 
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1939 suspension of discharge is made under clause (c) of 
Intae section 39 (1), plus, of course, in the latter case, the 
“waune eXpenses of the proceedings and such commission as is 
TU. lawfully due to the Official Assignee: In my opinion, 
Donxtey, Je in section 39 (1) (c), the word ‘‘ creditors” means, and 
can only mean, the creditors who have proved their 
debts, because a person does not become a creditor of 
an insolvent merely because the insolvent has entered 
that person’s name in the schedule, and he only 
becomes a creditor, meaning thereby a person who can 
rank for dividend.in the insolvent’s estate, when he has 
proved his debt. The provisions of section 69 and 
following sections of the Act make this clear. In 
regard to the practice which ought to be adopted in 
such cases: by the Official Assignee to declare a final 
dividend, the correct practice has ‘been set out with 
care and precision by my brother Braund in his 
order of the 5th May, 1936, in the case of In re 
E. A. Dedsley {1), to which: I-have already referred, 
and, with the greatest respect, I concur in his remarks 
on this matter and direct that this practice shall in 

future be followed by the Official Assignee. 
Now, after a sum sufficient to declare a dividend of 
four annas in the rupee. has been received by the 
. Official Assignee, the discharge of the insolvent is 
absolute, and whatever is subsequently acquired by the 
-insolvent is the property of the insolvent, and the 
creditors have no interest in it. If the Official 
Assignee inadvertently receives any such ~ property 
subsequently acquired by the insolvent, he holds it for* 
the insolvent and not for the creditors, and it must | 
be refunded to the insolvent. This is particularly 
important in the case of salary-earners whose discharge 
has been suspended under section 39 (1) (c), and who 


a 


"(1) Insol, Ca. No. 152 of 1928, H.C. Ran. 
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are, either voluntarily or under an appropriation order, 
paying sums periodically to the Official Assignee. As 
soon as the Official Assignee has in hand a sum sufficient 
to declare the required dividend of four annas in the 
rupee, plus, of course, the expenses of the proceedings 
and his commission, the discharge of the insolvent is 
complete and if any further sums should come into the 
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Official Assignee’s hands they are the property of the - 


insolvent and must be refunded to him. This has been 
laid down by the Court of Appeal with the utmost 
clarity in the case to which I have already referred— 
In re Hawkins. Ex parte Official Receiver (1). In 


‘that case, the insolvent’s discharge was suspended: 


until he had paid to the Trustee in Bankruptcy a sum 
sufficient to enable the Trustee to pay to his creditors a 


dividend of five shillings in the pound. Before a sum. 


sufficient to enable the Trustee to declare this dividend 


had been received by him, a considerable legacy was: 


left to the insolvent and the question before the Court. 


of Appeal was whether this legacy vested in the. 


Trustee in Bankruptcy or not; : Lord Esher M.R. and 
Lopes L.J. held that the whole of the legacy vested in 


the Trustee in Bankruptcy because it was property: 


acquired before the discharge became absolute, although 
they were agreed that the discharge became absolute as’ 
soon as the Trustee received the legacy. On the other 
hand, Fry L.J. considered that in law it must be held 
that this legacy was acquired by the insolvent in two: 


distinct parts, at two different times, and that only such. 
sum as was sufficient to enable the Trustee in Bankruptcy 
to declare the dividend of five shillings in the pound. 


devolved upon the Trustee, and that the balance of the 
legacy was the property of the insolvent to which. 
neither the Trustee nor his creditors had any title.. 





{1) (1892) 1 O.B.D. 390. : 
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‘Consequently, on. the authority of this case, it is clear 
that when, under the Rangoon: Insolvency Act, the 
discharge of the insolvent becomes absolute upon the 
Official Assignee receiving a sum sufficient to pay a 
dividend of four annas in the rupee [in cases where the 
discharge has been suspended under the: provisions of 
section 39 (1) (c) of the Act], then, as soon as the 
Official Assignee has received this sum. all sums 
subsequently acquired by the insolvent belong to the 
insolvent and do not devolve upon the Official Assignee. 
I do not say that in such cases it is never possible for the 
creditors to receive a dividend of more that four annas. 


It may be that, owing to an unexpected windfall, such 


as that which occurred in the case of In re Hawkins 
(1), or owing to some creditors who have proved 
subsequently waiving their claims, or some similar 
cause, it may be possible for the Official Assignee to. 
pay a dividend of more than four annas in the rupee 
out of moneys properly received by him prior to the 
‘discharge becoming absolute, and out.of such moneys 
he is entitled, and is, in fact, compelled, to pay, as far 
‘as possible, up to sixteen annas in the rupee to the 
‘creditors who have proved their debts. On this point 
I consider that the order which I myself passed 
in Dodsley’s case (2) on the 30th April, 1937, is 
erroneous. ; 

Thirdly, in these cases, the Official Assignee has 
‘stated that the present practice of his office is “to. 
reserve for those creditors who do not prove their 
‘claims on the amounts shown in the insolvents’. 


schedule with the Official Assignee’s commission of five 


per cent.” In my opinion, this practice is conlrary to . 
the spirit and intention of the Insolvency law and 
cannot be defended under any provision of the Act. 


(1) (1892) 1°Q.B.D. 980. (2) Insol. Ca, No, 152 of 1928, H.C. Ran. 
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Section 71 (1) (a) provides for the only case in a whic 
funds have to be or can be reserved. This section says 
that the Official Assignee shall, in calculating and 
distributing dividends, retain in his hands ‘sufficient 
~ assets to meet debts provable in the insolvency and 
appearing from the insolvent’s statements or other- 
wise to be due to persons resident in places so 
distant that in the ordinary course of communication 
they have not had sufficient time to tender their proofs. 
This section, however, follows section 69 and is in 
co-relation thereto, and itrefers only to interim dividends 
and not to the final dividend. ‘ Final dividend” is 
dealt with in section 73 of the Act. When the final 
dividend has been properly declared, after due notice 
given in accordance with the provisions of rule 198 of 
the Insolvency Rules of this Court, no creditor has a 
right to come forward and tender proof of his debt and 
* claim to participate in the dividends which have been 
declared. As soon as the final dividend has been 


properly declared, the administration of the estate in 


insolvency is ended. Such reservation of amounts for 
the benefit of creditors who have not proved their debts 


is not a reservation of “unclaimed dividends ”’ which 


are dealt with in section 122 o& the Act. This latter 
section refers to dividends due to creditors who have 
proved their debts, but who did not come forward to 
claim their dues when the dividend wasdeclared. The 
provisions of the section do not authorize a retention of 


funds in favour of a creditor who has not proved his. 


deht up to the time of declaration of the final dividend. 
Fourthly, section 76 of the Act refers to the 
treatment of the “surplus” remaining in the Official 
Assignee’s hands, and this surplus must not be confused 
with the moneys with which I have dealt in my second 
“point, namely, moneys improperly received after the 
discharge has become absolute. It refers to the surplus 
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1939 of moneys which have been lawfully received by the 


— 


wan iH® . Official Assignee. Section 76 says that “ the *insolvent 

Mamie shall be entitled to any surplus remaining after payment 

_-. in full of his creditors, with interest, as provided by this 

Donetey,J Act and of the expenses of the proceedings taken 

thereunder.” In this section, the word “ creditors’ 

plainly means creditors who have proved their debts; 

because the Official Assignee is not authorized to make 

any payment to any creditor who has not proved his 

debt. Creditors who have proved their debts must be 

satisfied, as far as possible, in full, i.e, to the extent of 

sixteen annas in the rupee, out of the property of the 

insolvent in the hands of the Official Assignee which 

has come into his possession strictly in accordance with 

the provisions of the Act. Only those creditors whic 

prove their debts before the time allowed under 

section 73 has expired are entitled .to participate 

When such creditors have been paid in full, if anything 

remains in the Official Assignee’s hands, that sum is the 

surplus and must be. refunded. to. the insolvent... O} 

course, the Official Assignee is entitled first to deduct 

the proper expenses of the insolvency proceedings 

He is-also entitled, under rule 202 of the Insolvency 

Rules of this Court (as amended), to deduct a commis. 

sion of five per cent on all moneys which rightly come 

into his hands or ought to have come into his hand: 

(although they may be received subsequently) before 

the insolvent’s discharge became absolute, for all suck 
moneys are “distributable by him as dividends.” 

Applying the above principles to the present cases 

both the insolvents have long ago received their 

absolute discharge and no further order of this Cour 

granting them their final discharge is necessary. It is 

unnecessary in these particular cases to conside: 

whether the Official Assignee has wrongly received any 

amounts-which belong to the insolvents because they - 
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were acquired bf*them after their discharge had become _ 1939 
effective, because in neither insolvency has any creditor In Tae 
come forward to prove his debt. The action which the “‘Wauxa. 
Official Assignee must now take is this: He must first ‘%¥- 
deduct from the amount in his hands in each insolvency Dunstey,J. 
the expenses (if any) of the insolvency proceedings and 

his commission at the rate of five per cent on the 

amount properly realized by him under section 39 (1) (c), 

in accordance with the instructions given in this order, 

and he must then refund the whole of the balance of 


the two estates to the two respective insolvents. 
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LETTERS PATENT APPEAL. 


_ aeaiere Sir Ernest H. Goodman Roberts, Kt., Chief Fisica, 
and Mr. Justice Dunkley. 


MAUNG BAW BYU anD ANOTHER 
: v. 
MAUNG YAN SHIN AnD ANOTHER.* 


Limitation—Time to be excluded—Judgment pronounced—Decrec signed after 
an interval—Application for copies filed after decree signed—Claim to 


exclude period between date of judgment and date of signing of decree— 
Limitation Act, s, 12. 


In computing the time to be excluded under s, 12 of the Limitation Act from 
a period of limitation the time requisite for obtaining a copy does not begin 
until an application for copies has been made. Where the applicant applies for 
copies of the. judgment and. decree after the decree has been signed by the 
Court, in computing the period of limitation allowed for an appeal he cannot 
claim-to deduct the period of time that has elapsed between the date of delivery 
of the judgment andthe date on which the decree is signed. 


Maung Po Kyaw v. Ma Lay, 1.L.R.7 Ran. 18, approved. 


Becht v. Ahsan-Ullah Khan, 1.L.R.12 All. 461 ; Subramanyam v. Narasimham, 
LER. 4s Mad, 640; Yemaji v. Azitaji, LL.R. 23 Bom. 442, followed. 


. Harish Chandra v. Chandpur Co., Lid., 1.L.R. 39 Cal. 766 ; Praguinicllcn Roy 
v. Lee, 1L.R- 49 Cal. 999 (P.C,); Surty v. TS, -Chettyar, LL.R. 4 Ran. 302, 
referred to. 


Bani Madhub Mitter v. Matungini Dassi, 1.L.R. 13 Cal, 104, distinguished. 


Tha Kin for the appellants. 


Paul for the respondents. 

DUNELEY, J.—The sapeiients brought a suit in the 
Township Court of Syriam, but the suit was dismissed. 
They thereupon filed an appeal before the Assistant 
District Court of Hanthawaddy, and this appeal was 
dismissed on the ground that it was barred by limitation. 
The sole point before us for decision is whether the 


* Leiters Patent Appeal No. 2 of 1939 from the order of this’ Court i in Civil 
Second Appeal No. 35 of 1959. 
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view taken by“the learned Assistant District Judge is 


correct, 
The relevant dates are as follows : 


Date of judgment of the Township 


Court .. 19th July, 1938. 
Date of signature of Satine of ihe 
> Township Court... 29th July, 1938. 


Date of application by eppellents 
for copies of judgment and 


decree wae wee 30th August, 1938. 
Date on which copies were _ 
supplied ae 3rd September, 1938. 


Date on which memorandum Py 
appeal was presented in the 
Assistant District Court . 28th September, 1938. 


Now, under the provisions of section 10 of the 
Burma Courts Act, the period ‘of ‘limitation for an 
appeal to an Assistant District Court from a decree of a 
Township Court is sixty days, and under the provisions 
of Order XX, Rule 7, of the Civil Procedure Code, the 


decree shall bear date the day on which judgment was: 


pronounced. Hence the appeal of the appellants to 
the Assistant District Court was, on the face of it, time- 
barred. This is admitted, but the appellants pray in 
aid the provisions of section 12 (2) of the Limitation 
Act, and urge that under this section they were entitled 
to deduct the period between the date of delivery of 
judgment and the date of signature of the decree of the 
Township Court, and that therefore their appeal was 
within time. The provisions of this section of the 
Limitation Act, so far as they are relevant, to the 
present matter, read as follows : 


12.42) te computiig the period of limitation prescribed for 
an appeal - . + . . the time requisite for obtaining a copy 
of the decree . . . . appealed from . . . . shall be 
excluded.” z , 
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The point raised is covered by the judgment of a: 


py Baw single. Judge- of this Court in Maung Po Kyaw v. 


Maune YAN 


SHIN... 


DuNKLEY; Jz. 


Ma Lay and others (1). The headnote of the report of | 
this case reads as follows : 


ror the purposes of the Limitation Act the date of the decree: 
is the date of the judgment and under section 12 of that Act time: 
can only be allowed as time requisite -for obtaining copies if the- 
applicant has actually made an application for a copy. The fact” 
that the decree uae ae been drawn up or signed does not prevent. 
stime lg fanning 


The correctness of this judgment is now in question.. 
Learned counsel for the appellants relies on the decision 
of a Full Bench of the Calcutta High Court in Bani’ - 
Madhub Mitter v. Matungini Dassi, (2), in which it. 
was held that where a suitor is unable to obtain a copy 
of a decree from which he desires to appeal, by reason 
of the decree being unsigned, he is entitled under 
section 12 ofthe Limitation .Act'to deduct.the. time: 
between the delivery of the judgment and that of the: 
signing of the decree in computing the time taken in: 
presenting hisappeal. This decision was followed in 
Gopal Chandra Chakravarti v. Preonath Dutt (3), but. 
the decision in Harish Chandra Tewary v. Chandpur’ 
Co., Lid. (4) isto the opposite effect, the Full Bench. 
decision being distinguished on the ground that it was. 
under the different provisions of the Limitation Act 
of 1877. In Pramatha Nath Roy v. Lee (5) their~ 
Lordships of the Privy Council held that 


* no period can be regarded as requisite under the Act, which: 


need not have elapsed if the appellant had taken reasonable and.- 
proper steps to obtain a copy of the decree cr order.” 





(1) (1928) LL.R.7 Ran. 18. (3) (1904) LL.R. 32 Cal. 175, 
(2) (1885) LL.R. 13 Cal. 104. (4) (1912) LL.R, 39 Cal, 766. 
(5) (1922) LL.R. 49 Cal. 999, 1003. 
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Their Lordships referred to the decision in Bani 


Madhub Mitter's case (1), and-said that it was no 


authority for the proposition that in determining what. - 


period is to be deducted in any case the time actually 
consumed in obtaining the decree is to be regarded. 

Inj. S. Sur yy v. T.S. Chettyar (2), their Lordships 
observed : 


“The sient requisite ’ is a strong word ; it may be régarded 

ag meaning something more,than the word ‘ required.’ It means 

* properly required ', afd i” throws upon the pleader or cougsel 

for the appellant the necessity of showing that no- part of the 
delay beyond the prescribed period is due to his default :” 


Inthe present case, ‘the delay was plainly due to the 
default of the appellants in failing to apply for copies 
until the 30th August ; the period between the date of 
delivery of judgntent and the date of signing the decree 
did not contribute in any way to the delay. 

In Bechi v. Ahsan-Ullah Khan (3), a Full Bench of 
~ the Allahabad High Court held that in computing the 
time to be excluded under section 12 of the Limitation 
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Act from a period of limitation, the time requisite for 


obtaining a copy does not begin until an application for 
copiés has been made. In my opinion, this view is in 
accordance. with the plain meaning of the words of 
section 12 (2). It has been followed by the Bombay 
and Madras High Courts. Yamaji y. Antaji and 
others (4), Subramanyam v. Narasimham and thrée 
others (5). Hence I amin entire agreement with the 
decision in Maung Po Kyawv. Ma Lay (6), and this 
appeal fails and is dismissed with costs, advocate’ s fee 
three gold mohurs, 


Ronerts, C.J.—I agree. 
(1) (1885 )gL.L.R, 13 Cal. 104,- (4) (1898) LL.R.23-Bom. 442. 


(2) (1928) LL.R. 6 Ran, 302, 313, (5) (1920) LL.R. 43 Mad. 640, 642. 
(3) — I.L.R. 12 All, 461. (6). (1928) 1LL.R; 7-Ran..18. 
1 
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- APPELLATE CIVIL. 
Before Re. Testis Baguley, 


K.S.R.M.. CHETTYAR ». P. S. LAKHANL* 


Damages for wrongful attachwent, suit for—Reasonatle grounc ‘Ss for belicf that 
gouds weresjudgment-deblor *s—Reasonable and probable canse—Absence 
of malice—Pleas not available to attaching creditor—No_, declaratory suit 
by attaching creditor—-Plea not available that goods belo1iged to suehement- 
deétitor —Civil Procedure Code, O27 21,7. 63. 

A jedgment-creditor in execution of bis decree attached shop gocds as 
belgn ging to his judgmen«- debtor, but the attachment was removed atthe instance 
of alaimant. The judgn-ent-creditor cid not file a declaratory suit urider O. 21, 
r.-63 of the Civil Procedure Code, In a suit by the claimant for damages for 
wrongful attachment it is no defence for the creditor to aver that he had 
reasonable grounds for believing that the goods attached belonged to his 
judgment-debtor and that no Gamages could be recovered against him unless 
the claimant proved absence of reascnable and probable cause and/or malice. 

K, A. Assan Mahomed v. S, M. Rowither, I, L.R. 2 Ran, 181; Aissorimohun 
Roy vy. Harsukh. Das, 1.L.R. 17 Cal. 436, referred to. | 

Rania: nathan Chetty v. Marikar, ALR, (1931) P. C. 28, distinguistied. , 

Nor is it open to the judgmer. t-creditor to raise the plea that his judgment- 
debtor was the. owner of the goods. In the absence of a declaratory suit 
resulting in-his favour the order of the-executing.Court is conclusive. 


Neamaganda v. Bare LL.R. 22 Bom. 640, referred to. 
P. B, Sen for thie appellant. 
K. C. Sanyal for the respondent. 


BaGu_ey, J.—The appellant obtained a decree against 
one Prem Singh. In execution of that decree he attached 


the contents of a certain shop. Pretem Singh Lakhani 


applied for removal of the attachment and was success- 
ful on September 8, 1937. No immediate suit for a_ 
declaration under Order 21, Rule 63 was filed by the. 
appellant and, on November 30, 1937, Pretem Singh 
Lakhani filed a suit against the appellant for wrongful 


attachment. He claimed damages to the oo 





* Special Civil 2nd Appeal -No. 377 .of 1938 from the judgment of the 


District Court of. Mandalay in Civil Appeal No, » of 1938, 
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Rs. 600. The lower Court gave him a decree for 
Rs. 509. Onappeal the learned District Judge, Mandalay 
reduced the amount of damages to Rs. 472, so the- 
present appellant files this second appeal under section 
11 of the Burma Courts Act. 

The first ground argued was that the appellant had 
reasonable grounds for believing that the shop attached 
in execution of his decree belonged to his judgment- 
‘debtor and damages could not be given unless and until 
the respondent proved absence of reasonable and 
probable cause and/or malice. In support of this, 
reliance is placed on Ramanathan Chetty v. Mira Saibo 
Marikar (1). This case is not a safe guide on which 
torely. It is a case from Ceylon and is really a case 
in which the Roman-Dutch Law had to be applied, 
reference being made to two other cases, one from the 
Supreme Court of Ceylon and the other a decision of 
the Supreme Court of the Cape of Good Hope. The 
law on this point varies in different countries as is 
shown in another Privy Council case, Kissorimohun Roy 
_ v. Harsukh Das (2) where it is pointed out that the 
procedure of attachment is not the same in India as in 
England, and it was held in India that the plaintiff 
was not bound to allege and prove that the defendants 
had resisted his previous application under section 278 
maliciously or without probable cause. This case is 
relied upon in K. A. Assan Mahomed v..S. M. Kadersa 
Rowther (3). So the appellant’s first point fails. 

The next point is that it was open to the appellant 
to raise the plea that his judgment-debtor, Prem Singh 
was the owner of the shop. This contention is also 
bad, There is an order as between these parties that 
the goods were the property of Pretem Singh Lakhani 
and this order is conclusive, subject to the result of any 


ARS BS ae (2) (1889) 1LL.R. 17-Cal, 436, 
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suit filed by the party against whom the ordeg is made.. 
No such suit has been filed. Of the cases quoted, 
Nilo Panndurang v. Patloji (1), Bailur Krishna Rau 
v. Lakshmana Shanbhogue (2) and Surnamovi Dasi v. 
Ashutosh Goswami (3) are different from the present. 
case because in all these cases more than a year had 
elapsed from the order passed in the removal of the 
attachment proceedings to.the date of final suit, so the 
order passed under Order 21. Rule 63 had become 
absolutely conclusive. The case of Neamaganda v- 
Paresha (4) however, is the same as the present case. 
The suit in which that order was passed was filed within 
one year of the passing of the order in the removal of 
attachment proceedings. Nevertheless it was held that 
the order was still conclusive until and unless the person: 
against whom the order was passed had filed a regular 
suit to get it set aside. It was argued before me that if. 


- as soon as this suit for damages was filed the appellant 


had filed a suit under Order 21, Rule 63, it could not- 
have been tried by reason of section 10 of the Civil 
Procedure Code; the same matter arising in the two 
cases, the suit frst instliuted would Bave is proceed,. 
and that is the present case. The argument however 


‘overlooks the fact that the matter in issue must be 


pending in Courts having jurisdiction to grant the relief 
claimed. The setting aside of the order in the removal. 
of attachment proceedings could only be agitated in a 
separate suit filed under Order 21 Rule 63. In the 
present case the Court had no jurisdiction to deal 
with it, so the appellant should have filed a suit unter. 
Order 21, Rule 63, and then applied to have the present. 
case stayed pending its disposal. But evidently he did — 
not adopt this course. There was no need for finding. 
that.Pretem Singh Lakhani was the owner of the ‘shop,’ 





ay -{1884)' I.L.R, 9 Bom. 35. (3) (1900) LR. 27 Cal. 714; 
(2) (1879) I.L.R. 4 Mad. 302... -- (4) (1897). LL.R. 22 Bom. 640. 
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because that was concluded by the order passed in the alse 

removal of attachment proceedings. ee 
The next point is that the Court should have taken v. 

into consideration the facts that the judgment-debtor sts 

. was the uncle of Pretem Singh Lakhani and was the Basvtey, J. 

Manager in charge of the shop and that these facts 

should be considered in mitigation of damages. There 

an be no question of mitigation of damages in a suit 

for trespass. The damages have to be measured by: 

the loss suffered by the plaintiff. There is no question 

of punitive or vindictive damages. 


[His Lordship confirmed the decree of the lower 
Court but lessened the amount of damages awarded to 
_ Rs. 338.] 
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CIVIL REVISION. 


Before Mr, J ustice Baguley. 
G. FH. SHEERAZEE v. T. V. REDDY.* 


Garnishee ‘orders—Notice on garnishee to show causc—Failure of garnishee 
to pay or dispute liability —Procedure—O1der against garnishee personaily 
—Execution against garnishee personally wethout tersonal order illegal— 
Precept—Execution against debt outside jurisdiction—Attachment of 
salartese—Debtor an executor—Attachment of his personal moneys—Civil 
Procedure Code, s.46 ; O, 21, rr. 46, 48 ; rr. 63a to 63g. 


’ Order 21, rules 63a to 63g of the Civil Procédure Code, as added by the: 
High Court, constitute the garnishee rules for the Courts in Burma. If the 
€arnishee has been served witha prohibitory order under O, 21, r. 46, and fails- 
to comply with the notice issued to him under r. 636 either to make payment 
into Court or.dispute liability, the decree-holder should act under r. 63c (1) and. 
obtain an order from the Court against the garnishee to comply with the terms-: 
of the notice, and on such order execution may issue against the gamishee’ 
as though such. order were a decree against him. Untilthe decree-holder 
has obtained the order to pay under r, 63c (1) any execution proceeding against 
the garnishee is illegal. 


S. 46 of the Civil Procedure Code makes provision for attachment by precept. 
outside the jurisdiction of a Court, But a Court cannot take out execution by - 
attaching a debt unless the debt is within its ordinary civil jurisdiction: A 
Court is not cofifpetent, in execution of a decree for money, to attach, at the: 
instance of the decree-holder, a debt payable to the judgment-debtor outside: _ 
the jurisdiction, by a person not resident within the jurisdiction of that Court. 

Attachment of salaries of public officers.and of railway and local authority 
servants stands on a different footing owing to the provisions of O. 21, r. 48 of 
the Code. 

Begg v. Jagannath, LL.R. 39 Cal. 104; Ghamshamlal v. Bhansali, L.L.R. 
5 Bom. 249; Janaki Prasad v. Trustees of Provident Fund of the Wational 
Bank of India, Ltd., Civ. Rev. No, 292 of 1938, H.C. Ran. ; Richardson v. 
Richardson, (1907) P.D. 228, referred to. 

‘Where a person is a debtor in his capacity as executor, there is no- 
warrant for attaching his personal banking account unless it can be proved eee 
he has mixed up estate money with his own. 


Kya Gaing for the applicant. 
Dadachanji for the respondent. 


BaGuLey, J.—This is an application to revise an 


order passed by the Chief Judge of the Rangoon Small 





* Civil Revision No. 328 of 1938 from -the order of the Small Cause Court 
of Rangoon in Civil Regular No. 597 of 1937. 
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Cause Court. The respondent obtained from the 
Court a garnishee order against G. H. Sheerazee’s 
banking accounts in Mandalay. The latter applied for 
removal of attachment, and before the case came up for 
hearing, the decree-holder filed an application saying 
that the decree had been satisfied in full, so the learned 
Judge passed the following order : 

“The applications for remcval of attachment are, therefore, 
closed. Mr. Kya Gaing asks for costs, and I am not inclined to 
tant costs, having regard to the circumstances of the case.” 

The learned Judge gives no special reason for refusing 
costs, which in the ordinary way would have been 
given toG. H. Sheerazee, but simply refers to the 
circumstances of the case, and I presume that he was 
of the opinion that the decree-holder had been in the 
right, or else that G. H. Sheerazee had been in the 
wrong, throughout, and was only saved from having the 
money taken out of his banking account by some 
fortuitous circumstance happening which zesulted in 


the decree being paid off. It is therefore necessary to 
look into the circumstances of the case in full. A 


perusal of the case is not without interest. 
The proceedings began by T. V. Reddy suing 


M. C. Sheerazee; said to be somewhere in Iran... The: 


suit was on a promissory note, and was filed on 
January 19, 1937. On the same date an application 
was filed for attachment before judgment, and the 
particular property sought to be attached was the share 
of the defendant due from his father’s estate which was 
in the hands of the executors of his father’s will: 


Pronibitory orders were issued to the two executors). 
M. M. Sheerazee and G. H. Sheerazee, both of whom 
were resident in Mandalay, outside the jpatiotion hae 


the Court of Small Causes, Rangoon. 


A decree was passed on June. 18, 1937, and ‘on 
August 18, an- application was ‘filed to call upon ‘the’ 
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garnishee to deposit the attached sum in Court? Notices 
were issued through the Small Cause Court of Mandalay, 
and G. H..Sheerazee wrote a letter to the Judge of 
the Small Cause Court, Rangoon, saying that there were 
no funds available in the estate of the late Khan 
Bahadur A. A, A. Sheerazee to pay the balance of 
M. C. Sheerazee’s share. He further said that as soon 
as funds were available, the amount attached would be 
remitted. These proceedings ended with the diary 
order “ The prohibitory order will continue.” 

. The next step was an application for a prohibitory 
order to be served on the Manager of the Imperial 


_ Bank of India, Rangoon,.to withhold sufficient money 


to satisfy the Court out of the banking account of 
G. H. Sheerazee, who was referred to as the judgment- 
debtor ; but that was infructuous, as the Imperial Bank 
had no account of Sheerazee’s. Then on May 25, 1938, | 
a fresh application was. filed. The decree-holder’s 
regular legal adviser was not in Rangoon, and another ~ 


~ member of .the ‘Bar signed the application. for him. 


The application was headed “T. Venkatta Reddy, 
decree-holder”’, the petition is said to be made by the 
petitioner, but it is signed “ Nallamilli Narayana-reddy, 
petitioner ’’, and the relief asked for is the issue of a 
prohibitory order to the Manager, National Bank of 
India, Mandalay, to withhold the sum of Rs. 1,610-13-0 
to the credit of Khan Bahadur G. H. Sheerazee “in . 
fixed deposit, current, savings bank .or other accounts 
whatsoever, or, in the alternative, the whole sum of 
Rs. 1,610-13-0 lying in his hands of the estate of the ~ 
late A.. A. Sheerazee in the namé of Khan. Bahatlur 
G. H. Sheerazee as. executor.” Accompanying the 
formal application isa petition asking that the Court may- 
issue this order under Order 46. As Order 46 deals 
with references to:the High Court, there is clearly some 


mistake, and it is unfortunate that, owing to a similarity 
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of numbers, this might le regarded as an application 1999 
under Order 21, rule 46, which refers to attachment of SSrenteae 
debts, or to section 46, which refers to attachment by Revbv. 

' issuing a precept. The order endorsed on the petition p.ccrey, 5. 
was : 


“ Let attachment issue to the Bank at Mandalay attaching to 
the extent of the decree the money standing to the credit of 
G. H. Sheerazee personally or to the credit of the estate of the 
deceased Sheerazee, of which G. H. Sheerazee is executor.” 


Unfortunately, the record has no papers which show 
what actually went out.from the office ; there is merely 
-a typed order in the diary : “ Issue precept, returnable 
» on 26-6-1938.” The signature of the Judge is 
_typewritten, and there is an indecipherable initial in -- 
- the corner which might be anybody’s. Be that as it 
“may, it is clear that the Bank got some order, because 
they stopped paying out from G. H. Sheerazee’s 
personal accounts at the Mandalay «branch ; and 
~-G, H. Sheerazee filed an application for removal of 
the attachment, which does not give any particular 
‘reasons as to why it should be removed, save that he 
has been. put to a great deal of inconvenience and 
hardship, and that he was at the time in a nursing 
home in Maymyo in a serious state of health. There 
is an affidavit to support the application, but no reason 
is given except that his cheques have been dishonoured 
and that he was ill. However, the attachment was 
removed because, according to the diary, the decree- 
holder filed an appliction saying that the decree had 
been satisfied ; but this application is not.on the file, 
so where the money came from is not known. 

On these facts, the question. arises as. to whether 
the learned Chief Judge was justified in refusing the 
present applicant his costs. ° -I can.see no reason ‘what= 
soever: why the ordinary‘rule should not have: been 
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followed. T.V. Reddy seems to have been acting 
wrongly very nearly throughout. In the first place, he 
had no decree or order which is executable as a decree 
against G, H. Sheerazee. 

This is the first case which I have had belére 
me under our garnishee rules. If we assume that 
G. H. Sheerazee had a legal order issued to him 
attaching money in his hands due to M. C. Sheerazee, 
the Court should have proceeded under Order 21, 
rules 63a, 63b, etc. G.H.Sheerazee did not take any 
aetion when the debt was attached in his hands in the 
first place. When an order was issued to him calling — 
upon him to pay money into Court—presumably under 
rule 63b—he wrote and said that as an executor he 
had no funds available, but would pay when he had 
funds; and all that the Court did was to note “Let 
the prohibitory order continue.” ‘What the decree- 


‘holder should have then: done was to act under- 
Rule 63c (1),-and get from the Court an order to the 


garnishee to comply with the terms of the rotice ; and © 
Rule 63c (1) goes on to say : “On such order execution 


thay issue against the garnishee as though such order 


were a decree against him.” This rule makes it quite 
clear that until there had been a definite order against. 
the garnishee to pay under Rule 63c (1), there is 
nothing executable directly against the garnishee as a 
decree. This being the case, no execution proceedings: 
could have been.continued directly against the garnishee: , 
personally or as executor, and the attachment of his. 
banking account was entirely bad. 

. This, however, is not the only mistake. The Bank: 
at Mandalay was not within the jurisdiction of the. 
Court of Small Causes, Rangoon. This seems.to have 
been recognized by the reference in the petition of May: 
5: to the issue of: a: precept to the’ District ‘Court. 
Section 46 of: the. Civil Procedure Code makesz 
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provision for attachments by precept outside the 
jurisdiction. A Court cannot take out execution 
against a debt unless the debt is within its ordinary 
civil jurisdiction. I had this point before me recently 
in an unreported case [Janaki Prasad Rajaram v. 
The Trustees of the India Staff Provident Fund of the 
National Bank of India, Ltd. (1)]. In that case, 
no attachment was possible in any way whatsoever, 
because the debt was a sterling debt located in 
London. In the present case the debt is within 
Burma, but is not within the jurisdiction of the Small 
Cause Court, Rangoon. It would be attachable under 
section 46 by precept, but there is nothing on the file 


to show that this has been done. The order written’ 


by the learned Chief Judge is simply to the effect that 
an attachment be issued to the bank, and in view of 
the fact that the attachments before judgment were 
issued direct by the Small Cause Court, Rangoon, and 
were not made by precept it may, I think, be assumed 


that the second attachments were issued in the same 


way. 
In Ghamshamlal v. Bhansali (2) it was held under 
the old Code that debts could not be attached if the 


debis were not. within the jurisdiction of any Court in. 


British India. In an English case [Richardson v. 
Richardson (3)] an application was made in London to 


the High Court to attach a debtor’s bank balances 
outside its jurisdiction, and it was held that this could 


not be done. On page 235 occurs the passage : 


“The debt must be properly recoverable within the jurisdic- 
tion. In principle, attachment of debts is a form of execution, 


and the general power of: execution extends only to property. 


within the jurisdiction of the Court which orders it. ‘A debt is 


not property within the jurisdiction if it cannot be recovered here.” 


(1). Civ. Rev. No. 292 of 1938, H.C. Ran. (2) (1881) I.LL-R. 5 Bom. 249. 
: > (3) (£907).P.D. 228. . 
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Also in Begg, Dunlop & Co. v. Jagannath M arwari (1) 
it is laid down that it is not competent to a Court, in 
execution of a decree for money, to attach, at the 
instance of the decree-holder,a debt payable to the 


‘judgment-debtor outside ihe jurisdiction, by a person 


not resident within the jutisdiction of that Court. 


This, of course, does not apply to attachments of 


salaries, which are governed by a special rule, viz., 
Order 21, rule 48. 

In either event, therefore, these atindhinents were 
fllegal. The altachwent before judgment was of a 
debt alleged to be due by somebody in Mandalay to 
somebody resident in Iran and the second attachments 
were of debts payable by the Bank in. Mandalay to 
G. H. Sheerazee in. Mandalay also. 

A further point may also be noted. As G.H. 
Sheerazee is only a debtor in his capacity as an | 
executor, and not personally liable, there was no 
warrant whatsoever. that I can see- for-attaching his 


personal banking accounts. If the executors had no. 


banking accounts that could be. attached, the only 
remedy was to attach property of the estate of the 
deceased A. A. A. Sheerazee, unless it were shown ihat 
the executor had been mixing up estate money with 
his personal property. 

I can therefore see no merit whatsoever about 
T. V. Reddy’s handling of these execution proceedings, 
and therefore there is no judicial reason why the . 
present applicant should not have the costs to which he 
was entitled and for which he asks, viz., three gold 
mohurs. The respondent will also have to pay the 
costs of this application, including advocate’s fee 
which I fix at two gold mohurs. _ 


Se 


Mi) (1911) LL.R. 39 Cal, 104, 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
and Mr, Justice Braund. 


U BA THI 
v. 


THE ADMINISTRATOR-GENERAL, BURMA.* 


> 


Crown's preregative right—Payment of taxes and statutory dues—Rule of 
untversal application—Binding the Crown by statute—Express mention or 
reference by necessary implication—Burma Successton Act, Ch. VI, ss. 217, 
322, 323-—Crown debts outside the scope of Succession Act—Protection of 
decree-holders—Prerogative unaffected by Succession Act—Trade debts of 
the Crown—Duty of administrator under ss, 320, 322, Succession Act, s.54 
of Adsmitnists ator-General’s Act—Duty of discharging Crown debt first. 

The Crown enjoys a prerogative right of preference in payment to all its 
subjects, of debts of equal degree, and, exceptin sofar as the legislature has 
thought fit to interfere, this rule is of universal application. 

Commissioners of Taxalion, New South Wales v. Palixer (1907) A.C. 179, 
followed. 


The Crown is not bound by a statute unless A ees mentioned or referred . 


to by necessary implication, 
' In re Henley & Co, 9ChD. 469 ; Theberge v. Landes 2 Ap. Ca. 102, 
referred to, | 

In Chapter VI of the Succession Act the legislature has furnished a scheme 
for the administration of the estates of deceased persons, in.which it nowhere 
makes any express reference to debts due to the Crown. But it is not 
unreasonable to hold that debts, not trading debts but taxes, due to the Crown 
fall outside the scope of the Succession Act altogether, andthe Crown is not 
bound by ss. 322 and 323 of the Succession Act by any necessary implication. 
_ The words ‘‘ according to their respective priorities, if any” in s,322 of 
the Succession Act were inserted to protect a -decree-holder and do not refer 
to the Crown’s prerogative. 

Nilkomal Shaw v, Reed, 17 W.R. 513, referred to. 

The Food Controller v. Cork, (1923) A.C. 647, distinguished, 

Trading activities of the Crown are on a different footing from taxes and 
statutory dues. ; 

Re Northern Bengal Co., Ltd:, 41 C.W.N. 458, referred to, 

The Succession Act nowhere touches the prerogative. of the Crown and the 
scope of the prerogative would fall under the definition of “ any other law 
for the time being in force ” in s, 217 of the Act. An administrator, whether he 





* Civil First Appeal No, 145 of 1938 from the order of this Court in Civil 
Misc. Case No, 114 of 1938, 
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be the Administrator-General or another, or a District Judge with, statutory 
duties, musi have due regard to the prerogative of the Crown vefore paying 
other ordinary creditors in the order they are ‘to be paid. 

Thein Maung. (Advocate-General) for the Crown. 
That Crown debts have priority over debts of equal 
degree is a matter of prerogative. It exists for the 
benefit of the fublic, and the monies thus recovered 
go into the public purse. Where the title of the King 
and the subject concur the King’s title is preferred. 
The Secretary of State v. The Bombay Landing and 
Shipping Co., Lid. (1). The prerogative cannot he taken 
away except ‘by the consent of the Crown as shown by 
legislation. Ganpat Putaya vy. The Collector of Kanara 
(2). The Crown’s right to prior payment has been 
recognized in a series of cases, See Gayanode v. 
Butto Kristo. (3) ; Soniram v.. Mary Pinto (4); 
The Secretary of State v. Ma Nyein Me (5)... ; 

The question is whether the Crown’s common law. 
prerogative has been affected by the: Succession Act, 
s. 323. . Sections 320-323 of the Act occur in Part IX, 
and s. 217 says that that Part applies subject tu any — 
other law for the time being in force. One of such 
other law is the common law prerogative of the Crown, © 
The Crown is not bound by a statute. unless it is 
expressly mentioned therein or is referred to by necessary 
implication, In re Henley & Co. (6) ; and this rule is 
of-universal application. . Commissioners of Taxation 
v.. Palmer (7). See also Maxwell’s Interpretation - 
of Statutes, p. 120; Bank of Upper India v. The 
Administrator-General of Bengal (8), The inference 


: that the Crown is impliedly bound must be irresistible. 


Charles Cushing v. Louis Dupuy (9). 





(1) 5 Bom. H.GR. (0.CJ.) 23, 50. (5) [1937] Ran. 344.: 
. | (2) LL.R. 1 Bom. 7,9. - - (6) 9 Ch.D. 469, 
- (3) LL.R. 33 Cal, 1040. {7) {1907} A.C. 179. 
4) LER. 11 Ran. 467. (8). ILL.R,45 Cal. 653,662. 


(9) 5 A.C. 409, 419, 
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The learned trial Judge said that the Crown could 
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have proceeded under the Rangoon Insolvency Act to U Ba Tar 


enforce its priority, but s. 111 of the Act shows that 
the Act does not apply if letters of administration have 
been granted to the Administrator-General as in -this 
case. Even assuming that two remedies are open to 
the Crown, it is open to the Crown to pursue any 
remedy it likes. The Deputy Commissioner of Police, 
_ Madras v. Vedantam (1), Munikkam Chettiar v. The 
Income-tax Officer, Madura South (2). 

The decision relied upon by the learned trial 
Judge in The Food Controller v. Cork (3) is easily 
distinguishable. In that case the Crown had lost its 
prerogative by reason of the express provisions of the 
Companies Act. The construction adopted in that case 
is also in accordance with the maxim expressio unius 
- est exclusio aiterius. The exercise of the Crown’s 
prerogative under the Succession Act would not lead 
to absurd results, Priority is being claimed only in 
respect of unsecured debts, and the Crown is’ seeking 
to come in .only after satisfaction of funeral debts 
and payment of wages due for services rendered. 
‘Further the Crown debt is due not in respect of a 
trading venture, but represents arrears of income-tax. 
Re Northern Bengal Coal Co., Ltd. (4). . 

‘There is no mention of the Crown in ss. 320-323 of 
the Succession Act, and s, 322 expressly saves priorities, 
if any, in respect of debts other.than those mentioned in 
the preceding sections. Therefore it is not possible to 


a‘gue that the opening words of s. 323, namely ‘Save’ 


as aforesaid no creditor’, have the effect of bringing 
‘the Crown within the operation of that section. This 
construction is also in accordance with s. 55 of the 
Administrator-General’s Act which says that the 





(1) LL.R. 59 Mad. 428, ©. {3} (1923) A.C,'647, 
(2) LLL.R. [1938] Mad, 744, © ~ (4) 41 C.W.N. 458, 
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Succession Act is not to supersede the rights and, duties 
of the Administrator General. It is the duty of the 
Administrator-General to give effect to the common. . 
law rule of priority, and any creditor may apply to the 
Court for directions to be given to the Administrator- | 


- Generalfas has been done in this case. 


_ Clark for the respondent, “The Succession Act, 
ss. 320-323, provides a complete scheme for the. 
distribution of the deceased’s estate and it is a reasonable: 
construction to say that the Crown is bound by it.’ 
If the Crown’s contention is correct it must really come 
in before payment is made, say, even of funeral expenses, 

S. 54 of the Administrator-General’s Act. suggests. 


‘that the Administrator-General has to comply with the 
provisions of the Succession Act. If this is borne. in 


mind the relevancy of the Food Contr as s case 
becomes apparent. 

If the Crown is: not pane a the Succession “Act 
it follows that the Administrator General’s Act also 
does not apply to the Crown, and if the Administrator 
General were to make a payment to the Crown in the 
circumstances of this case he will not be entitled to the 
protection given by s. 26. This construction is absurd. 

Sections 320-323 of the Succession Act have by 


necessary implication postponed the priority of the 


Crown. The English cases are not of much help because 
one has to construe each piece of legislation in its own . 
setting, but they may be referred to for general rules of 
construction, = ° 

The Administrator- Genera’ is himself a servant of 
the Crown, and he is asking the Court for directions. 
Would it be proper for him to pay a debt due to him 
in priority to all other debts because the debt is really 
due to the.Crown ? This would be the result of holding. 
that the Crown is entitled to priority in this case. 
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The last words of s. 322 which say that the other 
debts of the deceased shall be payable according to 
their respective priorities, if any, do give rise to some 
difficulty, but they seem to refer to secured and 
unsecured debts. 


-RoBERTS, C.J.—The question raised in this appeal 
may be stated in a very few words, but the answer is 
by no means free from difficulty. The question is 
whether, by necessary implication, the Crown is bound 


by sections 322 and 323 of the Succession Act, 1925. 


orn 


The Crown enjoys a prerogative right of preference 
in payment to all its subjects of debts of equal degree, 


‘and except in so far’as the Legislature has thought 


fit to interfere this rule is of universal application, 
as stated by Lord Macnaghten in Commissioners of 
Taxation for the State of New South Wales v. Palmer (1). 

Inthe case of In re Henley. & Co. (2) it was pointed out - 


that the Crown is not bound bya statute unless expressly 


mentioned or referred to by necessary implication. See 
also Theberge and another v. Landry (3). - ; 
In Chapter VI-of the Succession Act the Legis- 
lature has furnished a scheme for the administration of 
the estates of deceased persons, in which it nowhere 
makes any express reference to debts due to the Crown. 
By section 320 it is enacted that funeral expenses, 
death-bed charges and board and lodging for one 
month previous to death shall be paid before all debts. 
Funeral expenses are not strictly debts, but sums 
due for board and lodging for the month preceding 
death are debts. Section 321 directs that the expenses 
of obtaining probate or letters of administration are to 
be paid next. Then section 322 reads as follows: — 
Wages due for services rendered to the deceased within 
three months next preceding his death by any labourer, artizan or 


(1) (1907) A.C. 179. _ (2) 9 Ch.D. 469, 
(3) 2 App. Ca. 102. 
52 
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domestic ‘servant ‘shall next be paid, and em the othet debts .of 
the deceased according to their nis guacies priorities Gf any).”’ 


Section 323 says : 


“ Save as aforesaid, no creditor stall have a priority ‘over 


_angeher s ; but the executor or administrator shall pay all such - 
’ debts as he knows of, including his own, equally and rateably as 
_ far as the assets. of thie deceased will extend.” 


“ 


. The learned trial Judge. held that the Legislature by . 


necessary implication must have intended to interfere 
-with the prerogative of the Crown, and considered that 


it was impossible to hold that the words “ no creditor ” 
in section 323 meant “ no creditor save the.Crown. ” 
In the New South Wales case (1) it was observed 


that there was no provision in the Bankruptcy Act 


in force there, which corresponded with the provisions 
of section 150 of the Bankruptcy Act then in force in 
England that the Crown should. be bound except. -as.J 


oe provided therein. 


~ Accordingly, . though Be section 48 of the New : 
South Wales Bankruptcy Act all debts provable in thé 
bankruptcy should be paid pari passu, it was held -that 
this enactment did not override the prerogative of the 
Crown. In my opinion, this authority is binding ge 
us in the present appeal. 

We have had the benefit of a very careful argument 


on both sides and perhaps I may be allowed to say 


that the doubts entertained and frankly referred to by 
the learned trial Judge as to the correctness of his 
decision have assisted me in concluding after some 
hesitation that this appeal should be allowed. Had he 
expressed himself with greater conviction I should 
no doubt have hesitated longer before reaching - the 
conclusion at which I have arrived. 

“Some reference has been made to The Food 
Controller v. Cork (2). In that case the Companies 

(a) (1907) A.C. 179, (2) (1923) A.C. 647. 
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Consolidation Act, 1908, fell to be considered, and 


Lord Birkenhead observed that whilst :section 186 
enacted that the property of a company in a voluntary 
‘winding up should be applied in satisfaction of its 
liabilities pari passu, section 209 allowed priority 
to specified Crown debts, specified wages, and to 
workmen’s compensation. Therefore it followed that 
the generality of section 186 had to be supplemented 
and corrected by the particularity of the exceptions in 
section 209. . He said, 

“ Among these exceptions are certain ‘particular Crown debts. 
It would have been plainly impossible to adopt this form of 
legislatioi if it had been intended that other Crown debts . should 
reiain a priority inconsistent. alike with the general language of 
section 186 and with the motive which led to the specification 
of admitted exceptions contained in section 209.” 


Now, section 209, sub-section (1) (a), of the 
‘Companies Act specifically mentions a priority in favour 
of all assessed taxes, land tax, property. or income-tax, 
assessed up to a specified period. Accordingly the 
statute in express terms touches the Crown’s preroga- 
tive. Since this has been done no claim that Crown 
debts are entitled to a general priority on the winding 
up of the company can, to use Lord Birkenhead’s 
words, “ survive the particular enumeration contained 
in section 209,” 

_ Lord Atkinson considered that where a statutory 
scheme for the administration of the estates of bankrupts 
or for the administration and application of insolvent 
limited liability companies which are being wound up, 
was of such a nature that the concurrent exercise by 
the Crown of one or both of its prerogatives produced 
‘unreasonable and absurd results, one must conclude 
that the Legislature must have intended to’ trench 
upon the prerogatives sufficiently to avoid these results. 
He pointed out that there was really one prerogative 
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only, namely, the right to require the debtor to the 
Crown to pay this debt before he pays the debts he 
may owe to others. And, therefore, as it seems to me, 
we must look at the Succession Act to see whether’ 


there is anything unreasonable or absurd in holding 


that debts, not trading debts but taxes, due to the 
Crown fall outside the scope of the Succession’ Act - 
altogether. Where trading debts have to be considered . 
the effect of admitting the Crown’s right of priority, as. 
pointed out by Lord Shaw of Dunfermline, might 
widen the scope of the prerogative, and he observed 
that the case their Lordships were deciding in relation 
to a debt arising purely “in commercio ” was at the 
other end of the scale from the New South Wales case 
(1) which was concerned with the sum of £53 for ” 
land and income-tax and fine due under statutory 
authority. It has been held by the High Court of | 
Calcutta that trading activities are-on.a“different 
footing in this respect from taxes and statutory dués. 


- [Re Northern Bengal Co., Lid. (2).] 


Now, why is # inteaadaable or absurd to say that 
fhe Crown is not bound by the Succession Act, unless: 
there is a clear implication that it is so bound? 
Mr. Clark says if the words “save as aforesaid no , 
creditor shall have a right of priority over another” in - 
section 323 do not include the Crown, then the Crown 
is not bound by the Administrator-General’s Act either. 
By section 26 of that Act the Administrator-General 


. may distribute the assets of an estate in discharge of such 


claims as he has notice of,-after giving the prescribed 

notice to creditors. But ex hypothesi the Crown would 

not be a creditor, and the Administrator-General could. 
never get the protection against claims by the Crown’ 
which he gets against other creditors by section 26.: 


(11 (1907) A.C, 179, (2) (41) C.WN. 458, 


1939] RANGOON LAW REPORTS. 


Then he says at any rate priorities are expressly 
mentioned by section 322 of the Succession Act which 
must be taken by implication to refer to the Crown’s 
prerogative, “according to their respective priorities, 
if any.” ' But the history of the inclusion of the words 
in the section seems to be that they were inserted to 
protect a decree-holder : [Nilkomal Shaw v. Reed (1)]: 
they were not in the Act of 1865. The phrase “ debts 
of the deceased” in the section does not expressly 
include debts due to the Crown and the phrase “‘ their 
respective priorities ”’ does not approach the prerogative 
any more nearly. | 

I am also unable to accept the argument with 
reference tothe Administrator-General’s Act. It does. 
not seem to me absurd or unreasonable that the 
Administrator-General should first satisfy himself that 
the. debts due to the Crown have been paid before he 
secks to distribute assets.with the protection accorded 
to him by section-26-vt the Act. Under section 54 the 


District Judge in certain cases is to take charge. of: 


property and to make payments for certain purposes 
the validity of which’ is unaffected by the Succession 
Act. But I do not see that the Succession Act any- 
where touches the prerogative of the Crown. Doubtless 
a right may exist to pay mere funeral expenses for 
these are not debts due by the deceased at all; but 
payment of anything that is a debt due from the 
estate including hospital charges for attendancé upon 
the deceased during his lifetime (under section 320 of 
the Succession Act to be paid by the executor or 
administrator) or wages due for services rendered by a 
labourer, artizan or domestic servant (whether: paid 
under section 322 of the Succession Act, or under 
section 54 of the Administrator-General’s Act, by the 


(1) 17 W.R. 513. 
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District Judge) seems to me to be permissible only after 
due regard to the prerogative of the Crown whose 
rights remain unaffected by either Act. 
' J see nothing extraordinary in the view that 
an administrator, whether he be the Administrator-— 
General or another, or a District Judge with statutory 
duties, should approach his task with the knowledge 
that the primary task is laid upon him of discharging the 
obligations of the deceased in respect to his payment of 
taxation before he turns to see who are the ordinary 
creditors and in what order they should be paid. ‘ 
‘As regards the Succession Act, section 217 deals. 


~ with the methods of administration of assets and says. 
. that it shall be carried out in accordance with the 
_provisions of Part IX “‘ save as otherwise provided by 
this Act or by any other law for the time being in 
force.” It seems to me that the Bene of the Crown.” 
- prerogative falls under the definition of “ anyother law 
for the. time being in force. ” 9” this part of the. 
“Succession Act there has been no reference at all to the 


Crown’s prerogative and the necegsary: implication 
which follows in my mind is that the Legislature ‘was 
careful to leave it alone. 

Accordingly, in my opinion this appeal should be 
allowed. Costs to follow the event, advocate’s fee 
twenty gold mohurs. 


BRAUND, ].—I agree. 
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. APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
and Mr, Justice Braund. 


V.R.M. RAMASWAMY CHETTYAR AND ANOTHER 
v. ; 


C.T.M.N. NACHIAPPA CHETTYAR.* 


Contract, illegal—One consideration for entire contract—Illegal consideration 
not separable from legal consideration—Whole contract void—Contract 
Act, ss, 24, 27, 57. 

If there is one entire consideration for two several contracts and one of the 
contracts is for the performance of an illegal act, the whole is void. Thus 
where one sum is to be paid for the doing of a legal and an illegal act, the 
whole contract is void. And if a contract or promise be founded upon a legal 
and an illegal consideration and the illegal consideration cannot be separated 
from the legal consideration and se i the illegality of part vitiates the 
whole, 

Gaskell y. King, 11 East 165; Lound v. Grimwade, 39 Ch.D. 609; 


‘Pickoring v. Ilfracombe Railway, 3.C.P, 235, referred to. 


_ The plaintiff’ 8 case was that in consideration of paying the defendant the 
atm of Rs, 15,000 In three instalments, the defendant promised to pay to the 
plaintiffe their three claims for business commission, the customary charitable 
contributions made by the defendant on behalf of the plaintiffs and indemnity 
for excess income-tax paid by the defendant for the plaintiffs. The claim for 
income-tax arose out of a *oint device of the parties to defraud the income-tax 
authorities. Held, that part of the consideration, and none could say how 
much of it, had its origin in a promise to do something illegal ; one sum being 
payable for the doing of an illegal and a legal act, the whole contract was 
void, 


Clark for the appellants. 
N. M. Cowasjee for the respondents. 


In 1903 the C.T.M.N. Firm of -Ramnad appointed 
the V.M.R.V. Firm of Ramnad and Rangoon their 


agents to carry on their business in Burma. Such 


agency continued up to May 1930. In course of time 
there were changes in both the firms by death and 





* Civil First Appeal No. 117 of 1938 from the Sedge of this Court on the 
Owrisinal Gide in Civil Res Na 149 af 1036 ~ 
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by succession until in 1930 the business of the 
V.M.R.V. Firm was in the hands of V.R.M. Raman ~ 
Chettyar and R.M.V.R. Ramaswamy Chettyar who were 
first cousins and plaintiffs in the suit.. In 1936 they 
sued the defendant for “vindas”, i.e, the agency 


commission on the business, ‘‘mahamai” or customary 


@ontribution to charity which agents are said to make 
upon a percentage basis of turnover, and an indemnity 
against certain income-tax payments which the agents | 
are said to have made on behalf of the principals from | 
the year 1907 to 1930. Prima facie the plaintiffs’ claim 

appeared .to be time-barred, but they based it on 

two agreements, one in 1930 and the other in 1932. 
Paragraphs 12, 14 and 15 of the plaint set out the ” 
_ agreement as fofldws.: 


12. That when the said charge was made over it was distinctly 2 
agreed between the said S.M. Subbiah Chettyar (then agent Of the 
plaintiffs) and the aforesaid C.T.M.N. Vellayan Chetty ar, a member 
of the defendant's co-parcenary, who was sent to Rangoon by its 
_ Kartha.to take over charge and carry.on the said co-parcenary. at 
Rangoon, that the claims of ‘the plaintiffs, under the following 
heads, viz., (a) Vindas ; (b) Mahamai; and (c) excess of income-tax 
on account of defendant’s co-parcenary’s profits aforesaid, would 


_be enquired into and settled in India between the plaintiffs and 


the defendant when the original letters relating to the rate at which 
Vindas were to be charged and the original letter of the defendant 
as regards the excess assessment of income-tax were traced and 
produced. 

14. That on or about the 29th April 1932 the first plaintiff was 
pressed for repayment of all moneys in his hands belonging to the 
defendant's co-parcenary and threatened with legal proceedings 
‘and the first plaintiff then urged the claims of the plaintiffs. for 
Vindas, Mahamai and in respect of excess assessment,and the 


- said respective claims were referred to arbitration of their caste-. 


elders viz., (i) SA.R. Arunachallam Chettyar (2) PLA. P. Palaniappa, 
Chettyar, and (3) V.S.A.R. Sathappa Chettyar. 

~ 15. That on or about the 14th May 1932 the said elders 
decided, and the aforesaid C.T.M.N. Vellayan Chettyar. agreed, 
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that the plaintiffs shall forbear and refrain from pressing the 
aforesaid claims till the original letters relating to the rate of 
Vindas payable and the promise by the defendant to pay the 
excess assessment of the V.M.R.V. Chettyar Firm were traced and 
produced and that in the meantime the first plaintiff should pay 
the amount due by him to the defendant by a cash payment of 


Rs, 5,000 forthwith and the balance by two further instalments. 


of Rs. 5,000 each at intervals of six months and accordingly the 
first plaintiff paid Rs. 5,000°on the 14th May 1932 anda further 
sum of Rs 5,000 on the 7th Novemker 1932. 


Braund J. (from whose judgment fhe narrative of 


the case is taken) said that by paragraph 12 the plaintiffs 
intended to plead a concluded agreement made between 
C.T.M.N. Vellayan Chettyar and the plaintiffs that, in 
‘consideration of the handing over by the plaintiffs of all 
the securities and documents over which they must be 
supposed to have had a lien for outstanding claims, the 
C.T.M.N. Firm would pay the full amount of those 
claims regardless of any statute of limitation and subject 
only to the formality of obtaining and handing over 

cerlain letters relating to the rate of vindas and income- 


tax. The two other paragraphs pleaded another express ~ 


agreement befween the parties whereby Vellayan 
‘Chettyar promised that, in consideration of the payment 


of the debt of Rs. 15,000 due by the plaintiffs to the » 


defendant, the defendant would pay the aggregate of 
the vindas, mahamai and income-tax claimed, whatever 
they might amount to and regardless of any statute of 
limitation or other melee which may be set up against 
the claims. 

~ His Lordship conncented upon the slackness of 


pleadings and said that the case was not what was. 


actually put forward in the pleadings. The case: was 
not one of an agreement between the parties, but the 


result of some sort of. arbitration award which was. 
arrived at by certain elders who. had been called in for 
the purpose. ‘The claim upon, the basis. of .an award. 
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would be aes as neither the submission nor " the: 
award were in writing. oe Tie 

As regards income-tax his- Lordship said > Tt 
appears that in the year 1924 or 1925 certain letters. 
were exchanged between the parties under which 


_arrangements .were made by which the transactions: 


enter€d into by the agents in Burma on: behalf of the. 
C.T.M.N. Firm were to be shown in the name of the: 
agents and notin the ‘tame of the principals and all 
the profits arising from these transactions were, for 
income-tax purposes, to be included in the profits of 
the agents. It is not contended that this was done for’ 
any other purpose than that of defrauding the revenues: 
of the Government of India and it is conceded that the: 


‘method adopted amounted to an offence under the: 


Income Tax Act. It seems that the V.R.M. Firm in 
Burma was not in the habit of making returns of 
income-tax but was in the habit of allowing the matter 
to go by default-and to submit to whatis known’ as a: 
“best judgment assessment.” The result was that all 
the profits of the C.T.M.N. Firm were regarded as. 
profits of the V.R.M. Firm, The letters in question,: 
which are exhibited in the proceedings, may be briefly”: 
described as letters which concluded arrangements al 
doing this between the parties.” 

Examining the evidence as tothe agreement of 
1930. his’ Lordship held that it was not estab- 
lished. His Lordship said: “‘I am quite unable to 
find in the evidence of Subbiah, which is ihe only’ 
evidence on the plaintiffs’ behalf in this matter, any, 
such concluded agreement. To my mind, it~ is 
perfectly plain what happened. Vellayan was sent: 
to take over the agency and to obtain the books’ 
and other document from the former agents. It miay® 
or may’ not be the fact that those former agents’ 


possessed’a lien over the books for. whatever was due’ 
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to them. But, so far as the evidénce goes, it does not 
show that Subbiah was in any way hesitating to part 
with the books because of any lien he might possess. 
His only hesitation was whether the proper time to go 
into the question of Vindas, Mahamai and Income-tax 
was then or whether it might be postponed for three 
years. And he tells usin so many words that he cdme 
to the conclusion that the day of reckoning might 
be postponed until the partitfon between the two 
plaintiffs took place three years hence. It amounts to 
“no more, in my opinion, than a recognition that there 
were outstanding matters to be adjusted between the 
parties and that that adjustment might be safely shelved 
for the moment,” 

With regard to the alleged agreement of 1932 his 
Lordship held that the story broke down completely as 


‘in the case of the 1930 agreement. First of all if there» 


had been a concluded ayfreement in 1930, there would 
have been no necessity for another one in 1932, 
his Lordship ccncluded:. “I have considered the 
whole of the evidence with great care and I enter- 
tain. no doubt that it is impossible to spell out 
of it the precise and definite agreement for which 
plaintifis contend, that, in consideration of the 
_ immediate payment, by instalments, of the Rs. 15,000 

claimed by the defendants from the plaintitfs without 
regard to any set-off, the defendants would pay to the 
plaintiffs simply upon production of certain letters from 
India whatever sum they might claim, whether it was 
recoverable or time barred or not. It must be borne im 
mind that, upon any footing the documents to be 
produced from India in respect of the Vindas related 
only to the rate and not to-the amount, that as fat as 
the Mahamai was concerned the documents had no 
reference to it at all and that, as far as the income-tax 

was concerned, it was an agreement which Mr. Clark 
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has on the ground of its illegality felt himself unable to 
press. I think too that, if such a peculiar agreement as 
this was to be established at all, it would have had to 
be established as an express and clear cut agreement-and 
not in the form of the vague and unconvincing passages 
in the evidence upon which the appellants reply. 

_ The learned trial Judge has accepted the plaintiffs’ 
evidence without reservation and, for the purposes of 
this judgment, so do I.« And Iagree with him when 
he says that, even upon that footing, it does not 
establish the concluded agreement of the character for 
which the plaintiffs contend. At the highest it was, to 
my mind, an agreement that, as far as the’ plaintiffs’ 


.claims were concerned, their settlement should be 


postponed until certain documents were produced. It 
was, in my view, suspiciously like an ‘agreement to | 
make an agreement ” at a future date upon the 
happening of a contingency. “ff that is the right.view, 


.. itis wholly unenforceable. Indeed, I think that the ~ 


truth slipped out when in paragraph 12. .of. the 
laint it was pleaded that ‘the matter would be — 
Tnaniead into and settled in India z 
‘Though that passage actually refers ap os “the 
1930 agreement, it states what, in my opinion, is 
the truth in respect of the 1932 occasion also. And 
it is not, I think, without significance that it was 
not until 1935 that the plaintiff in fact produced 
from India the documents in question. That, to my. 


- mind, is in itself most unfavourable to the view that 


there was.a concluded agreement in 1930 or 1932. J 
cannot conceive it possible that, if the payment to the 
plaintiffs of this substantial sum of money had been 


“made to depend merely upon the formal act of obtaining 


and producing three or four documents from India, 
' there would have been a delay of three years before the 
plaintiffs’ reduced their pe to possession. 
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In my judgment, the view of the facts taken by the 
learned trial Judge to the effect that there was no real 
concluded agreement between the parties is the correct 
view and that upon that ground this appeal falls to be 
dismissed. __ 

In the course of the argument before us a further 
point has been taken by my Lord the Chief Justice that 
the effect of the illegality, as opposed to the mere fact 
of the unenforceability, of the agreement of 1932 with 
reference to income-tax, was to taint not only that part 
of the agreement itself but the whole bargain, assuming 
that bargain to have been-established on the facts as 
contended for by the plaintiffs. For myself, upon the 
view of the facts which I have taken, I do not think 
that it is actually necessary for me to decide this 
question and for that reason, while in no way dissenting. 
from the conclusions he has reached in this respect, I 
express no view upon that matter. As regards the other 
points taken by the respondent, they equally do not 


arise and I express no opinion as to them, except to 


observe that, had the plaintiffs succeeded in establishing 
their claim in this suit, it would have involved their 
obtaining a decree against C.T.M.N. Nachiappa Chettiar 
personally, notwithstanding that he is expressly sued as. 
a Kartha and manager of a joint Hindu family. That: 
position has had to be abandoned, as it became clear 
in the course of the hearing before the learned trial 
Judge that the cause of action, if any, lay against 
C.T.M.N. Nachiappa Chettiar personally. It is not, 
however, necessary for me to express a concluded view. 
as to which I entertain some doubt, whether in those. 
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For these reasons, in my view, this appeal must be 
dismissed with costs on the “ ad-valorem scale.” 


ROBERTS, Cj-—Ie my opinion this appeal must fail 
upon two grounds ; first that the plaintiffs-appellants’ 
supposed cause of action rests upon an agreement which 
if made would be void by reason of the Contract Act; 
and secondly that even if part of the agreement set up 
by them could bé held to be valid and ee it was 
never in fact made. 

The rather complicated history of the relationships 


between the parties has been set out in the judgment. 
‘of my brother Braund with whose conclusions I am in 


entire agreement. I have asked him to deliver his 


. judgment first because I have approached the questions 


in issue from a somewhat different angle, and have 
asked myself first of all whether the claim was of such 
a nature that effect could be given to it by the Court. - 

~ Now the plaintiffs (appellants) sued fer estes 
that they were entitled to Vindas or commission by 
reason of their having acted as agents for the investment 
of the moneys of the defendant’s coparcenaries in a 
joint and undivided Hindu family of which the 
defendant was Karta or manager’; they also sued for a 
declaration that they were entitled to Mahamai or 
charitable contributions paid out by them in a manner 
customary in this style of business ; and for a declara- 
tion that they were entitled to be reimbursed by the 
defendants for sums paid by.them as excess income-tax 
and super-tax in the year 1925 ; their prayer concluded 
by asking for an account under each claim, for payment 


_of interest where found to be due, and for such further 


or other relief as under. the circumstances might ke 

just. : te 
The claim is put. forward that there was a contract 

between the parties in 1930 to which I shall presently 
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refer and another contract in 1932 whereby it was 
-cagreed that the defendant should pay the three claims 
for Vindas, Mahamai and Income-tax (although these 
debts were barred by statute) when certain letters and 
documents were produced in India. The consideration 
for these three _promises in 1932 was that the first 
plaintiff should forthwith pay a debt of Rs, 15,000 due 
by him to the defendant in three instalments and 
should forbear from claiming to set off from it the 
amounts alleged to be due to him by the defendant. 
It is said that there was a. breach of this agreement 
on March 18th 1935 when the relevant letters and 
documents were produced to the defendant in India 
and he repudiated his promise, and that the plaintiffs’ 
- cause of aclion accordingly began to run from that date. 
The alleged contracts are not set out with great 
‘ clearness in the plaint. In paragraph 12, it is pleaded 
*hat the defendant, by his agent Vellayan, promised in 
1930 that.the plaintiffs’ outstanding claims under the 
heads Ihave mentioned “ would be enquired into and 
- settled.” In. paragraph 15, it is pleaded that. in 1932 
certain elders decided and the defendant. agreed that 
the plaintiffs should forbear and refrain from pressing 
the aforesaid claims till the original letters were traced 
and produced, and that in the meantime the first plaintiff 
should pay Rs. 15,000 in certain instalments and that 
he did pay those instalments, « 
Now the plaintiffs have set up as part of their case 


that they were instructed by their agents, the defendants’ 


in 1924 and 1925, to enter into their books transactions 
made on behalf of their principals as though they were 
the defendants’ own transactions. This was accord: 
ingly done : the appellants’ advocate frankly admitted 
that there was an arrangement between the parties not 
to produce the books to the income-tax authorities and 
that failure to do so is made punishable. by section 51 
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of the Income-tax Act. The V.R.M. firm submnitied 
toa “best judgment ” assessment, and in making this 
assessment all the profits of their, principals were 
included, and the V.R.M. firm paid tax upon them. 
The whole thing was a fraud upon the revenue 
authorities. An alleged promise by their principals to 
reimburse the appellants for the amount of. excess 
income-tax and super-tax so. paid forms part of the 
contract for which the action is brought. , 

_ The first quéstion which I have asked myself is, 
therefore; whether assuming there was any concluded 


agreement between the parties at all, it would not, on 


the appellants’ own showing, be void by reason of 

sections 23 and 24 of the Contract Act.. In other 

words, did the plaint disclose-a cause of action enforce- . 
able at law? _ Paragraphs 6, 7 and 8 run as follows : 


“ That the Plaintiffs further state that in the course of the. sake” 
agency the V.M.R.V. Chettyar firm in the year. 1925,-by reason of 
the large profits earned on behalf of the defendants’ coparcenary 
on its moneys lent out through V.M.R.V. Chettyar firm appearing 
in the V.M.R.V. -firm’s books of account, at the request of the 
‘defendant submitted to an estimated assessment under Section 23. 


- of the Indian Income-tax Act on the defendant's promising to pay 


the V.M.R.V. Chettyar firm the difference of tax arising by the 
V.M.R.V. Chettyar firm refraining from producing their books of 
account for the year 1925 before the Collector of Income-tax as. 
instructed by the defgndants. 

That consequently on 11th February 1925 the V.M. RV. 
Chettyar firm was obliged to pay the sum of Rs. -8,064-6-0 as 
assessed by the Income-tax authority on an estimated income of 
Rs. 81,100 for the year ending with 31st March 1925 and on 5the 
November 1925 the sum of Rs. 11,237-8-0 on an estimated income 
of Rs. 1,01,600 for the year ending with 31st March 1926. 

That the Plaintiffs state that their V.M.R.V. Chettyar firm’s 
business had an assessable income of only about Rs. 40,000 for 
the year ending with 31st March 1925 and of about Rs. 50,000: 
for the yeat ending with 31st March 1926 and the defendants’ 
coparcenary is liable to make good to the V.M.R.V. Cifettyar-firm 
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all the assessments made over and above the said en wet 
interest thereon at aforesaid Nadafpu rate.” 


This agreement was illegal. On the first plaintiff's 
own showing, he promised to pay his debt of Rs. 15,000 
if the defendant would acknowledge as legally recover- 
able by him a sum of money which was (partly) to 

‘reimburse the plaintiff for the performance of this illegal 
agreement. He paid the sums of money : he now says 


the contract is severable, and that he can claim as legally © 


recoverable the Vindas and the Mahamai, but admits 
he cannat claim to be reimbursed for the loss he has 
sustained through carrying out the defendants’ instruc- 
tions with regard to the concealment of the aaa: 
profits from the income-tax authorities. 

The consideration for the plaintiff's. promise to pay 

Rs. 15,000 was three promises. 

. Section 24 of the Contract Act says in the plainest 
terms _ 
“Tf any one (oi any part of one) of several considerations for a 
single object ig unlawful the agreement is void.” 

Here the plaintiff says defendant had been pressing 
him to pay his debt of Rs. 15,000 tohim. Defendant’s 
object was to get it paid. In consideration of speedy 
payment he made three promises. The plaintiff himself 


‘claims that because defendant made all these three. 


promises he agreed to pay the debt.. 
In evidence he declared (p. 69): 
‘*T then said ‘When our agent Subbiah handed the business 


to Vellayan the latter agreed to pay us afterwards. We have 
letters to that effect for the Vindas, Mahamai. and income-tax’ 


(and later at p. 69 Rev.) I said that if they were agreeable to pay - 


us on production of letters I was agreeable to pay them also.” 


They agreed and he paid. If this was indeed the 


contract, one of the considerations for his payment was 


unlawful arf the agreement was therefore void. 
53 


72i 


1939 
VARM. 
CHETTYAR 


Vv. 
C-TMN, 
CHETTYAR, 


ROBERTS, 
C.J. 


722 
1939 


V.R.M,. 
. (CHETTYAR 


Vv, 
CT.MN. 


CHETTYAR. 


.ROBERTS, 
‘CJ. 


RANGOON LAW REPORTS. [1939 | 


-:.Mr,. Clark relied strongly upon certain dicta of 


' Talbot J. in Putsman v. Taylor (1). -The case related 


to the severability of covenants in restraint of trade, 
and the learned Judge said : 


“ The. first question is whéther this contract is severable as 
held by the learned Judge. 1 know of no ground fcr saying that 
the law in this respect is not precisely the same as to contracts 
illegal as being in restraint of trade and contracts illegal in any 
other respect.” 


He then cited the dictum of Willes J. in Pickering V: 
Ilfracombe Railway (2) : 
‘Where you cannot sever the illegal from the legal part of a 


covenant the contract is altogether void ; but where you can sever 
them, whether the illegality be created by statute or by the ~ 


‘common law, you may reject the bad part and retain the good.” 


In this.country agreements in restraint of trade are ip 


‘governed | by section 27 of the Contract Act, which says : 


“Every agreement by which any one is sisiciaba from 


exercising a lawful profession, trade or business a any ‘kind is to. © 


that extent void.” 


Such agreements are therefore dealt with on anit a 
different footing from those in which one of several 
considerations for a single object is unlawful (in section 
24). As Farran C.J. said of covenants in restraint of 
trade in Haribkai Maneklal v. Sharafali Isabji (3), 


“ Covenants of this class, though they may be void and ungnforce: 
able, are certainly not illegal in u the sense of being contrary to 


The terms of section 27 make all contracts in restraint 


of trade void, subject to certain exceptions : English 


_ law considers thé nature of the restraint sought to be 


imposed i in each particular case ; the sole test is whether - 


(1) 3927) 1 KB. 637, (2) (1868) 3 C.P..235, 250. 
ae *(3) (1897) LL.R. 22 Bom. 861, 866. 
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it is reasonable in the particular case; it admits 
covenants which might be excluded under section 27 
of the Contract Act here ; where it interferes it does so 


upon the ground that a covenant or some part of a 


covenant being unreasonable is unlawful as against 
public policy, not that it is void by reason of statute. 
It is however by no means accurate, to say generally 
that contracts in restraint of trade in England are void as 
against public policy. Thus in ei ke v. Gething ( a 
Erle C.J. said : 


“T entirely dissent from the notion thrown out by the defen- 
dant’s counsel that agreements of this sort are to be discouraged as 
being contrary to public policy: On the contrary I think that 
contracts in partial restraint of trade are beneficial to the public 
as well 2 as to the immediate parties.’ a 


Dicta of Parke B. in Mallan v. May (2) are to the 
same effect and both were cited with approval by 
Younger L.J. in Attwood v. Lamont (3). It is only 
contracts in total restraint of trade which are in 
general, and because unreasonable, contrary to public 
policy in England, and. even in such cases there may 
be exceptions: Nordenfelt Co. v. Maxim (4). What 
is reasonable in a particular case must always be a 
matter of degree ; and hence the Courts in. England 
will decide what covenants are reas@nable in a 
particular contract made in restraint of trade and will 
give effect to them where possible whilst rejecting the 
remainder. As Talbot J. observed in the case cited 
earlier (at page 644) 


a man is not the less bound by a legal contract because he 
has at the same time made a contract which ‘is ‘illegal, the only 





(1) (1859) 7B. (N.S.) 319. (3) (1920) 3 K.B. 582, 
(2) 11 M, MMT. 666. ‘ (4), (1894) A-C. 535. 
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question in: each case. being the question re fhe na and 
illegal can be severed.” 


Section 57 of the Contract Act is an illustration of 
the same principle. 

Now, in considering whether the illegal and legal. 
can be severed here, we have to bear in mind some fixed, 


principles of slaw. In ‘Chitty on Contracts” (19th: 


Edition) at page 294 it is stated, 


“Ifa contract be made on aaeent ‘considerations one of which 
is illegal the whole contract is void whether the HEgauyy be at 
common law or by statute.’’ : 


Again, in “ Addison on Contracts Ff (11th Edition) at 
page 121 it is put in this way: 
“If there.is one entire consideration for two several conteaets 


and one of these contracts is for the per formance of an illegal act, 
the whole is void... Thus where one sum is to be paid for the 


' doing of a legal and an illegal act, the whole. contract is void. 


And if a contract or. promise be founded uron a legal and an. 


‘illegal consideration and the. illegal consideration cannot be’ 


separated from the legal consideration and rejected, the illegality 
of part vitiates the whole.” 


I have cited these observations from the English 
text books since they appear to me to illustrate the 
meaning of the statutory enactments in this country. 
Sections 24 and 57 of the Contract Act lay down no 


principle at variance with the English common. law. 


They are declaratory i in their nature. 

. -In the present case Rs. 15,000 was paid. to secure 
three promises, one of which was to reimburse plaintiff 
for having carried out an illegal act. The promise to 


‘pay Rs. 15,000 was founded upon a legal and an illegal 


consideration : they cannot be separated in the present 
case.. If the plaintiff had promised to pay Rs. 10,000 
providing his claims for Vindas and Mahamai were met 


and another Rs. 5,000 providing he Were reimbursed 
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for the income-tax arrangement, the illegal consideration 
would be separated from the legal consideration ; but 
he agreed to pay one sum in three instalments and part 
of the consideration (no one can apportion it) was in 
respect of a payment made for a criminal offence. 

If A promises to pay B a sum of money for acting as 
his housekeeper and also for becoming his mistress she 
cannot recover this sum as wages for acting as house- 
keeper [Rex v. Inhabitants of Northwingfield (1)|. In 


said, 


“ If part of the consideration is illegal and ite promise is ot 

divisible and apportionable to the several parts the whole contract is 
void ; asa contract for the hiring of a housekeeper made partly 
in consideration of illicit cohabitation.” 
A contract to pay a fixed sum for the purpose of a 
business of law stationer together with the office of 
distributor of stamps and collector of taxes was held 
wholly illegal as involving the purchase of a public 
office ; the price not being appopiengole [ Hopkins v. 
Peestott (2)]. 


In the present case, if the agveckient nowSsued upon 


was ever entered -into, there were mutual promises each 


forming the consideration for the other. Plaintiff 
promised Rs. 15,000 and in consideration received 


Promises by the defendants to do three things one of 


“which was illegal—namely to pay to the plaintiff the 


_latter’s losses in respect of a criminal transaction 


committed at the defendants’ instigation. 
One of the considerations for the promise to pay 
Rs. 15,000 was illegal, and every part of the contract 


was induced and affected by it. No one can say, and 


the plaintiff does not pretend to say, that he would have 
parted with his money, or any of it, bui for the giving 
of all three promises. 

~ G) 1B & Ad. 932, ~~ 42) (1847) 16 LJ. Ch. 259. 


“Leake on Contracts” (8th Egon) at page 602 it is 
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Mr. Clark tried several times to induce us to-think © 
the contract was severable by asking us to,consider it 
in a converse way. What is the converse way of 
putting it? . 

The defendant promised to do three things one of 


-which was illegal, in consideration of being promised 


Rs. 15,000. ‘Then part of this consideration, and no 
one can say how much of it, has its origin in a promise: 
to do something illegal: one sum being payable for the 
doing of an illegal and a légal act, the whole contract is 
void. 

The . judgment of Willes he in Pickering Vv. 
Ilfracombe Railway (1) on which so much. stress was 
laid was as to the severance of the illegal from the 
legal a of a covenant ina contract and continued as 


follows : 


8 nds of the series of cases of that sort is Gaskell v. King (2) 
where a coveriant: to pay rent and taxes was held not to be avoided 
by including property tax ire ee. 
But the whole. of the promise to pay: income:- iz 
disbursements in the contract set up as having been. 
made in 1932 was bad and was made to settle an account 
between wrongdoers who had been privy to the conceal- 
ment of books from the Income-tax authorities. It is 
not a case of innocent persons entering into a covenant 
to perform acts part of which were ultra vires or 
contrary to statute or against public policy. 

Where a bill of exchange was given to secure 
payment of a debt part of which consisted of money 
lawfully advanced and the rest of money due upon 
an illegal sale, it was held that the gooe part of the 
consideration for the: bill could not be separated 
from the rest and that the whole was void [Scott v. 
Gillmore (2)]. 


(1) (1868) 3 C.P. 235, 350. . (2) 11 East 165, 
- . (3). 3 Taunt 226 ; Addison p. 122, 
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In Lound v. Grimwade (1) a bond for £3,000 was 
given in consideration of a promise not to take civil or 
‘Criminal proceedings. The consideration for the bond 
being in part the abandonment of criminal proceedings 
it was held that the bond was not enforceable. 

When part of the consideration is illegal, this infects 
the whole promise—for there is no way of dividing up 
the promise and saying how much is made in respect of 
the legal consideration and how much in respect of the 
illegal. 

It is impossible here for the plaintiff to say that he 
abandons his claim in respect of income-tax but insists 
on Vindas and Mahamai because he has paid the sum 
of Rs. 15,000 just as it was impossible in Lound v. 


Grimwade (1) to eliminate the promise to forbear from 


taking criminal proceedings whilst retaining poe 
from civil proceedings i in consideration of 43 3000, : 
each case the whole contract was void. 

In the English cases which have been cited to lead 
us to a contrary conclusion there is nothing corrupt in 
the agreement between the parties. There are covenants 
which are severable from the main contract so that 
effect can be given to the latter. In them a contract 
for service is performed by one who undertakes at its 
‘expiry to refrain from entering into competition with 
his former employer to a certain extent ; the bargain is 
‘lawful so far as it is reasonable but the employer cannot 
enforce unreasonable covenants, if they can be severed 
from the rest. 

In Harwood v. Millars Ltd. (2) Scrutton Lik said : 


“*¥ do not doubt that the Court may and in some cases will 
enforce a part of a covenant. in restraint of trade even though 
taken as a whole the covenant exceeds what is reasonable. But 
in my opinion that ought only to be done in cases where the part 
so enforceable is clearly severable, and even so only in cases 

(1) (1888) 39 Ch.D.605, = (2) (1947) 1 .K.B. (C.A.) 305. 
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where the excess is of trivial importance, or merely technical, ‘and 
not part of the main purport and substance of the cleuse. It 
would in my opinion be pessimi exempli if when an employer had 
exacted a covenant deliberately framed in unreasonably wide 
terms the Courts were to come to his assistance and by applying 
their ingenuity and knowledge of the. law, carve out of this void 
covenant the maximum of what he might validly have required.” 


I take this to,mean, applying its principle to the. 
present case, that if in a contract which is meant to be 
a legal one there is some severable covenant which is 
illegal and which does not go to the root of it the rest 
may be enforced : but I cannot think it right that part 
of a contract should be allowed. to stand, where. the 
parties contemplated that its fulfilment should depend 
upon making an unlawful payment in respect of income- 
tax assessment, or that the promise to do so when 
coupled with other promises and ‘made for-a single 
consideration can be set aside and the remainder of the 


promises enforced for the benefit of the promises. It 
-seems tome that this view is entirely consonant with 


Pickering v. Ilfracombe Railway (1) and Gaskell: v. 
King (2). - : ms 

My learned brother has preferred not to express an 
opinion as to whether any legal effect could be given 
to the alleged agreement, for in his opinion there was 
never any contract, whether lawful or unlawful, conclu- 
ded between the parties. As I am in entire agreement 
with the view he has taken of this matter I need pot set 
out my reasons at any length. . 

It has been. conceded that the conversation between 
Subbiah and Vellayan in 1930 could not by itself be _ 
tegarded as having concluded a contract. Its térms 
were altogether too vague. It was argued that at that 
time the appellants were still in possession of various 


. account books which they held as agents of the respon- 


« (1) (1868) 3 C.P. 235, 250. (2) 11 East 165, 
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dents and that they hada lien upon them for their 
charges which, of course, would be unaffected by the 
fact that in an ordinary suit these charges were statute 
‘barred. Mr. Cowasjee on behalf of the respondents 
disputed this and said that all material books had been 
handed over at a much earlier date, but for the sake of 
argument it may be assumed in the appellants’ favour 
that they are right. Hence it is said they would not 
give up the books until they had a promise to pay the 
charges. Butin my opinion the evidence does not bear 


out this view. All that Vellayan did on the appellants 


‘own showing was to give an assurance that any out- 
standing matters would “ be gone into at the time of 
partition”’ and Subbiah in his. evidence says “I was 
agreeable to that.” This could never amount to a 
promise, as contended, that claims in respect of statute 


barred debts going as far back as 1903 should be paid | 


without further question. Mr. Clark agreed that this 
conversation was not by itself sufficient upon which to 
found any concluded agreement to that effect. 
In 1932 the first plaintiff was being pressed for a 
debt of Rs. 15,000 due to the defendant. 1 have already 
referred to the material part of his evidence in this 
.connection. There was a discussion at which Vellayan 
. was present, and in effect, the elders urged the parties 
‘to do what was right. It was agreed that Rs, 15,000 
was due from the first plaintiff to the defendant. As 
regards the plaintiff's set off or counterclaim he lacked 
the documents which were necessary to establish it and 
the elders said, in Arunachellam Chettiar’s words, 
“without the records it could not be settled then.” 
But the claim for Rs. 15,000 was settled “so that 
they may not incur Court cost.” P.A.P. Palaniappa 
Chettiar said 


““We said that without the letter we can’t decide anything 
with reference to that for the present, and after the letters are 
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produced the matter may be decided upon and we would make 
settlement with reference to money due to C.T.M.N. firrg.” 


Thus one indebtedness was settled and the other 
matters were left undecided. , 

In my opinion therefore even assuming the aioe 
agreement to have been a lawful one the evidence does: 
not bear out the allegation that it- was in fact made. 
The first plaintiff did not dispute his obligation to pay 
Rs. 15,000 ; there appears to have been no argument 
about this later but only the suggestion that there ought 
to be a contra-account and ‘a balance struck... When 


it was pointed out by the elders that the materials by 


which this could. be done were lacking, the plaintiff 
paid the defendants without further ado. 
In saying that sums were due to him the plaintiff 


had referred to the alleged promise by Vellayan which 


we are now told was made in 1930. He really had no 
claim at all upon.that, and must perfectly well have 
known ‘that he was merely seeking ‘to revive obligations 
which were’barred by statute. Having no documents 


. to prove tothe elders that those obligations ever existed 


he was forced to leave the whole of that matter to a 
future date. ; 

For all. these reasons it appears to me that this — 
appeal must be:dismissed. In this case, in addition to 
the ad valorem costs there will be a special advocate’s 
fee of twenty. gold. mohurs for the first and ten for each 
aubceedin g day of: hearing. 
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INSOLVENCY JURISDICTION. 


Before Mr. Justice Dunkley. 


_IN THE MATTER OF T.S.N. CHETTYAR FIRM.* ee 


: f : Apl. 24.. 

Insoluency—Rangoon Insolvency Act, s.7—Cases in which Offictal Assignee 
claims higher title than insolvent had —Cases falling within ss, 55,56—Scope 
of s.7 not confined to these—Discretion of Insolvency Court to exercise 
jurisdiction—Far distant third parties—Inadvisability of deciding all 
disputes on motion— Proviso to s.7, application ag —Katigoon Insolvency 
Act, s. 36 (4) (5). 

Section 7 of the Rangoon Insolvency Act is not limited in its scope to 
matters in which the Official Assignee by the operation of the insolvency jaw 
claims a higher -title than that which the insolvent himself would have had» 
nor is it confined to cases falling within ss. 55 or 56 of the Act. But the Insol- 
vency Court may, in its discretion, refuse to exercise its jurisdiction in fairness 
to far distant third parties whose rights may be difficult to ascertain apart from 
a regular suit, or when it is not advisable to decide on motion the questions in 
dispute. 

' IJnanendra Bala v. The Official Assignee, Calcutta, 1.L.R. 54 Cal. 251, 
followed. 

There is nothing in. the provisions of the proviso tos. 7 to show that it . - 
applies only when the respondent third party has been summoned and 
examined under s, 36° of. the Act. But the application of the proviso is 
restricted to the two matters arising under sub-sections (4) and (5) of the Act, 
that is, under sub-section (4) the question. whether the third party is. indebted 
to the insolvent, or under sub-section (5) the question whether the third party 
j8 in possession of property belonging to the insolvent. Unless all parties 
agree, if such indebtedness or. possession is denied by the third party the 
jurisdiction of the, Court'to try the matter is wholly excluded and it does not 
matter whether the denial has been made in the course of examination under — 
8, 36 or at any other time. 

S. 36 (5) .has in view only the case of property adiffittedly belonging to the 
insolvent the whereabouts of which the Official Assignee desires to discover ; 
it relates to possession and not to. title, Where the ownership of or title to the 
property is in dispute, s.36.(5) has no application and the jurisdiction of the 
Insolvency Court is not barred in such cases by the proviso to s. 7. 

Chinnappa Mudali v. The Official Assignee, Madras, 1.L.R. 55 Mad. 385 ;. 
Evelyn Popaly v. The Official Assignee, Madras, [1938] Mad. 72, referred to. 

The Official Assignee, Madras v. E. Narasimha Mudaliar, 1.L.R. 52 Mad. 
717, dissented from. 


Clark for the Official Adapuies? 
P. K. Basu for the respondent Palaniappa. 


Foucar for respondents 1 and 2 in Petition No. it. 
.* . .. .  * Insolvency Case No. 14 of 1930. of this Court. : 


RA 2 RCIA. 
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Dunxtey, J—In connection with the insolvency of 
the T.S.N. Firm twenty petitions have been filed by the 
Official Assignee for setting aside certain transfers on 
various grounds, and declarations that certain immov- 
able properties vest in the Official Assignee as being 
properties of the insolvent firm divisible among the 
creditors. These petitions have been numbered serially. - 
In petitions Nos. 1, 8, 9, 11,12, 15, 19, 4, 5, 14-and 16, 
Mr. P. K. Basu for A.P.L. Palaniappa Chettyar, and 
Mr. Foucar for the 1st and 2nd: respondents in petition 
No. 11, lave taken the objection that either the 
Insolvency Court has no jurisdiction to hear and decide 
these petitions, or, if it has. ju@isdiction, then the 
exercise of that jurisdiction is discretionary; and on the 
facts alleged in the petitions the Insolvency Court ought 
to decline to exercise jurisdiction and to direct the 
Official Assignee to prosecute his claims by instituting 
regular suits in the ordinary civil courts having jurisdic-- 
tion in_respect of the questions in dispute in the 
Several petitions, in regard to which. i asia has beet : 
taken to jurisdiction. 

The jurisdiction of the Insolvency Bout ins matters ~ 
of this kind is conferred by the provisions of section 7 - 
of the Rangoon Insolvency Act (formerly the Presidency- . 
Towns Insolvency Act), and the extent of the jurisdiction 
conferred by that section and the manner of its exercise . 
have been considered in a number of decisions of the 
High Courts of Calcutta and Madras, and there are | 
numerous decisions of the English Courts under the 
similar provisions of the Bankruptcy Acts. 1 am well 
aware that, according to the English decisions, where 
the Trustee in Bankruptcy claims t@ the property in 
dispute as against a stranger to the bankruptcy no higher 


‘right by reason of the special provisions of the bank- 


ruptcy law than the insolvent himself had, the question | 
at issue bétween.the Trustee and such third party cannot 
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be tried within the jurisdiction of the Bankruptcy Court, 
and I consider it unnecessary to refer to the decisions 
on this point. But it has been pointed out in many 
decisions that under the provisions of the Rangoon 
Insolvency Act the jurisdiction of the Insolvency Court 
in regard to claims by the Official Assignee against third 
persons is a discretionary jurisdiction ; that conditions 


existing in India and Burma are entirely different to the’ 


conditions existing in England, and for this reason in 
India and Burma the discretion of the Insolvency 
Judge cannot be fettered by such rigid rules. as those 
imposed by the English Bankruptcy Law. The leading 
cases of the Calcutta and Madras High Courts on this 
subject are Jnanendra Bala Debi v. The Official Assignee 
of Calcutta and others (1) and The Official Assignee of 
Madras v. E. Narasimha. Mudaliar (2). Mr. Basu has 
_argued that these decisions are opposed to one another 
and that in Calcutta the rigid rule of English Law has 


been adopted, but, in my opinion, that isnotso. Immy 


_ view, the principle of law laid down in both these cases 
_is exactly the same and is correctly enunciated in the 
last paragraph of the head-note of the Madras case, 
which reads as follows : 


“Where the Official Assignee, standing in no higher position 
’ by reason of the special provisions of the Insolvency Law than the 
bankrupt himself, seeks to recover a debt which is not admitted, it 
is a matter of discretion for the Judge sitting in Insolvency whether 
in any given case he should deal with such a claim in the. 
‘Insolvency Court, or refer it to the machinery a the or dinary 
Courts.” 


‘No doubt the application of this nails is ee 
in the two Courts, and the Madras High Court in its 
insolvency jurisdiction is prepared to entertain and 
decide many disputes between the Official Assignee and. 


(1) (1925) L.L.R. 54 Cal. 251. . = (2) (1929) 1LL.R. 52 Mad. 717. 
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strangers to the insolvency which would in the Calcutta 
High Court be referred to the ordinary Courts for 
decision, but this is nothing more than a divergence of 
practice. It is, as a matter of law, clear that section 7 
of the Rangoon Insolvency Act is not limited in- its. 


scope tO matters in which the Official Assignee by the 


operation of the Insolvency Law claims a higher title 
than that which the insolvent himself would have had. - 
So far as this Court is concerned I am, with the greatest 
respect, content to adopt and follow the practice of the - 
Calcutta High Court. In#Jnanendra Bala Debi v. - 
The Official Assignee of Calcutta (bs Rankin J. said diet 
pages 258 & 259) : ; 


«When the Official Assignee ‘made up his mind as a result of 


_ his investigation to move the Court to’declare that the lady was a 


mere benamidar for the insolvent and had so been for something 


“like ten years, he bad to choose: what course he -would take:, ‘The 


ordinary course, having regard to the subject. matter: and the 


~length of time over which the investigation might: have. to’: be 


carried, would have been ‘to commence a suit against the: lady ‘for 

a declaration that she was a benamidar for the insolvent. _ But 

under section 7 of the Presidency-Towns Insolvency Act this Court 

in its Insolvency Jurisdiction has jurisdiction to determine such a- 
point as that’; just in the same way as where a person who carries © 
on a retail business becomes an insolvent in this Court, the Court _ 
would have jurisdiction by motion in Insolvency to collect debts’ 
due to the business by third parties’ in Tipperah or somewhere. 
else. Asa rule, however, that class of proceeding against a mere 

third person as against whom the Official Assignee claims no higher . 
title than the insolvent’s is not brought in the Insolvency Jurisdic-. 

tion, and in any ordinary case any ‘such motion brought in that _ 
jurisdiction unfairly and unreasonably, would be refused as the ; 
learned Judge is in no way obliged in the Insolvency jurisdiction. 
to try.such a question. I would guard'myself from being supposed 
to Jay down that the only proper subjects for such a motion are 
cases within sections 55 and 55 of the Presidency-Towns Insolvency 
Act. There are many other cases. There may be cases, ‘for . 





{1) (1925) L.L.R. 54 Cal. 251. 
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example, where a property is claimed as having been taken by the 
opposite party from the-insolvent after an available act - of 
bankruptcy and it can be successfully claimed if the opposite party 


cannot bring himself within the protective sections. There. may" 


be cases where a transfer can be set aside if it is after an adjudica- 
tion order. There are cases which come under section 53 of the 
Transfer ‘of Property Act, where the righ tasserted by the Official 
Assignee is a right which belongs to creditors as such. It is import- 
antthat it should be understood, first, that the rule that the Official 
Assignee should have recourse to this jurisdiction only when he 
has a higher title than the insolvent’s, is not arule of law in the 
sense that the Insolvency Court has not the jurisdiction to entertain 
i a case and, secondly, that it isfot restricted only to sections 
 55and’56. But the rule is gvell established if it is not rigid, and it 
is necessary in fairness to third parties who cannot help their 
creditors, debtors. or cestuis qui trustent going insolvent, who may 
live far from Calcutta, and whose right may be difficult to 
ascertain apart from a regular suit.’ It is necessary also in the 
interests of this. Court which cannot undértake in its Insolvency 
Jurisdiction to collect debts'all over India or to decide on motion 
all classes of disputes merely because an insolvent or his-estate is 
a party.” a) 0 = 


With the greatest respect, I am prepared to exercise s my 
discretion in | accordance with the rules laid down by 
Rankin J. 

Since that judgment. was delivered a proviso has 

-been added to section 7 of the Rangoon Insolvency Act 
in the following terms : — 

“ Provided that, unless all the parties otherwise agree, the 
power hereby given shall, for the purpose of deciding any matter 
arising under section 36, be exercised only in a manner and to the 
extent provided in that section.” 


This proviso was considered by a Full Bench of- the 
Madras High Court 1 in The Official Assignee of Madras 
Ve E Narasimha Mudaliar (1), and it was held that 
the proviso applied only when the respondent third 
party had been summoned and examined under the 





(1) (1929) 1.L.R. 52 Mad. 717. 
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_ provisions of section 36 of the Act. With the greatest 


respect, I find myself unable to accept such a narrow 
interpretation of the proviso. The provisions of the 
proviso have again been considered by the. Madras. 
High Court in N. Chinnappa Mudali and three others: 
v. The Official. Assignee of Madras (1) and very tecently 
in Evelyn Popaly v. The Official Assignee of Madras (2), 


. and the original decision in The Official Assignee of 
‘Madras v. E. Narasimha Mudaliar (3) appears to have: 


been considerably modified. With the greatest FeRDEE 
I am unable to agree thag pthe proviso | applies only when 
the third party has been actually . examined ease 
section 36, for I can find nothing in the proviso limit- 
ing its application in this manner, But-I agree with. 
the decision in Chinnappa Mudali v. The Official 
Assignee of Madras (1) that’ the application of the 
proviso is restricted to the two matters arising under’ 





sub-sections (4) and (5) of section. 36, that is, under’ 
sub-séction. (4) the question whether the third party 


is indebted to the insolvent, or under sub-section (5). 
the question whether the third party is in possession of : 
property belonging to the insolvent. Unless all parties. 
agree, if such indebtedness or such possession is denied. 
by the third party, the jurisdiction of the Insolvency 
Court to try the matter is, in my opinion, wholly 
excluded, and it does not matter whether the denial. 
has been made in the course of examination under 
section 36 or at any other time. But sub-section (Sy 
of section 36 has in view only the case of. _property. 
admittedly belonging to the insolvent, and the object. 


_ of the sub-section is to enable the Official Assiynee to- 


discover its whereabouts ; if’ relates to possession only 


and not to title. Where. the ownership of, or title to- 


the ‘property is in ‘dispute this sub-section has no. 


eat (1931) LLR, 5 Mad. 385. (2) LL.R. [1938] Mad. 72. 
3) (1929) LE.R. 52 Mad. 717. 
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application, and consequently the jurisdiction of the 
Insolvency Court under section 7 is not barred in such 
cases by the proviso to the section. — 


[On the facts his Lordship said that the partners of 
the T.S M.R.K.R.M. Firm of Pyapén were also partners 
of the insolvent firm of T.S.N. and consequently the 
assets of the former firm had vested in the Official 
Assignee. Palaniappa was at all material times its agent 
and had transferred the assets of the firm which the 
‘Official Assignee was claiming. Palaniappa was a 
respondent in all the petition8*and his near relations 
were the other respondents. Palaniappa was in 
possession of the properties and the: relatives were his 
nominees only. His Lordship held that in no case was 
the jurisdiction of the Court barred by the proviso to 
s.7. Palaniappa was bound to account to the firm for 
all his dealings and therefore was accountable to the 
‘Official Assignee ; and therefore the petitions could be 
heard and decided by the Insolvency Court.]-_ 


- On one general ground I have no doubt as to what 
‘the answer to this question ought to be. Palaniappaas 
agent of the T.S.M.R.K.R.M. Firm was acting in a 
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fiduciary capacity towards the firm and was bound to — 


account to the firm with the utmost strictness for all his 
‘dealings with the firm’s property. He is bound to 
account to the Official Assignee with equal strictness, 
as the Official Assignee has become vested with 
all the assets of the firm, and he must account in 
these Insolvency proceedings and nowhere else. It 
would be monstrous if the Official Assignee, in order 
to obtain. a proper accoufhting from the agent of an 
insolvent and to investigate his dealings with his 
. principal’s. property, were obliged to undergo the 


\extreme incorvenience and.incur the great expense of - 


filing a series of suits against the agent in various civil 
54 
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“Courts. Clearly. such an account can be taken and 


such an investigation can be made most conveniently 
and expeditiously in the’ Insolvency Court and ought to: 
be done ‘here. In my opinion, these petitions: afford. 
striking examples of the kind pf exceptions to the 
ordinary rule which Rankin J. must have had in mind 


, whén in Jnanendra Bala Debiv. The Official Assignee of 
Calcuita (1) he said (at page 259) : 


“It is important that it should be understood, first, that fic 


. rule that: the Official Assignee should have recourse to this juris- 


. diction only.when he has a higher title than the insolvent’s, is not 


a rule of law in the sense that the Insolvency Court’ has not the: 
jurisdiction to entertain such a case and, secondly; that it is not. 
restricted only to sections 55 and 56.” 


In four of the petitions now under Consideration there. 
_ are, of. course, other respondents, but’ they are so 


intimately connected with A.P.L. Palaniappa as to raise. 


the inference that they are ‘his nominees, and; as: 


it appears that even in these four. Cases Palaniappa is: 


“in possession of the properties concerned, the insertion 


of their names in certain transfers cannot bea sufficient 
ground for the exercise of my discretion in a different: 


. way. 


A further Sti has been’ raised on behalf of A. P, 1 
Palaniappa i in connection with petitions Nos. 4, 5, 14- 


‘and 16; and. that-is that the properties concerned in: 


these petitions originally: belonged to the T.S. Firm, 
and that the original transfers by the. T.S. Firm have: 
been set aside by this Court, in previous judgments in: 


this insolvency, only to the extent of the interest of the 


partners of T.S.M.R.K.R.M. in the T.S. Firm, andor 
this foundation an elaborate argument based on the law" 
of partnership has been constructed. This point has, in: 
my opinion, already been dealt with and answered. 
in the judgment of my brother Braund,. dated Sth 
(1) (1925) L.L.R. 54 Cal. 251. ; Bposeon 
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December 1937, and in the judgment of the Court of 
appeal on appeal therefrom (Miscellaneous Appeal 
5 of 1938). In the course. of his judgment Braund J. 
said : : 

“The T.S.N. Firm téok over from the T.S. Firm all. those 
assets relating to that part of its business which was conducted in 
Rangoon, India, and Malay States, while the new Pyap6n firm 
took over all the other assets of the T.S. Firm with one-exception. 
It was in short a splitting up of the T.S. Firm into two parts and 
an apportionment of the assets _between ‘the two groups’ which 
emerged out of the T.S. Firm.” 


In his evidence in connection with.the matter then 
before the Court Palaniappa said. 

“TI was connected with T.S. Firm of Pyapén for 5 or 6 years. 
After I was in T.S. Firm for 3 years it became T.SJM.R.K.R.M. 
T.S. business continued until it became T.S.M.R.K.R.M. T.S. 
was carrying on and T.S.M.R.K.R.M. was also carrying on ; one 
did not replace the other. TS. only existed for the purpose of 
winding up.” ; OR cane 
It is common ground that Palaniappa was the duly 
constituted agent of both firms. Later in his evidence 
he said ‘I renewed the mortages in favour of T.S. Firm 
in the name of T.S.M.R.K.R.M. and put them in 
T.S.M.R.K.R.M. Firm.” I myself was a member of the 
appellate Bench which heard the appeal from the 


judgment of my brother Braund, and in the course of 


my judgment I said : 


“ The T.S.M.R.K-R.M. Firm took over as a going concern the 
T.S. business at Pyapon, and all the assets of the latter business 
were shown as assets in the books of T.S.M.R.K.R.M. Firm. The 
agent who, as I have said, had a full power of attorney from the 
T.S. Firm, was obliged to dval.with the properties remaining in 
the name of the T.S. Firm in accordance with the orders of the 
partners of the T.S.M.R.K.R.M. frm. The T.S. Firm ceased to 
have any beneficial interest in these ‘properties, the beneficial 


interest in which was vested in the T.S.M.R.K.R.M. firm; they, 


in fact, constituted the assets of the latter firm.” 
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It is therefore clear that when the T.S.M.R.K.R.. 
came into existence the T.S. Firm ceased to exist exce 
in name. In regard to the properties of avhich the T 
Firm still continued to hold the legal title, that fu 


-held such title as bare trustees for the T.S.M.R.K.R. 


Firm. The beneficial interest in all such propert 
belonged to the latter firm and. has vested in the Offic 
Assignee.. Hence the. whole of the interést origina 
held by the T.S. Firm in these properties has vested 
the Official Assignee, and ‘therefore, in my opinion, 
this ground there is no substance in the point wh: 
has been raised. 

The plea in bar of jurisdiction of this Insolvet 
Court therefore fails in respect of all the petitions < 
the petitions will now be heard and decided on 
merits by this Court in due course. The costs of 


- trial of this issue in regard to jurisdiction, which 


been raised by A.P:L.-Palaniappa, must in any event 


paid by him to the Official Assignee, advocate’s 


twenty gold mohurs.. 
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Before Mr. Justice Mosely. 
MAUNG,PO KWE v. MA PWA SHEIN.* 


Maintenance order—Decree for restitution of \conjugal rights—Husband's 
failure to comply with conditions—Suit filed to evade payment—Order for 
separate residence of wife—Non-complance. with order—Refusal of 
Magistrate to cancel maintenance order—Criminal Procedure Code, s. 489 (2). 


A husband who obtains a decree for restitution of conjugal rights must 
comply with the conditions of the decree, and failure to comply with those 
conditions would justify the Magistrate in holding that an order of maintenance 
made previously against the husband under s. 488 of the Criminal Procedure 
Code should not be cancelled. Where the suit for restitution is brought, not 
with a view to take the wife back, but to evade the payment of maintenance, or 
the husband fails to comply with the conditions of the decree, ¢.g. fails to 
provide a separate accommodation for his wife as required by the decree for 
restitution, the Magistrate is justified in the exercise of his discretion under 
8, 489 (2)-of the Criminal Procedure Code in refusing to cancel the order of 
maintenance. : 

Bulaki Das, In re, 1.L.R. 23 Bom, 484; Devi Ditta v. Ganga Devi, 
4Cr. LJ. 73; Maung Pan Aung v. Ma Hinwe Bou, 1 B.L.T. 104; Maung Tha,U 
v. Maung Mya Khin, 9 B.L.T. 162; Nur Muhammad v. Ayesha Bibi, 1.L.R. 27 
All, 483, referred to, : 


Shu Maung for the applicant. 

MOosELY,-J.—The applicant, Ma Pwa Shein, obtained 
an order for maintenance of herself at the rate of Rs. 3 
amonth-and of-her child at the rate of Re 1 per month 
on the 2nd January, 1936. Immediately afterwards, 
on the 25th January, 1936, the respondent, her husband 
Maung Po Kwe, filed a suit for restitution of conjugal 
rights, which was resisted. Ma Pwa,Shein had left the 
house because her husband brought a lesser wife to it. 
She was willing to go back to him on condition that she 
was provided with a separate house, and there was a 
decree accordingly for restitution of conjugal rights on 
condition that the plaintiff provided his wife with a 
separate house for dwelling in in their village, Tawbo. 
In January, 1939, Ma Pwa Shein applied under section 
490, Criminal Procedure Code, for arrears of maintenance 


* Criminal Revision No. 141B of 1939 from the ‘order of the Township 
Magistrate (2) of Kyunhla in Cr. Misc: Trial No. 1 of 1939, 


Refer ~ 67117 40)2. 
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for herself from the 2nd January, 1938, to the 2nd 
January, 1939, Rs. 36, and for the child from*the 2nd 


- August, 1938, until the same date, Rs. 5, Rs. 41 in all. 


Maung Po Kwe objected that he had obtained a decree 
far restitution of conjugal rights, but this objection was’ 
not gone into. In the order now under revision, 
recorded in the diary of the 28th February, 1939, the ~ 
Magistrate held that the order of the Civil Court did not 
affect the order for maintenance, and directed Maung 


- Po Kwe to pay the Rs. 41 in question and costs. 


This order, of course, was erroneous, and-is contrary — 


to section 489 (2), Criminal Procedure Code. The law 


reads as follows : 

“ Where it appears to the Magistrate that, in consequence of — 
any decision of a competent Civil Court, any order made under 
section 488 should be cancelled or varied, he shall cancel the order: 


-- or, as-the case may be, vary the order accordingly.” 


The: order of the Civil Court does not affect the : 
question of Maung Po Kwe’s liability to maintain the 


child: Nan Saw Shwe v. Maung Hpone (1). As regards 


“the order for maintenance of the wife, the law itselfis 


clear enough. The decree of the Civil Court has to.be.. 
considered, and if the wife persists without cause in 
refusing to live with the husband, then the tes for 
maintenance.is to be cancelled. 
There is no reported ruling of this Court on the 
subject. There are two judgments reported in unauthor- 
ized reports, Maung Pan Aung v. Ma Hmwe Bon (2) 
and Maung Tha U v. Maung Mya Khin (3), which’ 
quotes In. re Bulaki Das (4) as authority. Nur Muham- 
mad v. Ayesha Bibi (5) is to the same effect. 2 
' Of course, the party who obtains a decree for 
restitution must comply with the conditions of the. 
decree, and failure to comply with those ee 


(1) 6L.B.R.127, | (3) 9 B.L.T, 162, 
(2) 1 BLT, 104, (4) (1898) LL.R. 23 Bom. 484. 
; (5) (1905) LL.R. 27 All. 483. 
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would justify the Magistrate in holding that the order 
for maiutenance should not be cancelled. A decision 
of the Chief Court of the Punjab to this effect is 
Devi Ditta v. Ganga Devi (1). 

Another case where the Magistrate would be justified 
in not cancelling the order for maintenance is where 
the suit for restitution is brought, not with a view to 
take the wife back, but simply to evade the payment of 
- the allowance awarded, and there the Bombay High 

‘Court has passed a rule that the order of the Magistrate 

‘must remain in force until the husband has executed 
' the decree against his wife by taking her home (Bombay 
High Court Circular Rule “Bombay Gazette” 8th 
January, 1892). 

The High Court of Madras has held also thai where 
the object of getting the decree for restitution was 
merely to get the maintenance order cancelled, as was 
shown by the husband’s refusal to provide proper 
accommodation for his wife, the Magistrate ought not in 
_ the exercise of his discretion under section 489 (2) to 

cancel the order for maintenance. 

In the present case it would seem that the husband 
after obtaining his decree for restitution, took no steps 
to execute it, and actually paid the maintenance until 


‘the 2nd January, 1938. That is a matter, however, | 


‘which should be properly. established. There is 
‘nothing either to show that the husband either provided 
separate accommodation for his wife, or refused to do 
-so, and that, again, should be judicially established. 
‘The Magistrate’s order for payment of the arrears, 
Rs. 5, for the child will be maintained, but the order 
for payment of Rs. 36, arrears of maintenance for 
Ma Pwa Shein, will be set aside, and the Magistrate 
‘directed to make further enquiry in the light of these 
remarks and pass proper orders accordingly. 
cl (i) 4Cr. LJ. 73. 
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Before Sir Ernest H. Goodman Roberts, Kt, Chief Justice, 
and Mr. Justice Dunkley. 


* THE KING v. KYAW AYE* 


Prevention of Crime ‘Young Offenders) Act, s. 25—-Offence of theft by juvenile 
offender—Magistrate’s choice—Imprisonmert or whipping—Detention in 
Borstal—Magistrate’s order of detention in Borstal—Sessious Judge's ordev 

of whipping in liew of wdetention—Order aiz enhancement of sentence— 
Whipping Act, s. 3—Criminal: Procedure Cocie, s. 423 (1) (b) (3). 

For an offence of theft, under s. 380 of the Penal Code, the Magistrate has: 

the choice of sending the juvenile offender to prison, or, in lieu thereof, he may 


' either cause him to be whipped or send him- to the Borstal Institute. Where- 


the Magistrate has decided to send the offender to Borstal, the Sessions Judge: 
has no power to convert the order.of detention into a senterice of whipping: 
The power to order a person to be whipped is only in lieu of another punish-- 


-ment under the Penal Code, and the Sessions Judge’s order amounts to an 


enhancement of sentence which is illegal. 


King-Emperor v. Ah Htwe, 1.L.R. 14 Ran. 119; ‘Ginpetesce? v. Isntail,. 
LL.R. 14 Ran. 625 ; Tha E v. King-Emperor, I.L.R. 14 Ran, 143, referred to. 


Myint Thein (Government Advocate) for the Crown.. 


An order of reference for the decision of a Bench 
was made as follows by 


Ba U, J.—Respondent Kyaw Aye, aged 18, was tried and’ 
convicted on a charge of cattle-theft under Section 380, Penal. 
Code, and ordered: to be detained in the Borstal School for’ 
4 years. On appeal the learned Sessions Judge of Bagsein: 
confirmed the convicticn but set aside the order of detention and. 
in lieu thereof gave him 20 lashes. 

The question is whether the sentence of: whipping given in: 
lieu of the order of detention in a Borstal School amounts to: 
enhancement within the meaning of section 423 (1) (6) (3), Code: 
of Criminal Procedure. 

The learned Government Advocate submits that it does. His: 


- contention is that though whipping can be given under section 3- 


of the Whipping Actin addition to or in lieu of any punishment to 








* Criminal Reference No. 34 of 1939 sciiaates out of Criminal Revision 
No. 125A. of 1939 of this Court. 3 
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which an offender is liable, it cannot be given in lieu of an order 
of deteation in a Borstal school as the order of detention is not a 
punishment. 

An order of detention passed under section 25 of the Piven 
tion of Crime (Young Offenders) Act according to the learned 
. Government Advocate ‘has the same legal effect as an order passed 
under section 562 of the Code of Criminal Procedure. 

He contends that punishment as used in section.3 of the 
Whipping Act means the kind of punishment as set out in 
‘Section 53 of the Penal Code. There are six kinds of punishment 
as set out in that section, namely, - 

(1) death 

(2) transportation 

(3) penal servitude 

(4) imprisonment, rigorous or simple 
(5S) forfeiture of property 
(6) fine. 


If the order passed under section 25 of the Prevention of - 


Crime (Young Offenders) Act has the same legal effect as an order 
_ passed under section 562 of the Code of Criminal Procedure, it 
‘cannot then be punishment in lieu cf which whipping can be 
given. In my opinion it does not have the same legal effect as an 
order passed under section 562 of the Code of Criminal 
Procedure, 
The object anderiying the jnfiction of punishment i is to make 


the offender suffer either in person or in purse or in both so that . 


he may not follow his errant way in future and at the same time 
to make others understand that they will be dealt with similarly if 
they commit any offence against society. This being recognized 
not to meet the case of a person having the first lapse in his life 
from the path of rectitude, section 562 was introduced. Under 
the said section a person who has his first lapse in life need not 
be sentenced to punishment. Provided certain conditions set out 
in that section are fulfilled, he may be given a chance of reforming 
himself by being let off on recognizances for a certain period of time. 
If he does not behave himself well within that period, he can be 
recalled and sentenced to any kind of punishment as prescribed 
in section 53 of the Penal Code. The order. thus passed under 
section 562 is what I may call an order putting a man on probation 
of good conduct for a certain period of time. It does not affect 
him either: in person or in purse ; but the order passed under 
section 25 of the Prevention of Crime (Young Offenders) Act 
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affects the offender directly in his person. Though he is not sent 
to jail, he is detained according to his age either in a Borstal 
school or a training school. It thus deprives him of his liberty. 
To be deprived of one’s liberty is in effect a punishment. 
Detention in a Borstal or training school lies midway tetween 
rigorous and simple imprisonment. A man sent to rigorous 
imprisonment has to do hard manual labour ; whereas a man sent 
to simple imprisonment is allowed to pass his time in idleness. 
In the case of a boy sent to a Borstal or training school he is 


-neither asked to do hard manual labour nor allowed to pass his 


time in idleness. He is taught some useful trade so thal. he may . 
become a useful citizen on his release. Such being the case, I am 

of opinion an order passed under section 25 of the Prevention of 
Crime (Young Offenders) Act is a punishment within the meaning 
of section 2 of the Whipping Act. That this is so isin my opinion 
proved by. “what section 10 of the aforesaid Act says. Under the 
said section whipping can be given in lieu of the order of detention 
in the case of a boy under 16 years of age. Further,.I may point 
out that the learned authors of the Law of. Crimes, Ratanlal and: 
Thakore, are also of opinion that detention in a reformatory is a_ 
punishment within the meaning of section 53 ‘of the Penal Code. 

They say “To the six kinds of punishment mentioned in the 


‘section two: more are added. by..subsequent enactments, namely 


whipping and detention in reformatories.”’ (See page 85 of their 
book, 14th Edition.) . 

As this is, however, an important point, I refer the istlosine 
questions for decision by a Bench, full or otherwise as the learned 
Chief Justice may decide : 

(1) Whether whipping can be given in lieu of an order of 
detention in a Borstal School ? 

(2) If so, how many stripes should be regarded as equivalent 
to.a particular period of detention ? 

' I may note that the sentence of whipping i in this case has been 
carried out. 


RoBERTs, C.J.—In this case two questions have been 
referred for our decision. The first is whether 
whipping can be given in lieu of an order of detention 
in a Borstal School, and the second, if so, how many 
stripes should be regarded as equivalent to a particular 
period of detention. 
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The facts out of which this question arises are 
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-conceined with a matter in which the respondent and Tse kive 
< . v. 
another were tried for an offence under section 380 of xyaw'avz. 


the Penal Code and the Fourth Additional Magistrate 
-of Bassein passed an order against the respondent of 
four years’ detention in the Borstal Institute. The 
learned Sessions Judge thought that this was unsuitable 
and substituted for it a sentence of twenty lashes of 
whipping which, we regret to learn, has been carried 
out, 

Now, under section 3 of the Whipping Act, whoever 
‘commits, among other offences, an offence against 
section 380 of the Penal Code may be punished with 
whipping in lieu of any punishment to which he may, 
for such offence, be liable under the said Code : that is 
to say, the Magistrate who tried the case might have 
decided to order whipping in the case of this respon- 
dent ; but what, in fact, he decided to do was to send 
him to be detained in the Borstal Institute. How, 


ROBERTS, 
CJ. 


then, did the learned Sessions Judge pass a sentence of 


whipping ? He could only do so by invoking section 3 
of the Whipping Act and he could only pass a sentence 
of whipping in lieu of any punishment to which the 
respondent might be liable under the said Code, that is 
to say, he could only pass a sentence of whipping in 
lieu of a sentence of imprisonment ; but the respondent 
had never been sentenced to imprisonment and in order 
to give the learned Sessions Judge power to sentence 
him to whipping he must notionally reconvert the order 


sending him to the Borstal Institute into a sentence of » 


imprisonment. He has no power to do so as that would 
be enhancing the sentence. Itis clear that a Magistrate, 
in such case, has two alternatives before him. He may 
send an offender to prison or, in lieu thereof, he may 
either cause him to be whipped or send him to Borstal 
but the power to order.a person to be whipped is only 
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in lieu of another punishment under the Code and once * 
an order of detention in Borstal has been passed there: 
is no power to alter this order to a sentence of 
whipping. eZ 
The. authorities which bear upon the point are 
numerous and clear. In King-Emperor v, Ah Htwe (1). . 
it was pointed out that an order for detention in the 
Borstal Institute in substitution of a sentence of . 
imprisonment is not enhancement, that is to say, it is a. 
lesser sentence than that of imprisonment.. It follows” 
that a sentence of imprisonment must always be an 
enhancement of an order for detention in a Borstal 
Institute. This authority-was followed in Tha E v. 
King-Emperor (2). The latter decision was referred to 


by a Full Bench in King-Emperor v. Ismail (3). 


In the circumstances the sentence which has been 
carried out was an illegal one. . 

- As it has been carried out the records ih be seu 
tack to the learned Sessions Judge for. future guidance: 
in matters of this kind. nereree i 


DUNKLEY, J.—I agree. 


(1) (1936) ILL.R. 14 Ran, 119, (2) (1936) ILL R, 14 Ran, 143. 
x (3) (1936) L.L.R, 14 Ran. 625, 


> 
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ORIGINAL CIVIL. 
Before Mr. Justice Ba U. 
MA SAN -MYINT v. U TUN SEIN.* 


Withdrawal of suit—Leave to file fresh suit—Leave granted on conditions— 
Payment of costs before filing fresh suit—Fresh suit filed withoul fulfilling 
condition—Suit void—Nature of permission granted—First suit withdrawn 
when order passed—Civil Procedure Code, O. 23, r. 1. 

Where the plaintiff is allowed to withdraw his suit with liberty to file a fresh 
-euit under O. 23, r. 1 (2) of the Civil Procedure Code on condition that on or 
before a specified date or before the institution of a fresh suit he pays the costs 
-of the first suit to the defendant, then the payment of costs is a condition 


precedent and if he fails to fulfilthe condition the second suit, if filed, is void ,.° 


.ab initio. os 
“nite permission granted under O, 23, r. 1 (2) of the Code relates not to the 
‘withdrawal but to the right to bring a fresh suit. The withdrawal of a suit 
-does not require the permission of the Court. The first suit is withdrawn when 
:the order is passed, and is not kept pending till the costs are paid or till the 
second suit is filed. : 


Rachh pal Singh v. Sheo Ratan Singh, 118 1.C. 1929 ; R. Fischer v. Mudaly, 
1.L.R.33 Mad, 258 ; Shidramappa v, Nallappa, 1.L.R. 55 Bom. 206, followed. 


Aluint Aziz v. Molla, 1,L.R; 31 Cal.965; Nozir Hussain v, Nathu, ALR. 
(1927) Lah, 159 ; Shital Prosad v. Gaya Prosad, 19 Cal, LJ. 528; Syed Qazi v. 
Lachman Singh, 1.L.R. 5 Pat. 306, dissented from. 

E Maung for the plaintift. 
Zeya for the defendant. 


Ba U, J.—This is a suit for a declaration that the 
plaintiff is the wife of the defendant and’ for partition 
and payment of her share out of the properties acquired 
by the defendant. 

The plaintiff asked for a similar declaration against 
the defendant in Civil Regular No. 192 of 1937 of this 
Court ; but subsequently her advocate asked for permis- 
sion to withdraw the suit with liberty to file a fresh suit. 


In granting her the permission to withdraw the suit 


Sharpe J. passed the following order : 


“I dismiss the suit with costs, as being withdrawn, and give 


the plaintiff liberty to institute a fresh suit if she is so advised. I. 


* Civil Regular. Suit No. 184 of 1938. 
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fix the advocate’s fee at seven gold mohurs’: ; and I also make it a 
condition for the institution of a fresh suit that all the costs of the 
present suit must be paid to the defendant before the plaintiff is. 
allowed to file a fresh suit.” S 


UE Maung on behalf of the plaintiff admits that: 
the costs were not paid before the “institution of the 
fresh suit and, in. fact, according to U E Maung, the 
costs have not been paid up to date. Because of this 
one of the pleas now taken in defence is. that the suit 
is void ab initio. : 

There isa conflict of decisions on this point. The 
Calcutta, Lahore and Patna High Courts hold one tiew, 
while the Madras, Bombay: and Allahabad High Courts: 


take another view. 
In Abdul Aziz Molla vy. Ebrahim Molla Get 


and 1 Mookerjee J}. said : 


he: “We may take it that the payment of costs was meant by the: 
order.to be a condition precedent io the bringing of a fresh suit: ., 

But then the question arises, does that necessarily: make the 
suit void ab initio, and will not the subsequent payment of the 
defendants’ costs cure the undoubted irregularity .? 

There is no express provision by the Indian Legislature as to: 
the cofisequences of such a course of conduct. But we have 
referred to the rules of the Supreme Court, 1883. Order 26, rile 4,. 
runs as follows: ‘If any subsequent action shall be brought. 
before payment of the costs of a discontinued action for the same, 
or substantially the same cause of action, the Court or a Judge . 
may, if they or he think fit, order a stay of such subsequent action,. 

until such costs shall have been paid.’ 

We think that the rule there laid down would be a fair. rule 
for the Courts in this country to follow, in the absence of any 
statutory enactment in the matter, and that though a Court would 
be warranted in refusing to proceed with a suit like this when the 
facts are brought to its notice that the plaintiff -had not complied 
with the order requiring payment of costs, yet there is nothing in 
the law to show that a suit instituted under such circumstances is 





(1) (1904) L.L.R. ‘31 Cal. 965. 
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bad ah initio and must ipso facto be dismissed, if the payment 
ordered is made after its institution.” 


The decision in this case was supported by Chief 
Justice Sir Lawrence Jenkins in Shital Prosad Mondal 
v. Gaya Prosad Dingal and others (1) but on different 
grounds. The learned Chief Justice said : 


“Though I agree with ‘the results of the ruling in Abdul Aziz 
Molla v. Ebrahim Molla (2), 1 would base my decision in this case 
on somewhat different though not antagonistic reasons. The 
withcrawal was under section 373 of the Code of 1882 which 
provides that ‘if at any time after the institution of the suit, the 
Court is satisfied on the application of the plaintiff that the suit 
‘must fail by reason: of some formal defect or that there are 
‘sufficient grounds for permitting him to withdraw from the suit 

with liberty to bring a fresh suit for the subject-matter of the suit, 
the Court may grant such permission on such terms as to costs or 
otherwise as it thiuks fit. If the plaintiff withdraw from the suit 
without such permission he shall be liable for such costs as the 
‘Court: may award and shall be precluded from bringing a fresh 
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suit for the same matter.’ Here permission was given. . There-— 


fore, the last paragraph that I have read has no application,: for it 
cannot be said that the plaintiff withdrew without such permission. 
He withdrew with the permission and the permission is under the 
section to withdraw from the suit with liberty to bring a fresh 


suit, that is to say, a permission with a sequel attached to it, The’ 
condition of such permission in this case was the payment of costs, ; 


Until the costs were paid the permission was not operative, and so © 
there was no withdrawal with liberty to bring a fresh suit. The © 


result was that until there was such withdrawal the former suit 
was still pending. This appears to me to be the literal meaning of 


the words of section 373 which.is now reproduced in. effect under: 


Order XXIII, and is in accordance with the view of the English 
anthorities on a cognate provision for, in Edginton v. Proudman 
(3) it was decided that where the plaintiff instead of paying 
costs went on with the original suit and obtained a verdict, the 
Court refused toset aside the verdict. When a plaintiff has. 
obtained leave to withdraw upon payment of costs, itis his 
duty to pay the costs at once, for until they.are paid there is no 


(1) 19 Cal. LJ. 529. " (2) (1904) LLR, 31 Cal..965. 
(3) (1832) 1 Dowl. 152. 


752 


1939 


MA SAN 
MyYinT 
v. 
ULTun SEIN. 


Ba U. J. 


RANGOON LAW REPORTS. (1939 


withdrawal with the permission of the Court. In that view 
when the case came before the Munsiff he was not entitled to © 
dismiss it. Ail he could do was to regard section 10 as a bar to 
his proceeding with the trial ot the suit.” 


This decision was followed by the Patna and 
Lahore High Courts in Syed Qazi Muhammad Afeal v. 


Lachman Singh (1) and’ Nazir Hussain v. Nathu (2). 


The point now under discussion came up for 


_ decision by the Madras High Court for the’ first time in 


Robert Fischer and others v. Nagappa Mudaly and others 
(3).. At that time the only authority that was apparently 
available was the case of Abdul Aziz Molla v..Ebrahim 
Molla (4). Though they did not dissent from. that 
decision, the learned Chief Justice White and Krishna- 
swami Ayyar J. observed that where leave was granted 
to the plaintiff to bring a fresh suit on payment. of the 
defendant’s costs on or before the specified date and he | 
failed to do- 0; -he was precluded from bringing a 


_ second suit and. if such a suit was brought, it should be 


dismissed. vs 
In a subsequent case, Gollapudi Seshayya v. Nadendla 

Subbayya and another (5), Phillips J. reviewing the 

cases Cited above said : 


“ These cases all assume that the permission granted by the 
Court is not only permission to bring a fresh suit but also 
permission to withdraw the first suit, and that consequently until 
the condition is fulfilled the first suit is pending. This seems to 
me to overlook the provisions of Order.23, rule 1 (1) which gives 
a plaintiff. power to withdraw his suit at any time without the 
permission of that Court. Consequently, I think that we must’ 
read the latter part of clause 2 (b) as referring not to permission te 
withdraw a-suit as well as permission to institute a fresh suit, but 
merely as allowing the Court to give permission to institute a fresh 
suit in place of the one which has been withdrawn. Inasmuch 


as the withdrawal of:the- suit does not require the permission of 


(1) (1925) I.L.R, 5 Pat. 306. (3) (1909) LL:R. 33 Mad. 258. 
(2) A.LR. (1927) Lah. 159. (4) (1904) L.LeR. 31 Cal. 965. 
(5) 47 Mad. LJ. 646. 
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the Court, it must be taken that the first suitis withdrawn when bid 

the order is passed and that the permission granted refers onlyto Ma San 

the filing of the subsequent suit on certain conditions.’ / Myint 
The view thus taken by the Madras High Court vu Tun SEIN, 

was followed by the Bombay and Allahabad High Courts p,q}, 

in Shidramappa Mutappa Biradar v. Mallappa Ramcha- 

drappa Biradar (1)and Rachhpal Singh v. Sheo Ratan 

Singh and others (2). In the first case Patkar J. said : 


“Tam inclined to agree with the view of the Madras High 
Court and most respectfully dissent from the view of the Calcutta 
High Court. When once a suit has been withdrawn, it is no 
longer pending, and the permission given by the Court relates to 
the bringing of the fresh suit. * * 

The conditions attached io the permission to bring a fresh 

guit after the withdrawal of the first suit may fall under different 

_ categories according to decided cases, (1) that the plaintiff shall 

pay the costs before a certain date specified in the order, (2) that 

the plaintiff shall pay the costs before the institution of the second 

suit, and (3) that the plaintiff shall pay the costs without specifying 

"the time.of the payment. The present case falls under the second 

category as the condition imposed by.the permission allowing the 

bringing of the second suit after the withdrawal of the first was to 
pay the costs before the institution of the second suit.” 


In the same case Baker J. said : 


“ Under Order 23, rule 1, clause (1), the plaintiff has an absolute 
right to withdraw his suit if he likes, and the permission granted 
under Order 23, rule 1, clause (2), relates not to the withdrawal 
but to the right to bring a fresh suit. With respect, Iam unable 
to follow the reasoning in Shital Prosad v. Gaya Prosad (3). I do 
not see how where permission is given to withdraw from the suit 

‘with liberty to bring a fresh suit on condition of payment of 
costs, the former suit can be held to be pending until the costs are 
paid. In my opinion the permission relates not to the withdrawal 
but to the bringing of the fresh suit, and with respect I agree with 
the view of the Madras High Court in Seshayya v. Subbayya (4) 
that the latter part of Order 23, rule 1, clause (2) (6), must be read 
as referring not to permission to withdraw a suit as well as 
permission to institute a fresh suit, but. merely as allowing the 





(1) (1930) T.L.R. 85° Bom. 206. ~ (3) 19 Cal. LJ. 529. 
— (2) 118 1.0.929. (4) 47 Mad, LJ. 646, . 
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Court to-give permission to-institute a fresh suit-in pface of the 


one which has been withdrawn. Inasmuch as the withdrawal of 
the suit does not require the permission of the Court, it must be 
taken that the first suitis withdrawn when the order is passed 
and that the permission granted refers only to the filing of the 
subsequent suit on certain conditions. In my opinion, it would 
be inconvenient to consider a suit which has been withdrawn: as 
still pending, and with respect, the reasoning in the Madras cases 
commends. itself to me rather than the reasoning in: the Calcutta 
case,” -: 


‘In the second case Boys J. said : 


“Once a plaintiff who has applied for the. withdrawal of his 
suit has accepted the terms imposed. by the Court, the case is 
withdrawn and is no longer pending and the plaintiff cannot 
institute a fresh suit without canis es complying with ee ; 
terms.” - 


With respect I am of opinion Aa the view y taken by 
the Madras, Bombay and Allahabad. High Courts is the 
correct view of the law. 

- As pointed out by Baker i. ‘under rule 1 a Order 
23, a plaintiff can withdraw a suit as a matter of . 
right without the permission of the Court; but if he 
does it, he is then precluded from filing a fresh suit on 
the same cause of action. Ifhe wants to withdraw 


| the suit and at the same time wants to file a fresh suit. 
- Or the same cause of . action, he must resort to rule 2," 


Under the said rule he must ask for permission to 
withdraw with liberty to file a fresh se The Court 
may grant the permission asked for on “ such terms as 
it thinks fit.” . The terms may beof anykind. They 
might bef@as pointed out by Patkar J., “(1) that the. 
plaintiff shall pay the costs before a certain date specified 
in the order, or (2) that the plaintiff shall pay the costs” 
before the institution of the second suit, or (3) that the 
plaintiff shall pay the. costs without specifying the time 


of the payment.” 
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If the terms imposed are as in-illustration (1) or (2), 
they then obviously refer not to the withdrawal of the 
‘suit but to the institution of a fresh suit. Once 
permission is granted to withdraw, the suit can no 
longer be regarded to be still existing. If in spite of 
‘the permission to withdraw being granted the suit were 
to be regarded as still pending, the position would be 
intolerable. The plaintiff would be able to keep the 
case pending as long as he likes and use it to the 
annoyance and prejudice of the defendant, and the 
-defendant would be simply helpless. This, I do not 
think, could have been the intention of the Legislature 
in enacting rule 2, Order 23. The terms imposed in 
illustrations (1) and (2) are somewhat analogous to what 
clause 10 of our Letters Patent and clause 12 of the 
Letters Patent of the Calcutta, Madras and Bombay 
High Courts say. 

_ Where a part of the cause of action arises within the 
local limits of the ordinary original jurisdiction of any 
of the said High Cougts, leave to institute a suit must 
first be obtained. Where leave is not first obtained 
and a suit is instituted, the suit is void. Leave to sue 
is a condition precedent to jurisdiction : DeSouza and 
another v. Coles (1). j 
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Where, therefore, leave to bring a fresh suit on the - 
‘same cause of action as in the first case is granted on - 
payment of costs on or before a specified date or before — 


the institution of afresh suit, payment must be made 


before the specified date or before the institution of a | 
fresh suit. If no payment is made, the second suit is ‘. 


‘void ab initio. The payment of costs is a condition 
precedent to the institution of.a fresh suit. Where no 


time is fixed for payment of, costs, then different . 


‘considerations may arise. In the present case the 





(1) 3 Mad. H.C. Rep, 384, 
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laid order of Sharpe J. definitely stated that the *costs of 
Masan_ the plaintiff should be paid before the institution of the: 
MYINT 5 : i 
og, «second suit and as no costs were paid before the 
U Ton SEIN. institution, the present suit is, in my Opinion, void. 
Ba U, J. For these reasons I dismiss the suit. 
The question of costs is postponed till Monday at 


the request of the counsel for the defendant. 
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INCOME-TAX REFERENCE. oS. 


Before Sir Ernest H. Goodman Fite. Kt, Chief Justice, Mr. Justice Dunkley, 
and Mr, Justice Spargo. 


IN RE Mrs. SOONIRAM PODDAR “| 1939 
. OU. June 26. 
THE COMMISSIONER OF INCOME-TAX, 
BURMA.* 


ducome-lan—Speculation, adventure—Speculative purchase with view to 
resale=Transaction as a part of business—Circumstances of transaction— 
Occupation of purchaser—Profit of an isolated business transaction— 
Purchase of silver by money-lender—Re-sale after three years—Profits 
whether liable to income-tax—Income-tax Act, s. 2 (4). 

Speculations and adventures must be “in the nature of trade ” before the 
‘profits and gains resulting from: them become taxable. Ifa man, outside his 
regular business, makes a speculative purchase of an article or commodity with 
a view to its profitable resale, heis not for that reason alone venturing on a 
trade, 

Cape Brasndy Syndicate v. Commissioners of Inland Revenue, 12 T.C. 358 ; 
Commissioners of Inland Revenue v. Livingston, 11 T.C.538 ; Leeming v.Jones, 
15 T.C, 333 ; Rutledge v. Commissioners of Inland Revenue, 14 T.C. 490; 
Martin v, Lowry, 11 T.C, 297; 7, Beynon & Co., Lid. v. Ogg, .7 T.C. 125, 
referred to. 

The question is not whether it isa speculation with a view to profit, but 
rather whether it is a speculation as a part of a business, 

Board of Revenue v. Arunachalam Chettiar, 1-L:T.C, 238; Rees Syndicate, 
‘vy. Ducker, 13 T.C. 366, referred to. 

The profit of an isolated transaction, if it constitutes an adventure in the 
nature of trade, is assessable to income-tax but not otherwise. 

Balgownie Land Trust, Ltd. v. Commissioners . of Inland serena, 14 T, Cc. 
684, referred to, : , 

The asseasee, a lady who carried on money-lending business, pitas a 
large quantity of silver and retained it in the state it was purchased and after 
three years sold it to a single purchaser at a profit. Held, that there was no 
evidence on which the Commissioner could come to a finding that the 
transaction was a trading transaction.and consequently the profit made on resale 
ws not liable to income-tax. 


Foucar for the assessee. The assessee purchased a: 
large quantity of silver and retained it in the same 
condition for three years, and then sold it at a profit. 
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This was all the material that the income-tax authorities. 
had before them when they declared that the assessee 
was liable to income-tax on the profit of the sale. No 
business woman would keep her capital locked up like 


IncomE-Tax, «this for three years; the assessee’s transaction may be 


BURMA. 


‘a speculative one, but there was absolutely no evidence 


to show that it was an adventure or speculation in the 
nature of trade. The fact that the purchase of silver 
was affected through | the agency. of the assessee’s. 
husband, ‘a business-man, has no relevancy. It was 
an isolated transaction carried out through the help of . 
anagent. Theassessee was merely investing her capital 
in silver after withdrawing it from the bank where it 
was deposited, and by reason of the sale her capital 
had. become augmented. The Commissioner of 
Income-tax misdirected himself when he said that an 
isolated speculative transaction is an adventure ¢ or 
Speelanon | in the nature of trade. : + 

‘In Leeming v. Jones (1) there was. considerabid 


7 Eusirigss activity before the property was sold. - An 
isolated speculative investment of capital with a view 
_ to subsequent profit is not within the Income-tax Act. . 


[RoBerts, C.J. The Commissioner of Income-tax 
appears to have misread this case. He appears to 
think that the terms “ speculation” and “ adventure in 
the pature of trade” are synonymous.] 


Tes, This explains why the income-tax sathouitied 
have taxed the assessee in this case. 

In Commissioners of Inland Revenue v. Livingston 
(2) the assessees entered into considerable business 
activities before the resale. Martin v. Lowry (3) held. 
that mere purchase of an article once with a view 


(1) 15 T.c. 333, 357, (2) 11 F.C. 539. 
(3) 11 T.C. 297. 


» 
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to selling it at a profit does not ipso facto make the 
profit taxable. See also Secretary, Board of Revenue, 
Madras v. R.M.A.R.R.M. Arunachalam Chettiar (1) ; 
R.M.V.R.M. Virappa Chettiar v. The Commissioner 


of Income-tax, Madras (2); Rao Bahadur Mothay 


Gangaraju Garu v. The Commissioner of Income-tax, 
Madras (3); In re The Commissioner of Income-tax, 
Burma v. J. I. Milne (4). 


Thein Maung (Advocate-General) for the Crown. 
Having regard to the definition of ‘‘ business” in s. 2 
(4) of the Act thé question has to be determined with 
reference to the intention of the assessee. Was the 
transaction in the present case a mere locking up of 
capital or an investment in a business ? 

An isolated transaction may still be taxable if the 
assessee takes a plunge into the waters of trade. To 
determine whether the profit made falls into this 
category one has to take into account the surrounding 
circumstances and the intention of the assessee. At 
the time the assessee purchased the silver there was a 
good deal of silver traffic because the price of silver 
was low and there was every prospect of an increase in 
its price. Silver does not require any trading activity 
to be added to it in order to make it saleable. The 
intention of the assessee in buying such a large 
quantity of silver is obvious. - ; 

The term “‘ trade” merely indicates the business of 
buying and selling with a view to profit. Grainger & 
Son v. Gough (5). The decision in the Commissioners 
of Inland Revenue v. Livingston has been explained in 
Rutledge v. Commissioners of Inland. Revenue (6). It 
must be conceded that buying of silver with a view to 


(1) LL.R. 47 Mad. 199....... . ...(4).-LL.R, 11-Ran..454.-. --- 
(2) 4 I,.T.C. 204, (5) 3 T.C. 462, 474. 
(3) LE.R. 58 Mad. 363. - {6) 14 T.C. 490. 
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resale is anadventure. The question is whether it is 


an adventure in the nature of trade. In view of the 
surrounding circumstances and the intention of the 
assessee to resell the silver at a profit the income-tax 
-authorities were correct in holding that this was an 


adventure. in the nature of trade, 


Rutledge v. Commissioners of Inland Revenue 
suggests that speculation and an adventure in the nature 
of trade are synonymous. The assessee entered intoa 
speculative transaction with a view to selling the article 
purchased at a profit,:and this is an adventure in 
the nature of trade. 

Leeming v. Jones should be understood in the light 
of the finding of fact arrived at in that case. Though 
there was material for the income-tax authorities to find 


that there was an adventure in the nature of trade 


they did not do so, and the Court was powerless i to 
question it, 

The assessee in this case had a convenient business 
organization in her husband’s firm. The silver did not 
require any trading activity before, its re-sale. The 
intention of the assessee was not to lock up capital, but 


‘to enter into a speculative transaction. The profit is 


therefore taxable. See Sundaram’s Law of Income-tax 
in India, p. 285 ; Income-tax Manual, p. 188 ; Balgownie 
Land Trust, itd. v. The Commissioners of Inland 
Revenue (1). 

It is always a question of fact whether the transaction: 
in each particular case is within the Act, and the High 
Court will not interfere if there was some material for 


‘the income-tax authorities to come to the conclusion;at 


. which they have arrived. . The following Indian cases 


afford some guidance in the present case. Com: 
missioner of Income-tax, Bombay v. Sir Purshottamdas 


(i) 14 Tic. 684, © 
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~Thakurdas (1); In the matter of Chunni Lal (2); 
S. Warwick Smithy. Commissioner of Income-tax, Burma 
(3); S.R.M.S. Subramania Chettiar v. Commissioner 
of Income-tax, Madras (4);. Gaya -Prasad v. Com- 
missioner of Income-tax (5); In the matter of the 
Amritsar Produce Exchange, Ltd. (6). 
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Roperts, C.J.—The question referred to us is as 


follows : 


“Whether there were materials from which the Income-tax _ 


| Officer and the Assistant Commissioner of Income-tax could 
conclude that ‘the receipts sought to be taxed arose from business 
within the meaning of section 2 (4) of the Income-tax Act?” 

The term “business” is defined by the section 
referred to in the following way : 

** * Business’ includes any trade, commerce, or manufacture, 
-or any adventure or concern in the nature of trade, commerce, or 

manufacture.” 

The assessee in n this case, Mrs. Sooniram Poddar, is 
a Marwari Indian lady and is the wife of a partner in the 
firm of H. Soorajmal and Sons and Soorajmal Gansham- 
das (one firni), She carried on an independent 
money lending business on her own account, but her 
husband’s firm conducted it on her behalf. 


In June 1932 the assessee had the sum of Rs. 25, 000 


lying on deposit with the National City Bank of New 
York in her own name and bearing interest at four per 

‘cent perannum. She conceived the idea of purchasing 
silver with it, no doubt with a view to resale and profit, 
and on the 17th. June the sum was withdrawn and was 

entrusted to her husband’s firm, who bought on her 

ibehalf 360 viss of silver on the 8th July, 1932, for the 
‘sum of Rs. 27,000. It is not suggested that any person. 
other than the assessee.found the balance of Rs. .2,000 

2178 8 =§=—t~—<«t*é‘«RYSCLELR S88 Mane. 108, 


(2} LL.R. 47 All. 368, 371, _.. 45) LLB, 57 All. 740, 7 
(A) STC. 450 - (6) LE.R. 18 Lah, 706. 
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wherewith to complete the purchase price. It is. said 
that one of the matters taken into consideration gt the 
time of the withdrawal of the assessee’s. money from 


the Bank was that the Bank was alleged to be unstable. 


The Commissioner doubts whether this is the true 
explanation, but whatever the answer may be, it cannot, 
I think, affect the result of this case. . 

The silver was actually delivered at the end of July 


~ 1932. Nothing was done by. silversmiths or other 


persons to enhance its value, and it remained just as it 
was in the assessee’s possession till July 1935, when it 
was sold on her behalf by her husband’s firm for the 
sum of Rs. 40,519. In those circumstances, the profit 


made on the resale has been assessed to Income-tax : 


we have to determine whether there were any materials 
on which the Commissioner could find that this isolated 
transaction by the assessee was an adventure in the 
nature of trade. If there was, she is liable to be ~ 


_ assessed in respect of it; it does not fall to us. to 


consider whether we should have found as a fact. that 
this was an adventure in the way of trade,'or not, provid- 
ing there is any evidence to support such a’ finding. 
But, on the other hand, if there was no evidence to 
support such a finding the Court willgintervene. 

In Leeming v. Jones (1) the Commissioners found 
that the property was acquired with the sole object of 
turning it over again at a profit and without any inten-. 
tion of holding the property. Rowlatt J. said (and his 
remarks were in no way criticized in the Court’ of 
Appeal or by the House of Lords) : 


“That describes what a man does if helbuys a picture that he 
sees going cheap at Christie’s, because he knows that in a montk 
he will sell it again at Christie’s. Thatiis not carrying on a trade. 
Those words will not do for a finding of carrying’on a tradefor 
anything else.” 


(1) (1928) 15 T.C. 333. 
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Stopping there, this means that if a man, outside his 
regular business, makes a speculative purchase of an 
article or commodity with a view to its profitable resale, 
he is not for that reason alone venturing on a trade. 
To use the words of our Act, it is not necessarily “an 
adventure or concern in the nature of trade, commerce, 
or manufacture.” 

The learned Judge went on to say : 

‘What the Commissioners must do is to say, one way or the 
other, was this, I will not say carrying ona trade, but was it a 
speculation or an adventure in the way of trade. I do not 
indicate which way it ought to be, but I commend the Commis- 
sioners to consider what took place in the nature of organizing the 
speculation, maturing the property and disposing of the property, 
and when they have considered all that, tosay whether they think 
it was an adventure in the way of trade or not.” 


That case related to the acquisition of an option 
over a rubber estate, and the resale to a company after 
an adjoining estate had been secured. The learned 
Judge sent the case back to the Commissioners. 

Now, I confess I should have thought this. language 


- -was perfectly clear. What had been undertaken was . 


admittedly a speculation, but the question was whether 
it was an adventure in the way of trade. And exactly 
the same question confronted the Commissioner here. 
But the learned Advocate-General asked us to say that, 
once the element of speculation appeared, then the 
adventure must be held to be an adventure in the way 
of trade. He said in effect, if I understand his argument 
right : the test is whether the intention of the buyer of 
an article or commodity was to undertake a lock-up 
:nvestment ; in such a case, if he chanced to sell it 
later, he would not be liable to assessment ; but if, on 
the other hand, he intended it as a speculation, meaning 
to resell at a profit when opporiunity offered, there 
would be an adventure in the way of trade.and he 
would be liable to assessment. 
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What we-are asked to do isto say that Rowlatt J. 
meant the terms “ speculation ” and “ adventure in the | 
nature of trade’ as synonymous ; and to read his 
judgment as though he had said “ was it a speculation 
(or, to use a synonymous phrase, an adventure in 
the way of trade) or not?”’, I am clearly of opinion 
that the context shows that this is quite a wrong 
interpretation to place upon this passage. He was 
contrasting an admitted speculation from an adventure 
in the nature of trade. In effect, he asked, was it a- 
speculation merely, or was it something more; namely, 
an adventure in the nature of trade. 

So insistent was the argument addressed to us on 
this point that I think it desirable to set out the position © 
more fully. Speculations and adventures must be 
“in the nature of trade” before the profits and gains 
resulting from them become taxable. Every speculation 
has in it the element of adventure, but it must be a 
speculation in the nature of trade ifit is to be considered 
an adventure in the nature of trade.. A mere speculation, 
not in the nature of trade, cannot .by any process of — 
reasoning be regarded as an adventure in the nature of... 
trade. And whether the purchase of silver witha view 
to reselling it at a profit is called a speculation, 


_ or whiether it is called an adventure, is of no account ; 


the dividing line between assessability and exemption 
depends on whether what is done is done in the nature 
of trade or not. 

I desire to add that, in my opinion, if the ; assessee * 
had resold the silver at a profit in a week I do not think 
the principle involved would be any different. The 
Commissioner says, in paragraph 12 of his statement of 
the case, 


* Had the price gorie up almost immediately, I have no.doubt she 
would have sold out promptly..:Had she done: so there could 
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have been no question that the transaction was any other than a 
- business venture.” 


I cannot accede to this view : the transaction would 
then have been shown more: conclusively to be 
speculative, but it would not have been shown to have 
had any greater connection with trade. 

In the Revision Order of the Commissioner 
(Annexure D, paragraph 18) he says : 


“ Tf I am to regard the above transaction as purely a capital 
transaction resulting in an accretion of capital, L-ought to be able 
to come to the conclusion that the purchase of silver provided 
what normally would be regarded as a suitable and safe 
investment.” 


This is, with all respect to-his view, not the test to 
take, People buy shares (for example) with different 
intentions and even from mixed motives, and what the 
_ Commissioner is saying is that appreciation of gilt-edged 

- stock is: immune. from assessment, because he thinks 
it is suitable and safe, but increase in the value of 
speculative shares or of commodities the market price 
of which is wont to fluctuate is liable to it :and he 
makes himself the arbiter of what is a safe investment 
and whatis not. But this is not the criterion. The 
Commissioner continues : 


“If Iam unable to come to sucha conclusion then I must 
regard the transaction asa speculation or as an adventure in. 
trade.” 


He ends (in paragraph 20) by finding that there was. 


“ the primary intention to speculate in the silver market ‘et an 
Uniquely favourable juncture. That being so, the profits arising 
from the transaction tothe applicant donot amount to.an accretion 


of capital but amount to profits-from the resale of stock in trade. 
(that is, the silver) abate ges ae = ool and as such are. 


taxable.” 
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‘Itis quite plain that he has thought. that if an 
investment is what he considers safe, and is a lock-up 
investment made without the intention of resale - being 
in the forefront of the investor’s mind, then it may ‘be 
regarded as an accretion of capital and non-assessable : 
but that the instant speculation comes in it is an 
adventure in the nature of trade. In my judgment 


this is an error, the nature of which will be apparent 


from the authorities which I am about to cite. 

~ Lord Clyde in Commissioners of Inland Revenue v. 
Livingston and others (1) said : . 

“If the venture was one consisting simply in an isolated 

purchase of some article against an expected rise in price anda 
subsequent sale it might be impossible to say. that the venture 
was . in the nature of trade’; because the only trade in the nature 
of which it could participate would be the trade of.a dealer in - 
such articles and a single transaction falls as far short of 
constituting a dealet’s trade, as the appearance of a single swallow 
does of making a summer.’ oN 

- In the case cited, the respondents, a ‘ship repairer; a 
blacksmith and a fish salesman’s employee, bought a 
cargo vessel and turned it into a drifter. In the course 
of doing so they engaged in trading activities. Lord 
a ae said, 

“these operations seem to me to be the same as characterize the 
trade of converting and refitting second hand articles for sale.” 


Lord Sands observed, 

Es the subject of purchase and sale may be so treated in the 
interval as to bring the transaction within the category of carrying. 
on a trade.” 

Accordingly, the respondents were held to be aseeesaiite - . 
butin the present case, as I have had occasion to 
remark, nothing was done to the silver purchased by 
Mrs. Poddar. It was resold, just as it was. No trading 
activity took place, - 
; (1) (1926) 11 T.C. 538, 
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But it is contended that Lord Clyde explained what 
he had said here in the later case of Rutledge v. 
Conimissioners of Inland Revenue (1). Mr. - Rutledge 
was a money lender and alsoa film director. and he 
went to Berlin on business connected with the film firm. 
He seized an opportunity there of buyinga million rolls 
of toilet paper from a bankrupt firm of manufacturers 
for £1,000. By dint of business acumen he discovered 
a gentleman in the East End-of London who offered 
him 3d. per roli, and he made a net profit of £10,985. 

Lord Clyde said that though this venture was an 
isolated one, the question whether it was in the nature 
of trade must depend on ils character and. circumstances, 
He said : 


“| y..,if—asin the present case—the purchase is made for no 
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purpose except that of re-sale at a profit, there seems little 


difficulty in‘arriving at the conclusion that the deal was ‘in the 
nature of trade,’ though it may be wholly insufficient to constitute 
by itself-a-trade.. It is not difficult, on the other hand, to imagine 
_ circumstances in which the question might become very narrow ; 
and ‘in Inland Revenue v. Livingston (2) 1 instanced such a case 
which it may be worth while to expound. Suppose the Appellant 
on the occasion of his visit to Berlin had seen a picture for sale 
which he admired and which he thought likely to appreciate in 
value in the course of -years; he might buy it—and might be 
conclusively influenced to buy it—because of an anticipated rise 
in its value. After using it to embellish his own house for a time, 
he might sell it if the anticipated appreciation in value ultimately 
realized itself. In such a case, I pointed out that it might be 
impossible to affirm that the purchase and sale constituted an 
‘adventure . . . in the nature of trade’, although, again, the 
crisis of judgment might turn on the particular circumstances.” 


Now, here was a business man travelling round and 
anxious to seize upon commercial opportunities. As 
Lord Sands observed, , 


“the nature and quality of the subject dealt with exclude the 
suggestion that it could have been disposed of otherwise than as 


(1) (1929) 14 T.C. 490, _ (2) (1926) 11 T.C. 538. 
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a trade transaction. Neither the purchaser nor any pilchecer 
from him was likely to require such a quantity for his private 
use ”’ 


Even then, Lord Clyde says. if bes had acsnane a. 
picture which he admired and thought likely to 
appreciaté in value “it might be impossible to: affirm. 
that the purchase and sale was an adventure in the 
nature of trade.” | : 
In the Board of Revenue v. . Arunachalam Chettiar 


_ (1) Schwabe C.J. said : 


“To give a simple illustration, a Barrister might buy a picture: 
and at a later date, when the works of the particular artist were in. 
demand, sell that picture and realize a profit. No income-tax. 
would be payable on this profit. Ifa picture-dealer bought a picture: 
and on the same events happening sold it at a profit, that profit: 
would be.a profit earned in his business and. would be liable to 
income-tax. So, too, profits made on isolated speculations are not’. 
liabie to income-tax, but those made in ‘speculation of a similar’ 
kind as part of a business would be liable.” re 


This last sentence points out very eieate what is thé: . 
distinguishing line. The question is not whether it is a: 
speculation with a view to profit, but rather whether it. © 
is a speculation as a part of a business, or, as the Act: - 
says, “in the nature of trade,” Lord Clyde was careful. © 
in dealing with the construction to be placed on the 


_hypothetical purchase of a picture by Mr. Rutledge ; rs 


because if.a business-man who lends money, indulges: 
in film business, and buys toilet paper as a business: 
transaction, were also to buy a picture, might be held 
that he was what Shakespeare calls “a snapper-up of 
unconsidered trifles” all in the way of his business. 
activities. As Lord Clyde said, much would depend on 
the circumstances of such a purchase before one could 
determine. whether in the case of such a purchaser it 
was an adventure in the nature of trade or not. — ; 
SA BEG. 288, 245. 
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Tt 4s permissible to pursue the illustration of the 
. purchase of a picture, and to quote, at this stage, 
from the judgment of Scrutton L.J. in Revs Roturbo 
Development Syndicate, Lid. v. Ducker and v. The 
Commissioners of Inland Revenue (1): He says : 


“In my view, the point at which sales of assets resulting in a 
profit are of such a number and nature as to constitute a ‘trade or 
‘business, or the point whena-sale of an asset is’so connected witha 
trade carried ‘on that profits received from ‘it are profits of a trade, 
is a question of degree and of fact. How many sales of pictures 
will make a ‘mana picture dealer is-a question of degree.” 


Now, the ‘profit of an isolated transaction, if it 
_ constitutes an adventure in the nature of trade, is 
assessable to income-tax both here and in the United 
Kingdom. As Lord Clyde said in Balgownie Land 
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42): 
“(A single plunge may be enough provided it is ‘shown to. the 


satidiaction of the Court that the emo is. made into the waters of 


trade.” 

I am obliged to observe that the Commissioner in the 
present case seems to have thought that a single 
plunge might be enough provided it was made into the 
waters of speculation, Lord Clyde continues: 
“that the ‘sale of a piece of property—if that is all that is 
#nvotved if the plunge--may easily fall short of anything i in the 
natere of trade. - Transactions of sale are chatacteristic of trade, 
but they ‘are not necessarily distinctive of it ; much depends on 
the’ circumstances.” 

It is said that this” it ‘bears the name Of 
Mrs. Poddar and this isa designation given to a class 
of persons who are employed in banks and concerns 
whose business consists in transactions in money and in 


precious metals, but ther re is. no evidence that she _ 


(1) (1927)-13 T.C, 366, 390, (2) (1929) 14 T.C..684, 
5G: * * 
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herself was in fact a dealer in silver ; such evidence ~ 
as there is, is to the contrary. 

The leading cases to. which we have been referred, 
and in which the profits or gains from the resake:of an 
article or commodity have been held to be assessable, 
all possess features which show that a trading activity 
was added to the speculative venture. 

In T. Beynon aygd Company, Limited v. _ Ogg (1), 
a firm of coal merchants, and ship.insurance_ brokers, 


--bought railway waggons as a speculation and sold 


them at a profit which was made in the operation of ~ 
.their business. It was held that they entered upon the 


“ ancillary business ‘of wagon dealers for the purpose of 


this transaction. Each case of course. must depend 
-upon the facts for its decision. There was evidence 
‘there ‘to show:that the coal merchants had extended 
the sphere of their trading operations. . 

Martin v. Lowry (2) is another’ case’ to -which . 
similar principles apply. Mr. Martin bought aircraft 


~ linen from ‘the British Government and the purchase 


price was abe three and a quarter million sterling. 
Soi saa J. Saul ¢ 


“ Ifa a person buys a thing, an object, a stock, a piece. of land or 
anything, he says, ‘It is going cheap’ ; he says, ‘This is wor th 
a great deal more than people are ate to let it go for now ; 


“T will buy it, because some day or other I shall be -able to ail 
; ‘it again ’yand hé buys it because he intends to sell it: again,-and 


‘one ‘fine day i in the view of the public, if it is.-a picture;:or in- 
-the view -of the neighbours, ‘if it is land or- what not, its value 
changes ; he finds it of greater value, and he.sells it. Now if he 
is always doing it, of course, he’is:a dealer, but if he only does. 
jt once it is an isolated transaction ; but that is quite. different in 


‘my judgment from where a man gets control of an enormous 


amount of material and sets to work as if he was the most 
pushing tradesman in the world, sets to work to find his- 
customers, to stimulate them, and to get rid of it”. *- 





(i) (1918) 7 T.C. 125. (2) (1925) 11 T.C, 297, 309. . 
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Then, Livingston’s case (1) and Rutledge’s case (2) 1939 


were in the same category. And the case of the Cape ae 
Brandy Syndicate (3), where something is altered and ‘»v, 
treatcd and dealt with in an expert way, is another. *S,coMas 
But in the present case I have been ata loss to find INgoME-7ax, 
that there is the smallest evidence of a trading activity. Pose 
As the Lord President of the Court of Session said i 


in Livingston’s case (1), 


“ I think the test which must be used to determine whether a 
venture such as we are now considering is or is not ‘in the nature 
of trade’, is whether the operations involved in it are of the 
same kind, and carried on in the same way, as those which are 
characteristic of ordinary trading in the line of business in. which 
the venture was made.” ; 


Now, says the-Advocate-General, these operations - 

were of the same kind as those which traders carried 

on when they were speculating on a rise in the price 
of silver. I do not doubt it. In pageant 5 of 
Annexure D it is stated : 

“* A number of Chinese firms oie that time dnvparted many 
lakhs worth of silver on a commission. basis for various Indian 
firms including similar firms to that of the applicant’s husband. 
The reason for this extensive traffic at that particular time was: 
the low price, combined with reasonable prospects of a substantial 
increase in the price of the future.” 


Exactly the same argument might be used about 
picture dealers who were anxious to secure the works 
of a particular artist at the time when a person who was 
not a picture dealer but who had some knowledge of 
art and of possibilities in reselling works of art made 
a speculative purchase of the work of the same artist ~ 
with a view to its resale. 
But the important words here are that the venture 
. sets ae be not only « of the | same kind but carried on in 


(1) (1926) 11 T.C, 538. "" (2) (1929) 14 T.C. 490, 
(3) (1924) 12 T.€, 358, 
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Bais the same way as the persons engaged in a 
Inve. trading carried it on. 
Mas.Fonpak There is no evidence here that it was. sree on in 


THE ComMis- 
prutotahas the same way. Persons in Burma dealing in silver as. 


HELE TAR, business firms would be using their trading capitak 
BuRMA 
—- _ habitually employed for the purpose of earning income, 
Ror” to purchase silver ; but this assessee speculated with. 
capital not normally used for the purpose of earning: 
income but lying on deposit at the Bank. If it is 
said that she was not the only non-trading person 
who invested in silver with a. view to a speedy resale: 
and profit, I do not think this argument assists the 
Comniissioner. Several private persons with expert. 
knowledge. of works of art might purchase the works. 
of the same artist, with a view to profitable resale and 
within a few weeks of. each other.. - None of their 
ventures could be said to be, “ in the nature of trade,”’ 
merely because it could be shown.that others od 
upon a similar opportunity. Each one of them. would 
‘ only render himself liable to assessment if it could be . 
shown that he did something which brought him 
into line with the picture dealers: and an isolated. 
investment of capital, by itself, does not show a trading: 
activity. 

We are much obliged to the Advocate- General for 
drawing our attention to some observations in. the 
Seventh Edition of the Income-tax. Manual issued by. 
the auth x0rity of the Government of India. They occur. 
at page 188, It is said : ee 

_ “() A purchases’a house with a view to reselling it Bh P 
profit. His profits from the transaction are liable to Income-tax. 
(even though it be an isolated transaction *). a 

There is anasterisk which refers to a footnote stacks 
in its turn gives the case of Rutledge v.. Commissioners: ; 
of Inland Revenue (t)—the toilet paper, case+as 

(i): (1929) 14 ‘F.C. 490, 
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authority for this extremely misleading proposition. It 
is, of course, not authority for anything of the kind. 

Another so-called illustration is numbered 5, It 
says : 

“A man writes a book. His receipts from its sale are 
taxable.”’ . ; 
This is inaccurate and, if carried to its logical 
conclusion, would seem to suggest that an occasional 
contributor to a magazine, who is nota journalist, is 
liable to assessment when he receives payment for his 
contribution. The whole question in each case is 
whether the receipts arise from the profession, for 
example of an author or journalist, or whether they do 
not so arise but are of a casual and non-recurring 
nature. It is much to be regretted that such wide and 
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inaccurate generalisations have found their way into a | 


manual published under Government authority. 
In the present case the Commissioner has rightly 
observed that he is bound by what is on. the record, 


namely, that-Mrs. Sooniram Poddar- carried out the 


transaction in question from capital ostensibly her own 
property. The fact that she employed a business-man, 
whether he was her husband or not, to purchase the 
silver and later to sell it again falls far short of making 
her an adventurer in trade. The Commissioner says 


his predecessor was justified in hinting that there was _ 


a possibility that the transaction was really one of her 
husband’s firm ; but this is really confusing the issue, 


because there is no evidence in support of this — 


suspicion. The fact that the husband’s firm had 


previously dealt in precious metals as part of its normal 
business operations is not evidence that the assessee 


put this money at their disposal ; besides, they are not. 


venturing to assess the firm, but are endeavouring to 
assess the lady herself. I entirely accept the Commis- 
Sioner’s finding that this lady :used her. capital, not 
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habitually but on one occasion only, to speculate in the 
silver market ; that is all he has been able to find as 
a fact, and there was no evidence on which he could 
find anything more, and certainly no evidence of an. 
adventure in the nature of trade. -Her business was 
that of a money-lender, and no one has suggested that 
it was anything else as well. . 
- This question. must therefore, in. my opinion, be 
answered in the negative and the Commissioner must 
pay the costs of the reference. No advocate’s fee 
having been allowed on the mandamus proceedings we 
fix the advocate’s fee now at thirty gold mohurs. The 
deposit of Rs. 100 must be returned to Mrs. Poddar. 


DUNELEY, J.—The facts found by the ‘Income-tax 


authorities are that the assessee purchased a quantity 


of silver and retained it, in the state in which it was 
purchased, for three years and then sold it to a single’ 


‘purchaser. It was an isolated transaction. It is said 


_ that the purchase and sale of such a large quantity of 


silver must be a trading transaction, but how the value” 
or quantity of the article purchased can have any 
relevancy to the matter before us I am at a loss. 
to understand. oP: 

The fallacy of the argument advanced on behalf of 
the Commissioner of Income-tax lies in the assumption ~ 
that every speculation is an adventure in the nature. of. 
trade. Every speculation is an adventure, but not 
necessarily an adventure in the nature of trade. An 
isolated purchase and sale is obviously not a trade, and 
the cases of The Commissioners of Inland Revenue v. 
Livingston and others (1) and Leeming v. Jones (2) are 
ample authority for the proposition that a simple 
isolated purchase and sale is not an adventure in the - 
nature of trade. It is a mere speculation. If the. 


_ (1): (1926) 11 F.C. 538. (2) (1928) 15 T.C, 333. 
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transaction is an isolated one, then in order to 
constitute it an adventure in the nature of trade there 
must be some activity of a trading nature between the 
purchzse and the sale, undertaken in order to make the 
property marketable, i.e. to put it into a saleable state 
or to attract purchasers. There is an entire absence of 
evidence of any such activity in this case. I therefore 
agree that the question propounded must be answered 
in the negative and that this assessment was wrong. - 


SPARGO, ven agree that there was no evidence that 
this transaction was an adventure in the nature of trade 
and I have nothing to add. 


G.B.C.P,0.— No. 39, H.C.R., 11-11-39—1,652—H11. 
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signed by a pleader duly authorized under O. 3, r. 4 of the Civil 
Procedure Code there is nothing contrary to the provisions, or 
the intention, or the spirit of that rule in the mechanical act of 
handing over the papers to the Court, or the officer appointed, 
being performed by a clerk or another pleader, to whom the duty 
of performing that act hag been delegated by the duly authorized 
pleader... The Code conan plates that. certain functions of a 
ministerial nature may be delegate’, The presentation of a plaint 
or appeal is a ministerial act which does not require the personal 
skill-or-attention of the duly appointed pleader-and can be done. 
without consideration of facts or circumstances. Filing of powers 
by an Advocate, In the matter of, 1.LiR. 4 Ran. 249, distinguished. 
Fuzzle Ali, In re,.19 Suther. W.R. Cr. 8; Kali Kumar. Roy v. 
Nobin Chunder, 1.L.R. 6 Cal. 585; Maung Kyaw v. Maung Po 
Thaing, 3 Bur. L.T. 131; Muruga Chetty v. Rajasami, 22 M.L.J. 
. 284; Queen-Empress v. Karuppa, 1.L.R.20 Mad. 87; Sattaya v. 
Soundarathachi, ILL.R. 47 Mad. 312; oot cos v. Hari ss LL.R. 
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liable for inducing another to commit an actionable wrong, what- 
ever means he employs, or he may be held liable for inducing 
another to do something, though not wrongful, to the detriment 
‘of a third party, if the means he eniploys for so inducing him are 
themselves illegal. But a person who suffers loss by reason of 
another doing or not doing some act which that other is entitled 
fo do or to abstain from doing at his own will and pleasure, 
whatéver his real motive may be, has no remedy against a third 
person who, by persuasion or some other means not in itself 
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unlawful, has brought about the act or omission from which the 
loss comes, even though such person was actuated by malice. 
Held, that a person who induces a film actress to put an end to 
“ur contract of service with anvther, she being a minor and. 
‘consequently not bound by her contract, and to come to him ona 
higher salary, commits no actionable wrong. Persuasion and 
offer of a higher salary are not illegal means. Allen v. Flood, 
(1898) A.C. 1; De Francesco v. Barnum, 45 Ch.D. 430, referred 
to. Held also, that in s. 1 (2) of the Copyright-Act the word 
“authorize” had a wide meaning as in the English Act and 
would cover anything done with the knowledge and connivance 
of a person. Falcon.v. Famous Players Film Co., (1926) 2 K.B. 
474 ; Performing Right Society, Ltd. v. Ciryl Theatrical Syndicate, 
Lid., (1924) 1 K.B.1, referred to. 
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ment not a matter of course or within short period. An advocate 
who stoops to the nefarious tactics of bribing or attempting to 
bribe a judicial officer is guilty of the grossest professional 
misconduct; for by such means, if successful, justice is both 
dishonoured and betrayed. An advocate disbarred for such an 
offence cannot hope to be reinstated within such a short period 
as four years even though his conduct may be satisfactory during 
such interval. ‘The offence can only ‘be purged after strenuous 
efforts and after a long period during which he has tried his best 
to reinstate himself in society by uniformly satisfactory conduct. 
A person whois disbarred is not necessarily shut out per- 
manently, but reinstatement is not a matter of course and it is not 
something which can be hoped for within a brief period of time. 
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other party—Improper conduct—Coutt’s order disallowing practi- 
tioner to appear—High Court’s power to revise order—Capricious 
order —Bona-fide order on ample material—Restriction of High 
Court’s power—Case of Advocate and pleader, no distinction—Order 
a “ judgment ”—General superintendence of High Court—Govern- 
ment of India Act, s. 107—Government of Burma Act, s, 85 (1) and 
(2)—Civil Procedure Code, ss. 2 (9}, 115. It is improper for a legal 
practitioner who has acted for one party in a dispute to act for 
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the other party in subsequent litigation between: them relating to 
or arising out of that dispute. An advocate or pleader who has 
appeared on behalf of one party in ‘a suit ought not to allow him- 
self to be placed in the position in whith there might be some < 
suspicion, whether well or ill-founded, that his knowledge of his: 
client's case would be used by him ona subsequent occasion in 
appearing for. another party and. against his: original client. 
Mary Hira. Devi v. Digbijai Singh, 21 C.W.N. 1137, followed. 
Maung Sein Gyt v. Maneckjee, 1.L.R. 8 Ran. 47; U Ko Ko Gyi v. 

U San Mya, ¥L.R. 8 Ran. 447, referred to. Wherea judge or 
magistrate makes am order disallowing a practitioner from.appear- 
ing fora party which upon the face of it is clearly capricious and 
unreasonable, the High Court has jurisdiction te intervene in 
revision. But where there is upon the record proof of ample 
material before him upon which he could make such an order and 
no suggestion that whether he was right or wrong he did not do 
so bona fide then it is not a case for the High Court to intervene. 
The powers of interference given to the High Court bys.85 ofthe. 
Government of Burma Act are more restricted than. those, given 
under gs, 107 of the Government. of India. Act. ° Maung Tha Tun v. 
Waddader, [1939] Ran. 14, approved. There is no distinction in 
principle between the case of advocates and higher or lower. grade 
pleaders, their duties as representing their clients being. fue 
Per MOSEEY,, }—The order in question is. a “ judgment”: 
defined in s. 2 (9) of the Civil Procedure Code, and therefore” ine 
powers of the Court are restricted as taid down ins. 85 (2).0f-th 
Government of Burma Act ;and the question cannot be agitated 
in addition as.one of general superintendence over. the Courts. as. 
provided in s. 85-(1) of the Acts 
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making those signatures form part of the instrument to which they 
are affixed. Neither the signature of the registering officer who 
affixes his signature to an endorsement signed by the executant on 

the paper containing the instrument in question, nor the signature 

of a person who has identified the executant before the register- 

ing officer is a signature of the instrument itself. Chandrani v. _ 
Sheo Nath, 1.L,R. 6 Luck.619 ; Lachman v. Bahadur Singh, LL.R.°  * 
54 All. 1051, followed. S.M,A.R.A.L. Firm v. R.M.M.A, Firm, 
LL.R. 5 Ran. 772,referred to. Abinash v. Dasarath, 1.L.R. 56 Cal. 

59s ; Alapati Nayamnia v. Venkatramayya 1.L.R. 58 Mad. 220 ; 
Amarendra Nath v. Kashi Nath, \.L.R. 27 Cal. 169; HurroSundari 

v. Chunder, 1.L.R. 6 Cal. 17 ; Neelima Basu v. Jaharlal, 1.L.R. 61 

Cal. 525; Nitye Gopal v. Nagandra Nath, 1.L.R. 11 Cal. 429; 
Radha Mohan v, Nandy, 47 Cal. L.J. 118°; Sarada Prasad v. Ray, 
LL.R. 1 Pat. 300; Veerappa v, Subramania, 1.L.R. 52 Mad. 123, 
dissented from. k 
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defendant, Having regard to ss. 20 and 118 of the Negotiable 

Instruments Act it is for the signer to prove in the first instance . 

that the negotiable instrument is not what it appears to be. 
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rapu, 1.L.R, 58 Mad, 841 ; Motiv. Mahomed Mehdi, 1.L.R. 20 Bom. 
367, referred to. Hoe Moh v. Seedat, 1.L.R. 5 Ran. 527, overruled. 
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Burma Co-oPERATIVE SociETIES ACT, s. 50 (2) (2) eos aes 50: 

Co-OPERATIVE SocrETIES ACT RULES, 1931, RULE 15 ee 50 

Courts Act, s. 9 (1) (a) AND (c) wes ine at 639 

Courts AcT, s. 11 ee ais swe ae 472 
(FRONTIER DisTRICTS) CRIMINAL JUSTICE REGULATION, 8. 3, 

CL. 11 oF SCH. oe avs ae at 614 

GAMBLING ACT, SS. 6, 7 aes aes ae = 447 

Laws Act, s. 13 (2) + Agee ee sas .-- 170,311 

472, 548 

o—— RURAL SELF-GOVERNMENT ACT, ss. 12, 17, 21, 67, 74 soy 72 

BuURMESE BUDDHIST HUSBAND. DUTY TO MAINTAIN WIFE Kee 527 


BurMESE BUDDHIST LAW—Apatitha child—Inheritance from adoptive 
parents—Sharing with relatives of adoptive parents—Conditions— 
Remarriage of adoptive parent —Death of parent and survival of 
second wife—Rights of keittima child and kilita chzld—Apatitha 
child’s claint toinheritance. An apatitha child is adopted with no 
intention on the part of its adoptive parents that it shall inherit 
from them. In Manugye the apatitha child-is placedon an 
equality. with the relatives of the adoptive parents on certain 
conditions and they succeed only when there is no survivor of the 
adoptive couple and no natural or keiftima child or children. 
Ko Pe Kyai v. Ma Thein Kha [1937] Ran. 426 ; Ma Than Nyun v. 
Daw Shwe Thit, 1 L.R. 14 Ran. 557 ; Maung Gyi v. Maung Aung 
Pyo, LL.R. .2-Ran, 661, referred to. A keittima child on the 
remarriage of one parent after the death of the other can sue for 

artition of the estate in the same manner as a natural born child. 

a Thein v. Ma Mya, 1.L.R. 7-Ran._193 ; Po An v. Ma Dwe, 

LL.R. 4 Ran, 184, referred to. Buta kélita child who has greater 

rivileges than a apatitha child has no right to share with his 

‘ather’s widow in the father’s estate... Ma Hnyav. Ma On Bwin, 

8 L,B.R. 1, referred to. After the death of his.wife, the adoptive 

father of an-apatitha child married again. On his death the 

apatitha child claimed.a share of inheritance in his estate. Held, 

* that the apatitha child could not share in the estate of her adoptive 
father during the life time of his second wife. 


MA SINTv. MAMAGALE ... ia ate aes 378: 


BURMESE BUDDHIST LAW—Child of marriage an only daughter— 
Daughter an orasa before, mother’s death—No claim made on 
mother's death—Remarrtage of father—Claim of half share of 
éstate—Claym of eldest child on remarriage of parent—Fresh 
vight—New period of limitation—Limitation Act, Sch. I, art. 123. 
The daughter and only childof a Burmese Buddhist couplé who 
has attained the status of an orasa before the death of her mother 
and has not claimed her share as orasa on her mother's death is 
entitled to the shares both of an eldest child and of kanitha 
{younger) children, and therefore to claim, on the remarriage of 
her father, one half of the estate existing at the date of the 
reinarriage. Itis contrary to Burmese notions and contrary to 
the provisions of the Dkammathats that an orasa child who has 
refrained from claiming and has not received his or her share on 
the death of his or her parent, within 12 years from the date of 
death, must be regarded as having received his or her share and 

. that consequently he or she has fallen out of the family. The 
eldest child, whether an ozasa or not, on the remarriage of the. 
surviving parent becomes entitled to a quarter share of the estate 
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held fy the surviving parent at the time of remarriage, if sych 
child qua orasa has not already taken the orasa’s share, The 
remarriage gives the eldest childa fresh right and 2 new period 
of limitation. Ma Theinv. Ma Mya, LL. R. 7 Ran. 193; Ma Shwe 
Yu v. Ma Kin Nyun, 1,L.R. 7 Ran. 240; Maung Aung Pe v. 
U Tun Aung Gyaw,L.L.R. 8 Ran. 524 (P.C.) ; Maung Kyin x. 
Ma Kya Gaing, L.L.R. 8 Ran. 396 ; Maung No v. Maung Po Thein, 
LL.R. 1 Ran. 363 ; Maung Pan On v. Maung Tun Tha, i LEB,» 
292 ; Maung Po Aung v. Maung Kha, 1.L.R. 6 Ran. 427 ; Maung 
Po Chain v.U Po Mya, Civilist Ap. 113 of 1930, H. GC. Ran. ; 
Maung Po Kin v. Maung Tun Yin, 1.L.R. 4 Ran. 207 ; Maung. 
Sein Bav. Maung Kywe, LL.R. 12 Ran. 55 ; and Civil Ist Ap. 71 
of 1935, H.C. Ran. ; Maung Sein Shwe v. Maung Sezn Gyi, LL.R. 
13 Ran. 69 (P.C) ; Tun Tha v. Ma Thit, 9 L.BR. 56, referred to. - 


‘U Tavk Ta v. Ma OuN Yin i ais &s 217 


3BURMESE BuppHistT Law-—Children of first marriage—Contem- | 
poraneéous second marriage—No children or descendants of second 
_ wife—Death of parents of first. marriage—Right™ of children to 
succeed to property of step-mother on her death—-Pubbaka children 
—‘ Former husband and wife “'—~ “ Former marriage.” Wherea ~ 
' Burmese Buddhist male has contracted two marriages and both 
wives have been alive at the same time, the -children of the first 
marriage in point of time, whose parents both predeceased their 
step- mother, are heirs of their .step-mother in respect of her 
separate propecty, when there are no children or direct descend- 
ants. of the second wife. Maung Aung.Pev. U Tun Aung Gyaw, 
LL.R..8 Ran. 524, referredto. Ma Niv. Ma Shwe Pu. LLR. 8 
Ran. 590, distinguished. The expressions “former husband” 
‘and “ former wife’ may connote that the marriage in question : 
has terminated, but the expression “ former mnarriage” means a ~ 
matriage which is earlier in point.of time and may ‘be subsisting 
with a marriage contracted’ later. The children “of-the “first 
marriage are pubbaka’ children of the second marriage and 
entitledto inherit in the absence of descendants of the. second 
wife. Ma Gun Bon v. Maung Po Kywe, (1897-C1) 2 U.B.R. 66; . 
Maung Thein Maung v. Ma Kywe, 1.L.R. 13 Ran. 412, referred to. ’ 


* Maune THEW v. Maunc Nyo SzEIn ... «a. 160 


SBURMESE BUDDHIST LAW—Inheritance—Chinese Buddhist ‘dondaiea : 
in Burma—Law applicable—Burma Laws Act {X1IH cf 1898), s. 13. 
Prima facie inheritance to the estate of a Chinaman who was 
domiciled in Burma and was a Buddhist is governed by the Buddhist 
law of Burma andthe burden.of proving any special custom or 
usage varying the ordinary Buddhist rules of inheritance:is on the" 
person asserting the variance. Tan Ma Shwe Zin v.Tan Ma Ngwe 
Zin, (1932) 1.L:R. 10 Ran..97; Hong Kuv. Ma Thin, SJ.; Vol: -I,. 
135, 144 ; Fone Lan vy. Ma- Gyee, (1903) 2 L.B.R. 95 ; Phan Tiyok v. 
Lim Kyin Kauk, (1930) I-L:R. 8 Ran. 57 ; Man Han-v. RMA Li 
Firm, (1926) 1.L.R..4 Ran. 124,.0on appeal. (4927) LL:R.5 Ran. 443; 
Chan Pyu v. Saw Sin, (1928) 1.L:R, 6 Ran.623, overruled. Ma Tin 
v. Doop Raj Barna,.:Chan ‘Toon L.C., Vol, I 370, -approved.,: 
Apana v. Ma ‘Shwe Nu, (4907) 4 L:B:R. 124 ; Ma Yin Mya, In rev. . 
Tan Yauk Pu-(1927) :L:R.5 Ran. 406 ; Rajah Deedar Hoosein v.: 
Ranee Zuhooroon-nissa, (1844) 2M1,A, "441 ; Rutcheputty Dutt Jha 

v, Rajunder Narain Rae, (4839) 2 Mi1.A, 132 ; Surendra Nath Roy 

‘. Hiramani.Barmani, (1868) 12 Mi,A, 81; "Parbati Kumari Debi 
v. Jagadis ‘Chunder Dhabal, (1902) I:L.R, 29 Cal. 433; Balwant 

Raov, Baji Rao, (4920) 1.L:R 48 Cal. 30; Munshee Ruheem ve 
.Shumsoon-nissa Begum, (1867) 11 MA. A. 551; Abraham v. 
_ Abraham, (4863) 9 -M:1.A. 199; Mokamed Ibrakim Rowther v. 
Sheth Ibrahim Rowther, (1922) 1. LR. 45 Mad. 308, 314; Mazlathi 
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Anni y. Subbaraya Mudalzar, (1901) 1L.R. 24 Mad. 650, 
Khatubai v. Mohamed Hajz Abu, (1922), L.R.50 1.A. 108, 112 ; 
Abdurahim v, Halimabai, (1915) L.R. 43 1.4. 35, 41; Cutché 
Memon case, (1847) Perry’s Oriental Cases, 110, referred to. 


TaN MA SHWE ZIN v. Koo Soo Cxone (P.C.) .:. oo 548 


BurRMESE Buppsist LAw—Keittima adoption—Adoption creates 
relationship of parent and child—Right of inheritance from 
adoptive parents and their collaterals and ascendants—Death 
of adoptive father before his parent—Keittima child’s share in 
grandparent’s estate—Adoptive father an orasa—Keittima child 
not an orasa—Nature of keittima child’s claim—Share with trothers 
and sisters of adoptive father—Preferential share of orasa— 
Keittima child the sole heir of his father. Keittima adoption 
creates not only heirship of the adoptee to the adoptor but also - 
the relationship of a parent and child and by virtue of such 
relationship the adoptee acquires the rights of an ordinary natural 
child of the adoptor- in the estates of the adoptor’s collaterals or 
ascendants, .Ma Thaw v. Ma Sein, 5 L.B.R. 89; Po Hman v. 
Maung Tin, 8 L.B.R. 113, affirmed. A keitttma childcan claim a 
share of the estate ofthe father of his adoptive father where the - 
latter has died before the death of the former ; but the kezitima 
child cannot become auratha of his adoptive parent. Hisshare 
is claimed by virtue not of personal representation of his adoptive 
father but of an independent right of inheritance given by Burmese 
customary law. Asan out of time grandchild he shares equally 
with the younger brothers {and sisters) .of his adoptive father, the 
latter being auratha, but he has no claim, by virtue of his adoptive 
father having been an auratha child, to beconsidered an auratha 
child bimectt’ Ma Gyan v. Maung Kywin, (1892-96) U.B.R. 176 ; 
Maung Po Anv.Ma Dwe, 1.L.R, 4 Ran. 184 ; Maung Sein Shwe v. 
Maung Sein Gyi, LL.R. 13 -Ran. 69 (P.C.), referred to. Per 
Mosz LY, J.—The children of the -orasa son get their preferential 
share as the children. of the eldest son. Where an orasa dies 
during the life-time of his parent, leaving a keittima child as well, 

“as natural-born children, on the deathof the parent the Feittima 
child is entitled to an equal'share with the natural-born children 
inthe preferential share of the children of the orasa son and if, as 
in the present case, he is the sole child he can obtain the whole of 
that-preferential share. MaSuv. MaTin,6 L.B.R.77 ; Maung 
Po An v. Ma Dwe, L.L.R. 4Ran. 184; Maung Thein Maung v. 
Ma Kywe ; 1.L.R.13 Ran. 412 ; Po Thu Dawv. Po Than, 1.L.R. 
1 Ran. 316 ; Po Zan v, Maung Nya,7 L.B.R. 27 ; U Se nv. Ma Bok, 
LL.R. J1 Ran. 158, referred to. , 


Maunc THEIN v, U THa BYAW ive ogee ‘ ose 34% 


BurMEsr BuprHisTt LAaw—Mazi riage of widower and widow, each with 
atet children—Atet child of widow paid his share on her re-marriage 
out of atetpa property—Lettetpwa property acquired by couple— 
Death of couple without issue—Division of lettetpwa property 
among atet children—Succession per stirpes. A Burmese Buddhist 
man and'woman married. Each of them had children by their 
respective previous spouses, the wife’s children being two sons. . 
One of the sons died shortly after the mother’s remarriage, and 
his widow demande@gand obtained his share in the aletfa property 
of the mother on account of the remarriage. The couple acquired 
property during the marriage and died without any issue of the 
marriage. The afet children of the hrshand admitted the claim of 
the surviving atet son of the wife inthe whole of her remaining 
payin property, but contended that he was only entitled to a quarter 

_ share in the leltetpwa property of the parentas the deceased son 
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had been paid his share. Held, that asthe share of the deceas@d 

son was paid out of the atetpa property of his mother and not out 
of the lettetpwa property of the parents it could not affect the 
share of the other afctsonin the latter property, and consequently 
the lettefpwa property of the parents was divisible in equal shaxss_ 
between the atef children of the husband on the one hand andthe 
surviving atct child of the wife (or .he having died, his 
representatives) on the other, the division between the respective 
groups being per sfirpes and not per capita. Maung PoSan v, 
Maung Po Thet, 1.L.R. 3 Ran. 438, referredto. Maung Po Aung v. 
Maung Kha, 1.L.R. 6 Ran. 427, distinguished. 


‘MaunG Po Zaw v. MAUNG AN 


BURMESE BUDDHIST LAw—Ordination of a person as rahan—Worldly 
property of the person ordained—Question one of xcligzous usage 
or institution—Burma Laws Act, s. 13—Rules of the Vinaya— 
Divestment of all property—Rahan not civilly dead—Buddhist 
monkhood, a mendicant order—Four requisites or resouries—Gifts 
to a monk—Kappiya system—Inheritance by phongyi from lay 
rclatives—Temporary ordination, The Buddhist monkhood is a 
religious institution, and the question as to what happens to the 
worldly goods or property of a person who enters the Order is a 
question regarding a religious usage or institution and falls to be 
determined under s. 13. of the Burma Laws Act, according to 
Buddhist law which, as regards religious usages among Burman 
Buddhists, is to be found in the Vinaya. According to such 

“usage a Burman Buddhist when he becomes.a rahan, and there 
is no intention or evidence to show that his renunciation of a 
worldly life is only temporary, becomes automatically divested of 
all his property and relinquishes all title tothesame. Though the 

_ legal position of a rahan is this changed by his ordination, it is, 
however, erroneous to. regard-him as civilly dead, Ma Pwe Vv. 
Maung Myat Tha, (1897; 2 U.B.R. 54, approved. U Pyinnya v. 
Maung Law, 1.L.R.7 Ran. 677, distinguished. Maung Tin v. Ma 
Amin, L.U.R. 11 Ran. 226; U: Theri v. Ma Pwa Yi, 4 U.B.R. 138, 
reférred to. The Buddhist: monkhood is a mendicant order, and 
the only properties a monk can possess are articles ialling within 
the four Requisites or Resources—food, clothing, lodging and 
medicine. Paddy land may be gifted to a monk for his future 
requirements to satisfy the Four Requisites and a lay steward, 
called kappiya, may hold giftson behalf of a rahan ; but a phongyt 
is incapable of inheriting property from his lay relatives as his 
personal property. MaShwe The v. Maung Khan, 1.L.R, 1 Ran, 
430 ; Maung Ni v. Maung Thet She, 4 U.B.R. 189 ; Maung Pwe v. 
U Inguya, 3 U.B.R. 91; Shwe Ton v. Tun Lin,9 L.B.R.241 (F.B.), 
referred to. Ma Taik v.-U Wiscinda, 2 Chan Toon’s L.C., 235, 
dissented from. -Position of persons who become ordained whilst 
retaining an animus revertend: to their lay state not considered. 
Ma Thin v. Maung Maung, (1893-1900) P.J. 611 ; U On Kinv. Daw 
On Bwin, Civil 1st App: No. 156 of 1936, H.C. Ran. . Teferred to. © 


A.R.L.P. Firm v. U Po KYAING 


BurMese Buppowist Ltaw—Suit by wife against husband at ; 
tiaintenance—Express or implied contract created by marriage— 
Duty of Burmese Buddhist husband to maintain his wife— 
Manntenance suit, a suit of civil nature—Claim for arrears of 
maintenance—Civil Procedure Code, s.9, Marriage, whatever 
the form of the contract may be, constitutés, if not an express, at 
all events an implied contract between the parties that the 
husband shall maintain his wife. Ardaseer v. Perozeboye, 6 Moo, 
IA. 348, referred to. Under Burmese Buddhist law there.is a 
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posit.ve duty cast on the husband to maintain his wife or wives. 


Hence a suit for maintenance by a Burmese Buddhist wife against 
her husband who is living separately from her is maintainable. 
Maung Hmun Taw v. Ma Pwa, (1872-92) $.J., L.B. 258 ; Moonshee 
Buzleor Ruheem v Shumsoon-nissa Begum, 11 Moo. 1.A. 551, 
reterred to. A suit for maintenance is a suit of a civil nature’ 
within s, 9 of the Civil Procedure Code. In such a suit mainten- 
ance can be claimed from the date of the filing of the suit but not 
arrears of maintenance before such date. 


Ma Saw NweE v. U AuNG Sor ra MS as 527 


CALLING ATTENTION TO REFORM, IMPROPER WAY OF ay 302 


CANCELLATION OF TRANSFER BY MINOR. REFUND OF PURCHASE 
MONEY Sie aa 543 


“CAPITALISTS” NOT A CLASS UNDER 8. 153A, PENAL CODE esis 239 


CAPRICIOUS ORDER OF COURT DISALLOWING ADVOCATE OR ; 
PLEADER TO APPKAR, REVISION csan See we 6? ONE 


CASUAL INCOME FROM SPECULATION. INCOME-TAX Ge 757 
CAUSE oF ACTION, LIMITATION, PAUPER’S PLAINT, INQUIRY <a 263 


CAUSE OF ACTION, SPLITTING UP or—Forbearance of creditor to sue if 
debtor pays punctual instalments—Remedy of creditor on breach 
of agreement—One whole cause of action—Creditor's suit for 

sbreach of instalments due—Subsequent suit for balance debt— 
Civil Procedure Code, O.2,7.2(2). Where acause of action for the 
recovery of the whole amount of the debt exists, but the creditor 

. agrees to forbear and not to sue upon that cause of action so long 
as the debtor pays him a certain sum every month and until the 
monthly payments are at least three months in arrears, the 
creditor's remedy isto sue for the whole balance amount of the 
debt duc if three monthly instalments are in arrears. -If he 
merely sues and obtains a decree for the amount of the instal- 
ments up to the time of his filing the suit, heis debarred afterwards 
from filing a suit to recover the balance of the debt in view of the 
provisions of O.2, r. 2 (2) of the Civil Procedure Code. Lasa 
Din v. Gulab Kunwar, 1.L.R. 7 Luck. 442 ; Ram Sarup v.Peare 
Lal, L.L.R. 57 All. 838, distinguished. 


MOHAMED AFZAL v. MOHAMED IsmaiL nat ais 180 
CAUSE OF ACTION. RIPARIAN OWNERS. APPROPRIATION OF WATER 581 - 
, SEPARATE MORTGAGES, ONE SUIT aes see 207 
CHARGE ON ESTATE. CLAIM FOR MAINTENANCE ~ sive st 170 
CHARITABLE TRUST. PRESUMPTION OF. PUBLIC TRUST. .., wea 520 
CHILDREN, INHERITANCE, CHINESE CUSTOMARY LAW Ares ie 170 
: ——-,. PUBBAKA, BURMESE CUSTOMARY LAW ie ss 160 


CHINESE BUDDHIST—Succession governed by Chinese customary law— 
Widows right to administer property—Succession to the estate— 
Children of the deceased—Widow's claim to maintenance and 
funeral expenses—Widow's claim .to letters of administration— 
Maintenance not a right to share in estate or a charge—Burma 
Laws Act, s. 13 (1)—Transfer of Property Act, s. 39—~Burma 
Succession Act, s. 218 (1). Under the Chinese customary Jaw the 
widow has a right to administer the estate of her deceased ‘ 
husband, but it does not follow that she has therefore a right to 
obtain in every case letters of administration under the Succession 
Act. Under the customary law the estate of a deceased Chinese is 





t XXXVI, GENERAL INDEX. 
a PAGE 


ou Ag 
divided among hissons ; daughters only succeed when there are no 
sons, and the widow succeeds only when there are no children ; 
otherwise the widow has a right to maintenance and to have her 
funeral expenses provided. Bon Kwi v. S.K.R.S.K.R. Firm, 1.4,R. 
8 Ran. 172 ; Chan Pyu v. Saw Sir, LL.R. 6 Ran. 623 ; Ma Sein’ vs> 
Ma Pan Nyun, LL.R. 2 Ran. 94; Ma Sein Byu v. Khoo Soon Thye, 
LL.R: 11 Ran. 310; Maung Po Maung v. Ma Pyit Ya, 1.L.R.1 
Ran. 161, referred to. Under the provisions of s. 218 (1) ofthe . 
Burma Succession Act letters of administratien of the estate of a - 
deceased Chinese Buddhist may be granted to a-person who is 
entitled to the whole or part of his estate. His widow's right to 
maintenance is not a right to share in the estate andis nota 
charge upon the estate except when so made by appropriate -. 
action in Court. The widow therefore is not entitled to letters of 
administration as against the son of a deceased Chinese Buddhist.’ | 
Customary. law cannot override the express provisions of a 
statute to the contrary.. Lakshman v, Satyabhama Bhai, 1.L.R.2 - 
Bom. 494, referred to. Shwe Khoon v. Ma Sein Nu, [1938] Ran. . 
249, overruled. ‘ 


“Ma Pwa Tin v. Yeo SEIN Maune “ ie | vee AZO 
CHINESE BUDDHIST DOMICILED IN BuRMA, LAW OF INHERITANCE ... * 548 


CHINESE CUSTOMARY  LAW-—Illegitimate son—Inheritance in ‘father’s , 
estate--Inhéritance when no other heirs—Inheritance: when. other 
heirs—Share—Conditions—Recognilion' of  paternity~Respon- 
sibility for upbringing. According to Chinese customary.law an 
illegitimate son of a man is entitled to inherit from his father if 
the Jatter dies. without leaving any other heir. But if there are 
other heirs, the illegitimate son is entitled to a half share of a 
legitimate son in his father’s estate, provided that the father has 

recognized his-paternity and has also made himself.-responsible 
- for the upbringing of his illegitimate son. 3 Sik 


Daw E THIN v. Maune San THEIN ... ae a 258 


CITY OF RANGOON Municipal ACT, Ss, 31, 229, 230—Rules for conduct 
of business, part of the Act—Rule 7—Due notice. to Councillors of 
business on the agenda—Appointment of legal adviser—Notice of 
meeting to consider report of special committee—Resolution and 
report. recommending appointment after advertisement—Amend- + 
ment appointing named advocate carried—Agreement entered inta 
with advocate—Amendment and agreement ultra vires—Matter 
not merely one of domestic procedure, By virtue of ss. 229 and 
230 of the City of Rangoon Municipal Act Rules framed by the 
Corporation for the conduct of business become part of the Act. 
By Rule 7 of such Rules no business.can be transacted by the : 
Corporation other than the business specified in the notice of the 
meeting, and no substantive proposition can be made or discussed 
which is not specified in the notice. Ata meeting of the Corpora- 
tion one of the items on the agenda was to consider the Report of. 
the Special Committee appointed to consider a resolution referred 
to it at a previous meeting regarding the appointment of a legal 
adviser to the Corporation. This resolution had proposed to 
terruinate the services of the then legal adviser and to advertise 
for a new adviser. The Report recommended the engagement: of 
a legal adviser on fixed remuneration for a stated period. At the 
meeting a resolution was moved to advertise the post on a monthly 
fee to which an amendment was moved that a named advocate 
{who was 4 member of the Corporation present at the meeting but 
not taking part in the proceedings) be retained as legal adviser at 
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a fixed remuneration. The ainendment was carried, and subse- 
quently an agreement embodying the resolution was signed by the 
Commissioner and the Mayor on behalf of the Corporation and by 
the advocate. The plaintiffs filed a suit for a declaration that the 
resolution and the subsequent agreement were ultra vires the 
Cc-poration, and for an injunction. Held. that it was not possible 
and not regular for the Corporation, upon the consideration of the 
Report which had been called for on a proposed resolution to 
appoint a new legal adviser after the usual advertisement, and 
when the Report named no particular individual or even hinted at 
the possibility of any particular individual being appointed without 
the usual advertisement, to go into the question of appointing a 
named individual forthwith without the usual advertisement. By 
g. 31 of the Act the Corporation had power to appoint a legal 
adviser, but it could only do soin conformity with the provisions of 
the Act and of the Rules for the conduct of business which formed 
part of the Act. No proper or sufficient notice of the amendment 
which was virtuaily a substantive motion for the appointment of a 
named individual was given to the members and consequently the 
proceedings in respect thereof were irregular and the agreement 
entered into in pursuance thereof could not be carried out by the 
Corporation It was not a case of mere irregularity in a matter of 
domestic procedure ; the matter concerned the tax-payers and their 
duly elected representatives. Kaye v. Croydon Tramways Co, (1898) 
1 Ch. 358 ; Pacific Coast Coal Mines, Ltd, v. Arbuthnol, (1917) A.C. 
607, referred to. Burland v. Earle, (1902) A.C.83; MacDougall v. 
Gardiner, (1875) 1 Ch.D. 13; Municipal Comnuttce of Myaungmya 

'. y. Paw Hlaing, [1938] Ran. 704; Vaman v. Municipality of 
Sholapur, 1.L.R. 22 Bom. 646, distinguished. ; 


FRIEDLANDER v. THE CORPORATION OF RANGOON. ... aie 454 


Civit Court's. Jurispiction—Revenue proceedings—Collection of 
thathameda-tax—Scizure and sale of bullocks by.revenue author- 
itkes—Claim:io bullocks by a claimant—Suit by claimant-—Ques- 
tions between tax-payer and revenue authorilies~Bar applies to 
all claims arising out of revenue coilection—Remedy of clatmant— 
Upper Burma Land and Revenue Regulation, ss. 8 (a) ; 53 (2) (xii). 
Section 53 (2) (xii) of the Upper Burma Land and Revenue Regula- 
tion bars the jurisdiction of the civil Courts with regard +o all 
questions between the tax-payer or the defaulter and the revenue 
collecling authorities, as well as with regard to all claims 
connected with or arising out of the collection of revenue. The 
Township Officer started recovery proceedings against certain 
people for thathameda-tax and directed the thugyi to seize two 
bullocks. These were claimed by the appellant as his property, 
but his claim was disallowed by the Township Officer as well as 

’ by the Collector, and the bullocks were sold for payment of the 
thathameda-tax. The appellant sued. the Secretary of State. 
Held, that the bullocks we-e attached and sold in connection with 
the collection of revenue and therefore the jurisdiction of the civil 
Courts was barred. S. 8 (a) of the Regulation gives the claimanta 
right of appeal to the Collector and the Commissioner, and under 
8.11 the Financial Commissioner can send for a case and pass 
such order as he thinks fit. Abdullah v. The Secretary of State 
for India, 1L.R. 49 All. 701 ; The Secretary of State for India v. 
Mahadei, 1.L.R. 19 All. 127, referred to. 
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tion from pay—Attachment by creditor of cmployee’s subscription 
before payment into fund—-“ Compulsory deposit *—Provident 
Funds Act, s. 2. The exemptions from attachment of certain 
property under the various sub-heads in s. 60 of the Civil 
Procedure Code are all cumulative as all the sub-heads are on the 
same footing and any person is entitled to all the benefits if he is 
qualified to claim them. The Provident Funds Act appjies to the 
provident fund of the Municipal Corporation of Rangoon and Rule 
7 of its Provident Fund Rules makes it obligatory on the Corpora- 
tion to deduct from its employee’s pay the amount due by such 
employee for subscription to the fund. The definition of 
“compulsory deposit” ins, 2 of the Provident Funds Act applies 
to such subscription and it means “ a subscription fo or depositin” 
thefund. A creditor of the employee cannot therefore attach in 
execution of his decree the amount of such subscription in the 
hands of the Corporation before it is paid into the fund, such 
amount being exempt from attachment under s. 60 {k) of the Civil 
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CLAIM BEVORE OFFICIAL ASSIGNEE. PROCEDURE 


CLAIMANT'S REMEDY. CLAIM ARISING OUT OF REVENUE COLLECTION ... 


CLARITY AND PRECISION OF PROHIBITORY ORDER... S. 144, CR. PRo- 


CEDURE CopE axe oe 5 88 oi Ok 
“Crass orn CuLassés or His MaAsgesTy’s SUBJECTS.” SHAREHOLDERS. 
CAPITALISTS “ee BN, “ee eieate i 


COMBINED SHOP AND RESTAURANT. SUIT FOR ARTICLES SOLD, 


LIMITATION es on <3 er 
COMMON GAMING HOUSE. REQUISITES FOR ISSUING WARRANT 
COMPANY NOT A CLASS OF KING’S SUBJECTS « _ ae re 
COMPLAINT FOR OFFENCE UNDER 8, 225B, PENAL CoDE 


COMPLIANCE OF RULES TO MAKE AWARD VALID oes toe 


’ COMPOUND DISPOSITION, PUBLIC AND PRIVATE TRUST... vee 


“ COMPROMISE ""—Adjustment of suit—Award in arbitration in 
pending surt wethoul intervention of Court—Award not a 
comprontise—Award treated as adjustment by parties—Rules as 
to arbitration—Compliance necessary:to make award valid— 
“Any other law forthe teme being in force”—Czvil Procedure 
Code, s. 89; O. 23; 7.3; Sch. HI. An award expressed to -be 
made in an arbitration without the intervention of the Court in a 
pending suit is not a compromise within the meaning of O. 23, 
r. 3 of the Civil ’rocedure Code. Amar Chand v. Banwarz Lall, 
ILLR. 49 Cal, 608, followed. Bhimraj.v. Munia, I.L.R. 14 Pat. 
799; Gerimondi v. Jarini, LL.R, 55 Cal. 538; ° Hari Prasad v. 
Soognd Devt, 3 Lah, LJ. 162; Mahammad Mirza v. Osman Ali, 


LLL.R 62 Cal, 229; Rukhanbhat v; Adamji, 1.L.R. 39-Bom. 74, 


referred to. Laljee Jesang v. Chandra Bhan Sukul, LU.R. 9 Ran. 
39, overruled. Chanbasappa v. Basalingayya, 1.L.R. 51 Bom, 908 
(F.B.) ; Subbaraju v. Venkataramaraju, LL.R. 51 Mad. 800, 
dissented from. Where, however, subsequent to the making of 
such an award, it is shown that the parties themselves treated it 
as a concluded adjustnent by agreement within the meaning of 
O. 23, r. 3 of the Code, then the order applies. A.K.A.C.T.A.L. 
Chettyar v. A.KRM.M.K. Firm, 1.L.R. 14 Ran. 766; K.T.T. 
Shanmugam Chetty v. C.T.A. Annamalay Chetty, 6 LB.R. 55, 
approved. Manilal v. Gokaldas, L.L,R. 45 Bom. 245, referred to. 
Within the compass of the second schedule of the Civil Procedure 
Code lie all the rujes relating to arbitration subject to the proviso 
conlaincd in s, 89 of the Code. If the parties to a dispute purport 
to go to arbitration but ignore these rules, there can be no award 
of which the Courts will take notice as such. And there can be 
no adjustment of the dispute by lawful agreement by reason of a 
submission alone unless the third party to whom the parties have 
recourse brings them to an adjustment by lawful agreement, The 
words “any other law for the time being in force” in s. 89 of the 
Civil Procedure Code cannot include O. 23, r. 3 of the Code. 
Gajendra Singh v. Durwa Kunwar, \.L.R. 47 All. 637, referred to. 


' Mauné& Hray v. U GE ae se naa pe 
“ CoMPULSORY DEPOSIT,” ~ PROVIDENT Funps ACT, S.2 ... 

CONDITIONAL REMISSION OF SENTENCE OF TRANSPORTATION FOR LIFE 

CONDONATION OF PRIOR MATRIMONIAL OFFENCE. REVIVAL OF OFFENCE 
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ConFession—Requirement s of the law—Formal defect—Statement. of 
accused to magistrate on remand» application—No record of 
' statement beng voluntary—Evidence by the magistrate’ at 
the trial—Inadmissibility of evidence.-.History of legislation 
as to confession to a police officer—Crimtnal Procedure 
Code, ss. 164, 364, 533—Evidence Act, ss. 24, 25, 26, 2. 
Where a magistrate has made no attempt to comply with the 
- requirements of ss. 164, 364 of the Criminal Procedure Code in 
recording the confession of an accused person, such a confession 
is not admissible in evidence. But where such an attempt has 
been made, and there is only a formal. defect in the procedure 
thereof, it becomes curable under s. 533 of the Code. The effect of 
s. 164 of the Criminal Procedure Code, when read with ss. 24, 25, 26 
and 29 of the Evidence Act, is that (1) a confession made by an 
accused person to.a police officer is inadmissible in evidence, (2) if 
a person in police custody desires to make a confession, he must 
do suin the presence of a magistrate, (3) a magistrate shall not 
record it unlesshe is, upon inquiry from the person making it 
satisfied that itis-voluntary, (4) when the magistrate records it, he 
shall record it in the manner provided for in s.-164 of the Criminal 
Procedure Code, (5) and only when so recorded the confession 
becomes relevant and: admissibleimevidence. History of legisla- 
tion as to confessions made to a police officer, traced. Nazer 
Ahmed v. The King-Emperor, 63, 1.A. 372, followed. Queen v. 
Behary Sing, 7 W.R.Cr.-R. 3; Queen vi Kodai Kahar, 5, W.R. 
Cr. R. 6; Queen-Empress v, Bhairab Chunder, 2 C.W.N. 702, 
referred to. Nga Po Dwe v. Emperor, AJR. (1934) Ran. 78, 
dissented from, The accused, charged with the offence of dacoity, 
‘was brought before a magistrate for remand. The magistrate 
asked him whether ‘he -had anything to say and the accused 
replied that he had committed the offence and had nothing to say 
against the remand being granted. The magistrate made a note 
of this on.the remand application.and subsequently gave evidence 
as to.the:.note. atthe trial.- Held, thatthe evidence .was 
inadmissible, : : 


THE KING v. SAN MIN. sie wee . dee eee 


CONSENT OF ADVOCATE-GENERAL, SUIT FOR REMOVAL OF TRUSTEE ... 
CONSIDERATION, ONE FOR ENTIRE CONTRACT, ILLEGALITY 

, TOTAL FAILURE OF, COURT AUCTION vu ies 
CONSUMABLE ARTICLES IN SHOP, ARTICLES SENT OUT, LIMITATION 


FOR SUITS ar oat oat ove iss 
CONSUMMATION OF MARRIAGE, DoWER ite ets eee 
CONTEMPORANEOUS SECOND MARRIAGE, CHILDREN'S RIGHTS es 


Contract—Guarantee—Suit against principal debtor and guarantor— 


Suit against principal debtor withdrawn—Liabilily of guarantor— ° 


Code of Civil Procedure, O, XXIII, r.1—Contract Act, ss. 2 (g) and 
{j) and 134 and 139, Where, in a suit against a principal debtor 
and his surety, the plaintiff withdraws his suit against the principal. 
debtor under. Order XXIII, rule 1 of the Code of Civil Procedure 
without obtaining Icave to institute a fresh suit in respect of 
the same cause of action against the principal debtor, the plaintiff 
is precluded from bringing afresh suit on the debt against the 
principal debtor, but the principal debt or is not released or dis- 
charged. The remedy of the surety against the principal debtor 
is not impaired and his liability is, therefore, not discharged. 
By s. 2 (j) of the Contract Act not every unenforceable contract 
is declared void, but only thcse unenforceable by law, and those 
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words mean not unenforceable by reason of some procedural 
regulation, but unenforceable by the substantive law. A mere 
failure to sue within the time specified by the statute of limitations 
or atv inability to sue by reason of the provisions of one of the 
Orders under the Civil Procedure Code would not causea contract 
ta become void. Ss. 134 and 139-of.the Contract Act are merely 
declaratory of what the law of England was and is. S. 139 only 


applies where the eventual remedy of the surety against the . 


ge debtor is impaired. Under s, 134 of the Contract Act 


@ surety is discharged if, and only if, a contract has been. 


entered into by which the debtor is released or if there has been 
any act or omission on the part of the creditor the legal 
consequence of which has been to discharge the principal debtor. 
Webb v, Hewitt, (1857) 3 K. & J. 438; Commercial Bank of Tas- 
mania v. Jones, (1893) A.C, 313 ; Bateson v. Gosling, (1871) L.R. 
7 C.P.9; Oriental Financial Corp. v. Overend Guerney, (1871) 
L.R. 7 Ch. 142, 153; Carter v. White, (1881) 25 Ch.D. 666; 
Sankana Kalana v. Virupakshapa. Ganeshapa, (1883) LL.R 
7 Bom. 146: Krishto Kishori Chowdrain v. Radha Romun 
Munshi, (1885) 1.L.R. 12 Cal. 330; Subramania Aiyar v. Gopala 
Afyer, (1910) LL.R. 33 Mad. 308 ; Dal Muhammad v. Sain Das, 
A.LR, (1927) Lah. 396 ; Murugappa v. Munusami, 1920) 38 M.L.J. 
131 3 Nur Din v, Allah Ditta (14932) LL.R.13 Lah. 817 ; Hajari- 
mal v, Krishnarav, (1881) 1.L.R. 5 Bom. 647, referredto. Ranjit 
Singh v. Naubat, (1902) 1.L.R. 24 All. 504, disapproved. 














MAHANTH SINGH v. U Ba Yi(P.C) ... Sey: ave 
CONTRACT, EXPRESS OR IMPLIED, TO MAINTAIN WIFE see oe ee 
Act, 88, 2 (g) & (/), 134, 132 = oS hae 
ee ak oe Mare 5 Chas 
» 88. 24, 27, 57 ae ees ee dee 
, ee ee ss me ait ae 
CONTRACT BY CORPORATION IN PuRSUANCE OF uifra vires 


RESOLUTIONS —_... ee Se “s iss 


CONTRACT, ILLEGAL—One consideration for entire contract—Illegal 
consideration not separate from legal consideration—Whole 
contract void—Contract Act, ss. 24, 27,57. {there is one entire 
consideration for two several contracts and one of the contracts is 
for the performance of an illegal act, the whole is void. Thus 
where One sum is to be paid for the doing of a legal and an illegal 
act, the whole contract is void. And if a contract or promise be 
founded upon a legal and an illegal consideration and the illegal 
consideration cannot be separated from the legal consideration 
and rejected, the illegality of part vitiates the whole. Gaskell v. 


King, 11 East. 165 ; Lound v. Grimwade, 39 Ch.D. 609 ; Pickering v.° 


Ilfracombe Railway, 3 C.P. 235, referredto, The plaintiff’s case 
was thatin consideration of paying the defendant the sum of 
Rs. 15,000 in three instalments, the defendant promised to pay to 
the plaintiffs their three claims for business commission, the 
customary charitable contributions made by the defendant on 
behalf of the plaintiffs and indemnity for excess income-tax paid 
by the defendant for the plaintiffs. The claim for income-tax 
arose out of a joint device of the parties to defraud the income-tax 
authorities. eld, that part of the consideration, and none could 
say how much of it, had its origin ina promise to do something 
ilfegal ; one sum being payable for the doing of an illegal and 
a legal act, the whole contract was void. 


V.R.M. CHETTYAR v. C.T.M.N. CHETTYAR 
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CONTRACT IN WRITING. NO MENTION OF PRINCIPAL, SUIT AGAINST 
PRINCIPAL ae oes e 


CONTROL OF PLEADERS BY COURTS 


Dy 


CONVICTION OF WIFE FOR SERIOUS OFFENCE. HUSBAND’S DESERTION 


CO-OPERATIVE SOCIETY— Suit by socicty to recover loan from a member 
—Jurisdiction of Civil Court barred— Burma Co-operative Socicties 
Act, s. 50 (2) (l) —Rule 15—Civil Procedure Codec, s.9. By Rule 15 
of ‘the Burma Co-operative Societies Rules, 1931, tramed by the 
Government of Burma under s. 50 (2) (1) of the Burma Co-opera- 


tive Societies Act, every dispute touching the business of a. 


co-operative society between a member and the committee of the 

society shall be referred to thé Registrar. Held, that a suit 

brought by a co-operative society against its member to recover 

a loan due by the member to the society was impliedly barred 

under s. 9 of the Civil Procedure Code. Crispv. Bunbury, 

. 8 Bing. 394, followed. Arntitage v. Walker, 2 K. & J. 211 ; Bhai- 

shanker v. Municipal Corporation of Bombay, 1.L.R. 31 Bom. 

604 ; Dacca Co-operative Union Ltd. v. Silpa Samities, Ltd., 

42 C.W.F. 391 ; Ganesh v. Secretary of State for India, I.L.R. 

43 Bom. 221 ; Gopi Naihv, Ram Nath, 1.L.R. 47 All. 374; Hack. 

v. London Provident Bldg. Society, 23 Ch.D, 103; Municipal 

Bldg. Socicty v. Kent,9 App. Cas. 260; Ex parte Payne, 79 R.R. 

_ 892 ; Ramachandra v. Secretary of State for India, 1.L.R. 12 Mad. 

> 405, referred to, Maung Kyaw Tha v. Co-operative Town Bank,, 
- [1937] Ran, 399, considered. . : 


Dey v. BENGALEE YOUNG MEeEN’s CO-OPERATIVE CREDIT = : 
Fe as ae . 50 
121 


a at angen SOCIETY ose we 
COPYRIGHT AcT, Ss. 1 (2) aes ; oes ait 
CouRT-FEES ADMINISTRATION SUIT. . sees eas 
..COURT-FEES ACT, ss. 4, 6, 7; SCH. I, ART. 1—Imposition of liability— 
. Schedules and the charging sections—“ Amount or value.of the 


see 


_ subject matter in dispute” in reference bo cross objection—Award — 
of special costs in any event in administration suit—Cross objections. : 


on findings in suit and on special costs. The Schedules of the 
Court Fees Act, read with ss. 4 and 6 of the Act impose the 
liability for court fees. S. 7 refers only to suits and, in certain 
caSes specifically mentioned, memoranda of appeal. Nepal Raiv. 
Devi Prasad, J.L.R..27 All. 447; Reference usder Court Fees Act, 
I.L.R. 29 Mad. 367, referred to. The words ‘ amount or value of 
the subject matter in dispute’ in Art. 1, Sch. 1 of the Court Fees 
Act, mean, in reference to a cross objection, the subject matter in 
dispute in the cross objection and not the subject matter in dispute 
in the suit on appeal. Ma Shin v. Maung Shwe Hnit, 1.L.R. 2 
Ran. 637, referred to. By the preliminary decree in an adminis- 
tration suit the respondents were ordered to pay to the appellants 
a certain sum as special costs in any event, the ordinary costs 
being ordered to abide the passing of the final decree. The 
respondents filed cross-objections, four grounds of which related 
to the findings in the suit and the remaining three to the special 
costs. Held, that the cross objection, so far as it related to the 
special costs was chargeable with an ad-valorem court fee on the 
amount of the special costs. 


MARIAM BiBi v. MALIM. .. <s oe use 
“Courts.” ‘‘ DecREE.” MORTGAGE ON PROPERTY IN BURMA AND 
INDIA... ar eae tae © % see a8 


CoURT’S ORDER DISALLOWING ADVOCATE OR PLEADER To APPEAR. 


REVISION . es sa se ea 
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COURT REQUIRING WITNESS TO ANSWER. WITNESS’S PRIVILEGE ‘igs 
CREDIBLE INFORMATION OR GROUNDS OF BELIEF. CoMMON GAMING 
House ,.. ask wae see aes a 
CREDITORS WHO HAVE AND HAVE NOT PROVED DEBTS. RESERVATION 
Ov DIVIDENDS, INSOLVENCY — ose eee 
CREDITOR'S SUIT FOR INSTALMENTS DUE. ONE CAUSE OF ACTION oe 
CRIMINAL BREACH OF TRUST, MAGISTRATE’S JURISDICTION TO TRY 
CASE eae dee <c ne age 
CasE. JUDGMENT OF ONE MAGISTRATE DELIVERED BY 
SUCCESSOR ... ss a se ay 
Cases. KACHIN HILL TRACTS. TRANSFER BY HIGH CoURT 
- PROCEDURE CODE, s. 103 ase ses 
, Ss. 144 noe on ee 
, $8, 164, 364, 533 - ee = 
+8.195 (1) (a). ee ae 
, 8. 197 ies its 
era ae.) ae ee a 
, 8.401 ee sees 
, 8. 423 (1) (8) (3) os 
ee, 8, 489 (2) oe ae oa 
8. 556 Ss 
in Kacuin Hitn Tracts... ise 





CROWN'S PREROGATIVE RIGHT—Payment of taxcs and stalutory dues— 
Rule of universal application—Binaing the Crown by statute— 
_ Express-mention or rcfcrence -by necessary implication—Burma 
Succession Act, Ch. V1, ss. 217, 322, 323—Crown debts outside the 
scope of Succession Act—-Protectzon of decree-holders—Prerogative 
unaffected by Succession Act—Trade debts of the Crown—Duty 
of adnuntstrator undcr ss. 320, 322, Succession Act, s. 54 of 
Administrator-Gencral's Act—Duty of discharging Crown debt 
first. The Crown enjoys a prerogative right of preference in 
payment to all its subjects, of debts of equal degree, and exceptin 
80 far as the legislature has thought fit tointerfere this rule is of 
universal application. Commissioners of Taxation, New South 
Wales v. Palmer, (1907) A.C. 179, followed. The Crown is not 
bound by a statute unless expressly mentioned or referred to 
by necessary implication. In re Henley & Co. 9 Ch.D. 469; 
Theberge v. Landry, 2 Ap. Ca. 102, referred to. In Chapter VI of 
the Succession Act the legislature has furnished a scheme for the 
adininistration of the estates-of deceased persons, in which it 
nowhere makes any express reference to debts'due to the Crown, 
But it is not unreasonable to hold that debis, not trading debts but 
taxes, due to the Crown fall outside the scope of the Succession 
Act altogether, and the Crown is not bound by ss, 322 and 323 of 
the Succession Act by any necessary implication. The words 
“according to their respective priorities, if any” in s. 322 of the 
Succession Act were inserted to protect a decree holder and do 
not refer to the Crown’s prerogative. Nilkomal Shaw v. Reed, 
17 W.R.513, referred to. The Food Controller v. Cork, (1923) A.C. 
647, distinguished. ‘Trading activities of the Crown are on a 
different footing from taxes and statutory dues. Re Northern 
Besgal Co., Lid., 41 C.W.N. 458, referred to. The Succession Act 
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PAGE 


nowhere touches the prerogative of the Crown and the scope @f 
the prerogative would fall under the definition of ‘* any other law 
for the time being in force” in s. 217 of the Act. An adminis- . 
trator, whether he be the Administrator-General or another, or a 
District Judge with statutory duties, must have due regard to tke 
Prerogative of the Crown before paying other ordinary creditors 2 
in the order they are to be paid, 


U Ba Tui v. THE ADMINISTRATOR-GENERAL, BURMA eee “701 
“CROWN DEBTS. QUTSIDE SCOPE oF SUCCESSION AcT ™ ... eos 701 
CROWN’S TRADE DEBTS ... ae see oan eee 701 
“CURTAILMENT OF RIGHTS OF THE PUBLIC oe eee aes 294 
‘DAM WITH AN OVERFLOW BYPASS, USE OF NATURAL STREAM WATER ... 581 


-DAMAGES FOR WRONGFUL ATTACHMENT, SUIT FOR—Reasojable 
grounds for belief ti:at goods were judgment-debt or’s—Reasonable 
and probable cause—Absence of malice-—Pleas not available to 
attaching creditor—No declaratory suit by attaching creditor— 
Plea not available that goods belonged to judgment-debtor —Civil 
Procedure Code, O. 21,7.63. A judgment-creditor in execution 
of his decree attached shop goods as belonging to his judgment- 
debtor, but the attachment was removed at the instance of a 
claimant. The judgment-creditor did not file-a declaratory suit 
under O, 21, r. 63 of the Civil Procedure Code. In a suit by the 
claimant for damages for wrongful attachment it is no defence 
for the creditor to aver that he had“reasonable grounds for 
believing. that the goods attached belonged -to his judgment- 
‘debtor and that no damages could be recovered against him unless 
the claimant proved absence of reasonable and probable cause 

_andjor malice, K.A. Asan Mahomed v. 8. M. Rowther, V.L.R. 2° 
Ran. 181 ; Kissorimohun Roy v. Harsukh Das, 1.L.R. 17 Cal. 436, 
referredto. Ramanathan Chetty v. Marzkar, A.I.R. (1935) P.C. 28, 
distinguished. Nor is it open {o the judgment-creditor to raise the 
plea that his judgment-debtor was the owner of the goods. In... 
the absence of a declaratory suit resulting in his favour the order 
of the executing Court is conclusive. Neamaganda v. Paresha, 
ILL.R. 22 Bom. 640, referred to. © 








K.S.R.M. CHETTYAR v, LAKHANI ns — Py 690 
‘DATE OF FINAL ORDER. APPLICATION TO EXECUTE. LIMITATION... ~ 508 
DavcuTer. ONLY CHILD oF MARRIAGE, REMARRIAGE OF FATHER. 
INHERITANCE - ... oe ae sce, OIF 
DeatH SENTENCE. PENAL CoDE, s. 303... are ae 44 
OF ADOPTIVE PARENT BEFORE HIS FATHER. KEITTIMA CHILD’s : 
SHARE IN GRANDPARENT’S ESTATE wes a ae 341 
DEBTOR AN EXECUTOR. ATTACHMENT OF HIS PERSONAL MONEYS... 694. 
‘AND GUARANTOR. RELEASE OF DEBTOR aes Se 35S 
““ DECREE, A.” S. 67, TRANSFER OF PROPERTY ACT es see 372 
DECREE FOR LESS THAN Rs, 500. Suir oVER Rs. 500. APPEAL To 
Districr Court ses ee se. 72 sea 639 
———— FOR RESTITUTION OF CONJUGAL RIGHTS, MAINTENANCE 
ORDER ... eee nee ee ae ae 741 
‘DECREE-HOLDERS’ PROTECTION. BURMA SUCCESSION ACT, 8.322... 701 


DECREE NisI, HIGH COURT’S POWER TO PASS ON APPEAL ... _ ae 1 
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DECRETAL AMOUNT EXCEEDING CoURT’S PECUNIARY JURISDICTION, 
EXECUTION axe ies ae a wee 134. 


Deramation—Statement by witness in Court—No absolute privilege— i 
Evidence Act, s. 132, protection under—Manner of obtaining | 
protection—Compulsion on witness by Court to answer—Qualified 
privilege of witness—Penal Code, s. 499, Exception 9—Answering 
questions put by Court or Public Prosecutor—Presumption in 
favour of witness—Plaintiff’s or prosecutor's character—Necessity 
of his cross-examination. The Penal Code contains no exception 
in favour of statements made in evidence in Court to give them 
absolute privilege, but s. 132 of the Evidence Act, if it applies, 
gives complete protection against criminal prosecution. The 
protection given by s. 132 must be claime directly or indirectly : | 
in some way or another. If a witness objects to answer | 
any particular question on the ground that a true answer to it 
would render him liable to legal consequences and he is told by 
the Court to answer, he is completely protected. It is, however, 
not necessary that the compulsion must be in any set form of 
words or that the asking for protection should be in a particular 
form, Hesitation on the part of the witness to answer a question 
and the Court’s direction to answer that question or a direction to 
answer all questions without exception, would amount to © 
compulsion, Elavarthi Redd1v.Iyyala Reddi. 1.L.R. 52 Mad. 
432, followed. Bai Shanta v. Umrao Amir Maltk, 1.L.R. 50 
Bom..162; Emperor v. Banarsi, 1.L.R. 46 All. 254, referred to. 
Pronouncement of thé Privy Council as to the privilege of a 
witness in Baboo Gunnesh Dutt v. Chowdry, 17 W.R. 283, discussed, 
and Satish Chandra v. De, I.L.R. 45-Cal. 388, referredto. Jz re 
P, Venkata Reddy, 1,L.R;36 Mad, 216, dissented from. A witness 
who answers quéstions put to him by a magistrate or a public 
prosecutor and not by his own instructed advocate may be prima 
facie presumed to do so: bona fide in the protection of his. own 
interest and to come under the protection of Exception 9 of 
8. 499 of the Penal Code, if his answers are defamatory. King- 
Emperor v. U Damapala, 1.L.R.14 Ran. 666 ; Sayed Ally v. King- 
Emperor, 4 B.L.J. 181, referredto, Where a person is sued or 
prosecuted for defamatory statements made by him in the course 
of his evidence in a case it is necessary that the plaintiff or 
prosecutor should go into the witness box and submit to a 
searching cross-examination. His character, in most cases, 
requires to be meticulously gone irito. eet 
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DIVESTMENT OF PROPERTY. ORDINATION AS RAHAN a 
DIvivenp, PAYMENT OF. DISCHARGE OF INSOLVENT ee ane 


Divorce—Fresh ground for divorce arising subsequent to filing of 
petition—Reliance on such ground for divorce—Court’s power to 
act on new ground—English practice—Supplementary petition and 
other. requisites—-Condonation of prior matrimonial offence— 
Subsequent offence, ejusdem generis or otherwise-—Revival of 
prior offence—Divorce Act, s. 7, Itis open to Courts in Burma, 
following the practice of the English Courts, to pronounce a 
decree for divorce based on adultery (coupled with previous 
cruelty} committed by the respondent after the presentation of a 
petition for dissolution of marriage.. But in order to enable the 
Court to do so, it is essential that the petitioner should file'a duly 
verified supplemental petition suppurted by an affidavit which 
should set out the facts, testify to non-collusion and no connivance, 
and copies of the supplemental petition should be duly served on 
the respondent and’ on all persons affected by it.. Smit v. 
Heptonstall, [1938] Ran.'6, distinguished. ‘Upon the commission 
of a subsequent matrimonial offence the forgiveness -of a prior 
offence is cancelled and the old cause of complaint is revived ; 
furthermore the ‘subsequent offence need not necessarily be 
ejusdem generis as the original offence. Blackmore v. Blackmore, 
LL.R. 7 Ran 313; Dentv, Dent, 4 Saw. & Tr. (P. & D) 105; 
Hindle v. Hindle, 7 BLT, 294, referr ed to. 


DUNCAN v. DUNCAN aa vie ae oes 


_Divorce—Imprisonment of wife for serions offence—Refusal of husband 


to live with her—Conviction not a justification for desertion— 
Desertion without reasonable excuse—Wife's adultery—Court’s 
discretion to grant divorce—Duty of District Judge. under the 
Divorce Act-—-High Court’s power on appeal to pass decree for 
dissalution of marriage—Form of decree—Decree nisi—Divorce 
Act,-ss. 14, 16, 17, 55—Civil Procedure Code, O. 41, r. 24. The 
conviction and imprisonment ofa husband or wife for an offence 
against the criminal law is no justification to the other party for 
refusing to live with him or her. However painful it may be for 
a respeciable man to have a wife who has been convicted of 
.a serious offence such Conviction does not justify him in deserting 
her. Williamson v. Williamson, 7 P.D.76, followed. Despite 
the fact that the husband has deserted his wife without reasonable 
excuse the Court has a discretion as to whether it will, in all the 
-circumstances of the case, grant the husband a decree for divorce 
‘from his wife on the ground of heradultery. Duty of District 
Judges in cases under the Divorce Act, explained. S$.55 of the 
Divorce Act, read with O. 41, r. 24 of ‘the Civil Procedure Code 
gives*the High Court sitting on appeal, power, when the case 
falls within the proviso to s. 14 of the Divorce Act, to say whether 
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ornota decree for dissolution of marriage should be passed, 
whether the evidence upon the record is sufficient to enable the 
Court to du so. 
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Divorce Act, s.7 ste es ase aes se sas 267 
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ENHANCEMENT OF SENTENCE, WHIPPING FOR DETENTION SUBSTITUTED 744 
ERRONEOUS DESCRIPTION OF PROPERTY, RECTIFICATION AGAINST 
CouRT AUCTION PURCHASER ... ie fe “es 227 
ERROR IN FILING APPEALIN WRONG CouRT. LIMITATION oss 639 
‘S BvicTION”? BY GOVERNMENT. PHYSICAL EVICTION UNNECESSARY ... 185 
EvipeNce—Written contract—Party to contract, agent of undisclosed 
principal—Suit against principal—OQral ‘evidence to establish 
relationship between parties—Contract Act, s,230—Evidence Act, 
ss, 91,92. Ina suit on a written contract it is open to the plaintiff 
to show by oral evidence that the party liable on the contract 
acied as the agent and on behalf of the defendant, and the defend- _ 
ant is liable to be sued on the contract even though no allusion is 
made to him in the contract. S. 91 of the Evidence Act has no 
application in such a case because the question as to who the 
contracting parties are is not to be regarded as one of the “ terms 
of the contract ” within the meaning of that section, nor does s. 92 
apply because no evidence of any.oral agreement or statement is 
admitted as between the parties io the instrument. Venkatasubbiah 
v. Govindarajulu, 1.L.R. 31 Mad. 45; Wilsonv. Hart, 7 Taunt. 
295, followed. Ebrahimbhoy Pabaney Mills Co., Ltd. v. Hassan. - 
Mamooji, 1.L.R. 45 Bom. 1242; Higgins v. Senior, 58 R.R. 884, 
referred to, d ; 
Hor Cuan Co. v. BaBoo CHOTALAL ... bes Ses 622 
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EviENce Act, ss..24, 25, 26, 29 we eae ene OF 
, $8, 91, 92 - io a an 39,622 
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Exscution—Altachment of immovable property—Personal service of 
notice on judgment-debtor—Mode of attachment—Prohibitory 
order—No personal service required—Court issuing notice of its © 
own motion—Rules particularizing notice to judgment-débtor— 
Civil Procedure Code, O.21,7.22 ; O. 21,171. 43, 44,46, 47, 48, 51 to 
53; 0.21, r. 54. . Except in the cases covered by oO. 2i, r.22 ‘of the 
Civil Procedure Code, and except where the Court issues of grace 
of its own motion notice to the judgment-debtor to show cause 
against attachment of his property, the judgment-debtor is not 
entitled to be served personally with.a notice before a prohibitory ~ 

‘orderis issued for the attachment of. his immovable property 
under ©. 21, r. 54 of the Code. A perusal of the rules of O. 21 which 
‘deal. with the attachment of other descriptions of property, rr. 43, 

44,46, 47,48 and 51 to 53, of which r. 46 (2) and r. 47 are the only 

‘ones. which particularize notice to the judgment-debtor as the - 
requisite method of informing him of the attachment, is sufficient _ 
to show ‘that the omission to require service of a notice on the 
judgment-debtor in person in r.54 was intentional. Nayasha 
Kursoon Bee Bee v. S.PS.T:R.M. Firm; AIR. (1936) Ran. 403 ; 

* “Ramanayakudu v. Basappa, 3:u.R.° 42° Mad. 565; Sher Khan v, 
Misri Lal, A.1. R. (1926) Oudh 45, referred to 
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EXxEcuTION—Court that passed the decree—Copy of decree sent to 
another Court for execulion—Power of Court passing the decree 
to execute—Attachment of property wihin jurisdiction—Notice 
to judgment debtor outside jurisdiction—Appltcations to save 
limitation—No intention to proceed withexecution—Limitation Act, 
Sch. 1, art. 182 (5). The Court that passed a decree can proceed 
with the execution of it itself while a copy of the decree has been 
sent to another Court for execution. Deb v: Chowdhury, LL.R. 5 
Ran. 397,. followed, There is nothing to preventa Court from 
issuing notice to a judgment-debtor living outside its own 
jurisdiction when an application is made to the Court for attach- 
ment of property situate inside its jurisdiction. Applications for 
execution by issuing notice, made merely for the purpose of saving 
limitation are legal, and do operate to extend the time for limita- 
tion even if there is no genuine intention to proceed at the time - 
and take further steps, and whether the proceedings end in a 
voluntary withdrawal or in any other way. Khalil-ur Rahman v. 
Collector of Etah, 61 1.A. 62, followed. 
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Execution—Order confirm ng sale—Application to re-open case— 
Appeal from order of refusal—Administration suit—Defendants 
claiming relief under decree—Court-fees—Pecuniary jurisdiclion 
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of Court—Plaintiff's valuation in plaint—Decretal amount exceed- 
ing pecuniary jurisdiction—Execution by Court passing the 
decree—Execution by transferee Conrt—Pecuniary jurisdiction 
of executing Court —Civil Procedure Code, 0.9, r. 13 ; 0.20, r. 13; 
.21,7.8. No appeal lies from an order refusing to re-open a 
case in which an order of confirmation of sale held in execution 
-of a decree has been made. Order 9, r. 13 of the Civil Procedure 
Code has no application to execution proceedings, but only to 
decrees in suits or in proceedings in administration or guardian- 
‘ship akin to suits. Thakur v. Fakir-ullah, 22 1.A. 44, referred to. 
In an administration suit the defendants who claim to come in 
under O, 20, r.13 of the Code must pay their Court fees if they 
‘wish to obtain relief under the decree. Shashi Bhushan Bose v. 
Nandy, I.L.R. 44 Cal. 890, referred to. The plaintiff's valuation 
in his plaint determines the jurisdiction of the Court and the Court . 
is competent to execute its own decree, although the amount found 
and decreed by the Court .exceeds the limit of its pecuniary 
jurisdiction. A.K.A,C.T.V. Chettyar’' v. A.L.P.RS. Chettvar, 
[1937] Ran. 214; Mungul Prasad v. Chowdhury, 8 1.A, 123; 
Shamrav v. Ranaji,1.L.R.10 Bom. 200, referred to. Question 
whether the pecuniary jurisdiction of the Court to which the 
decree is transferred for execution depended on the value of the 
suit at the time of its institution or on the amount of the decree 
considered and decided. Subsequent change of the Jaw stated. 
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- ExEcUTION—Person entitled to executé .decree—Assignce of the 
decree—Civil Procedure Code, O. 21,7. 16—Execution application 
—~No objection by judgment-debtor —Application infructuous— 
Objection in later application—Principle of res judicata—Sub- 
stitution of assignee in place of decree-holder—No objection by 
judgment-debtor—Debtor's objection to assignee executing decree. 
Until the necessary application under O.°21; r..16 of the Civil 
Procedure Code has been made to the Court which passed the 
decree by the assignee thereof, the only person who can execute 
it is the person whose name appears on the record as the decree- 
holder. Co-operative Town Bank of Padigon v.S.V.K.V. Chettyar, 
1.L.R. 4 Ran. 426; Harnand v. Rup Chand, 1.L.R. 14 Lah. 744; 
Jasoda v. Kirtibash, 1.L.R.18 Cal. 639 ; Khettur Mohun v. Ishur 
Chunder, 11 Suth. W.R. 271; Sitabai v. Gangadhar, 37.Bom. 
L.R.-489; Umrao Singh v. Paklad Singh,33 Ail. LJ. 1179, 

followed. Where no objection is taken by a judgment-debtor 
against an execution application but such application does not 
fructify and no effective step in execution is taken, the judgment- 
debtor is not debarr-d by the principle of res judicata from 
raising his objection in a later application. Genda Lal v. Hazari 
Lal, LL.R. 58 All. 313, followed: Further, a judgment-debtor’s 
omission to oppose the substitution of the assignee of a decree 
in place of the original decree-holder does not preclude the 
judgment-debtor from questioning the rights of such assignee to 
proceed to execution of the decree by reason of any bar imposed 
by law. Gopendraprasad v.: Ramkishore, 1.L.R, 60 Cal. 1181, 
followed. 
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FINAL ORDER, DATE OF, APPLICATION FOR EXECUTION... ove 


FoopD AND DRINK SOLD BY A HOTEL-KEEPER—Consumable articles in 
a.restaurant--Shop as well as restaurant combined—Price of food. 
and drink sold—Price for goods sold—Limitation period—Articles 
consumed on premises or sent out for immediate consumption— 
Articles or drinks in tins and cases—Limitation Act, Sch,I, arts. 8, 


52, Consumable commodities sold in a restaurant. comeé under .: 


art. 8, Sch. I of the Limitation Act. But where the proprietor of. 
a store has also a restaurant.on the premises the articles of food 

which he sells from the stores do not lose their character of 

“goods” and with itthe benefit-of art. 52 of the Limitation Act 

merely because the man who sells them as a shop-keeper happens 

to be the proprietor of arestaurant. Food and ‘drink-the price of 

‘which would come.under art. 8-must be meals or articles of food 

which are either consumed on the premises or are sent out or 

taken away by the customer which are intended for, or capable: 
of, immediate constmpticn in the state in which they are. sent 

out, thatis-to-say witho.t cooking.. Articles in tins and cases of 

liquor -which.do not require to be consrméd. immediately - would 

be goods,, Quawre: Whether articles of food sent out which 

require mere heating before consumption become goods, 


PersHap v, THE Firm-‘oF Unica... re oe 
FORMAL AGREEMENT OR CONTRACT. TRANSFER OF PROPERTY ACT, 
8. 53A .... Gas eo an tas ade 
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INCOME-TAX eee eee eee ose oe 
Form oF DecREE BY HIGH CouRT. -DIVoRCE > ose soe 
FORMALITIES OF THE LAW, IssUE OF WARRANT ~ ee the 
“FORMER HUSBAND AND WIFE.” “.FORMER MARRIAGE” ae 
FOouR REQUISITES OR RESOURCES OF A BUDDHIST MONK sea 
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-————RIGHT OF INHERITANCE, REMARRIAGE OF PARENTS —... 


GAMING HOUSE, COMMON—Record by magistrate or . District 
Superintendent of Police—Credible information, or grounds Of, 


belief—Validity . of warrant—Proper exercise of * discrefion— -- 


+ Accused’s right to point out deficiencies—Strict compliance with | 
provisions of law—Report.as to gambling—Presumptions against . 
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—Burma Gambling Act, ss.6,7. In ogder to comply with the 
provisious of s. 6 of the Burma Gambling. Act what must be 
recorded is either the information received by, or the grounds of be- 
lief of, the magistrate or the District Superintendent of Policethata“ ~ 
house cur place is used as a common gaming house. This means 
that if the magistrate or the District Superintendent of Police 
believes on credible information he has to record such information, 
or if he believes on sufficient grounds other than credible 
information he has to record such grounds in order to render 
valid the warrant that he issues. The intention of the Legislature 
appears to be to ascertain whether the magistrate or the District 
Superintendent of Police has properly exercised his discretion in 
issuing the warrant, and if he has not, it is open to the accused 
to point it out from the record. A mere report that illegal 
gambling is going on at a certain place is not sufficient. The 
Provisions of 8, 6 must be strictly observed ; otherwise a house or 
place cannot be said to have been entered under the provisions 
of that section, and the presumption specified in s. 7 cannot be 
made although the warrant may be carried out in accordance 
with the provisions of s. 103 of the Criminal Procedure- Code. 
Crown v, Majun, 1 L.B.R. 120; Crown v. Tun Wa, 1 L.B.R, 289, 
referred to, 


AH SEIN v, THE KING soe ace ae re 447 


GARNISHEE ORDERS—Noftice on garnishee to show cause—Failure of 
garnishee to pay or dispute liability—Procedure—Order against 
garnishee personally— Execution against garnishee personally 
without personal order illegal—Precept—Execution against debt 
outside fJurisdiction—Attachment of salaries—Debtor an executor 
—Atlachnient of his personal moneys—Civil Procedure’, Code, 
s. 46; O. 21, rv. 46a, 48; rr. 63ato63g Order 21, rules 63a to 63g 
of the Civil Procedure Code, as added by the : ‘High Court, 
constitute the garnishee rules for the Courts in Burma... If the 
garnishee has-been served-with a prohibitory order under O. 21, 
r. 46, and fails to comply with the notice issued to him under: 
r, 63b either to make payment into Court or dispute liability, the 
decree-holder should act under r. 63¢ (1) and obtain an order 
from the Court against the garnishee to comply with the terms of 
the notice and on such order execution may issue against the 
garnishee as though such order were a decree against him, Until 
the decree-holder has obtained the order to pay under r. 63¢ (1) 
any execution proceeding against the garnishee is illegal. S. 46 
of the Civil Procedure Code makes provision for attachments by 
precept outside the jurisdiction of a Court. But a Court cannot 
take out execution by attaching a debt unless the debt is within 
its ordinary civil jurisdiction. A Court is not competent, in 
execution of a decree for money, io attach, at the instance of the 
decrée-holder, a debt- payable to the: judgment-debtor ontside the 
jurisdiction, by a person not resident within the jurisdiction of 
that Court. Attachment of salaries of public officers and. of 
railway and local authority servants stands on a different footing 

‘owing to the provisions of O. 21, r. 48 of the Code. Begg v. 
Jagannath, LL.R. 39 Cal. 104 ; Ghamshamlal v. Bhansali, 1.L.R. 
5 Bom. 249; Janaki Prasad v. Trustees of Provident Fund of the 
Natzonal Bank of India, Lid., Civ.Rev:No 292 of 1938;H.C. Ran.; 
Richardson v. Richardson, (1907) P.D. 228, referred to. Where a 
person is a debtor in his capacity as executor, there is no watrant 
for attaching his personal’banking account unless it can be peeree 
that he has mixed up estate: money with his own, 
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«<India Act, s. 107-—Government of Burma Act, s.85. Wherea 
- Court on a consideration of the affidavits and arguments decides 
“that a pleader should not appear on behalf. of a party, as he had 
previously acted on behalf of the opposite party in connection 
" with the ‘same litigation, the High Court will not interfere with 
_ such order if there is nothing to show that the ends of justice will 
thereby be affected or that the Court acted illegally or with 
material irregularity in the exercise of its jurisdiction. The 
powers of interference given to. the: High Court by s. 85 of the 
Government of Burma Act are more restricted than the. powers 
given under s. 107 of the Government of India Act, 1919, Maung 
Sein Gyi v. Maneckjee, 1.L.R. 8 Ran. 44 ; Ko Ko Gyi Vv. USan Mya, 
LL.R. 8 Ran. 446, distinguished. 
Maune Tua TUN v, WADDADER bes at sen! 14 
HIGH Court's. POWER TO ANNUL, ALTER OR. ADD RULES OF 
PROCEDURE as aes 668 
pt - EXTEND TIME FOR FURNISHING SECURITY, . 
PRIVY Councit APPEAL vee Se wee ave 668 
‘HIGHER TITLE OF OFFICIAL DEORES, RANGOON INSOLVENCY : 
ACT; S.Z | see ae eae ans a 731 
HILL TRIBE, PERSONS: NoT BELONGING TO. €RIMINAL PROCEDURE (614 
:.€ 
Hinpu Law oF ENDOWMENT, TEMPLE TRUST MONEY’... aw 59 
HISTORY OF LEGISLATION, CONFESSION TOA POLICE OFFICER ss ass—s—-—s<O9 
HUSBAND’ § CAPAGITY TO PAY LARGE DOWER .:. ier nee ‘383 
FAILURE TO COMPLY WITH CONDITIONS OF ‘RESTITUTION, : 
DECREE © ees ‘se tes ans waa 741 
“HusBAND, Bupvuist, SUIT FOR MAINTENANCE, AGAINST a. cea, OL See 


“EELEGAL- CONTRACT... INDIVISIBILITY OF CONSIDERATION - aa. ack iaenere EE 


%. 


GENERAL INDEX. as litt 


ILLEGAL GRATIFICATION, OFFICER ACTING IN DISCHARGE OF OFFICIAL 





DUTY see ee : aoe oe eee 
PRACTICE OF RESERVING FUNDS FOR CREDITORS OF UNPROVED 
DEBTS ose eee wee oe - one 
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INCOME-TAX— Registration of partnership instrument—Shares of 
partnersto be definite and deterr:inable—* Guniashta” partners 
Shares solely confined to profits or losses—Difficulty of computing 
net receipts— Share not net receipts—Shares of partnersthe basts 
<4 computation—Burma Income-tax Act, s.26A, rules2 to 6. 

here the Income-tax Officer is satisfied that a partnership is 
genuine and the shares of each partner, as a basis for computation 
and not as a means by themselves of calculating his receipts, are 
definite and determinable, and the instrument of partnership 
definitely specifies these individual shares, ‘the instrument is 
registrable under s. 26A of the Burma Income-tax Act, read with 
rules2to6. The fact that the shares of the ‘‘ Grmashta” partners 


of n firm are solely confined to the profits or losses, and what they" 


will actually get depends upon the time which they have devoted 
to the business, or their absence therefrom, ard the fact that there 
are elements in the partnership instrument which makes it only 
difficult to compute the net receipts of any partner for any 
particular year, if the accounting period is not an annual one, are 
not grounds upon which registration can be refi sed. The law 
looks to the shares in the partnership busiress-and‘not to the 
receipts from it, which may happen in certain contingencies to 
find their way into the pockets of individual partners. “Share” 
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does not mean net receipis. The shares are a starling point from ° 


which a calculation can be made determining the amornt of net 
profits which are payable, having regard to the provisions -of the 
partnership instrument, to any individual partner; - This~-starting 
point must be fixed, invariable and clearly stated. 


COMMISSIONER OF INCOME-TAX, BURMA, In re v. SETH 
MANGOOMAL owe se ove eae 


IncomE-TAX—Sjeculation, adventure—Speculative purchase with view 


(532 


to resale—Transaction asa part of business—Circumstances - 


of trausaction—Occupation of purchaser—Profit of an tsolated 
business transaction—Purchase of silver by money-lender—Re-sale 
afler three ycars—-Profits whether liable to income-tax—Burma 
lucome-tax Act, s, 2 (4). Speculation and adventures must be “ in 
the nature of trade” before the profits and gains resulting from 
them become taxable. If a man, outside his regular business, 
makes a speculative. purchase of an article or commodity with a 


view to its profitable re-sale, he is not for that reason alone’ 


venturing on a trade. Cape Brandy Syndicate v. Conintissioners 
of Inland Revenue, 12 T.C. 358 : Commissioners of Inland 

evenue v. Livingston, 11 T.6,538 ; Leeming y. Jones, 15 T.C. 333; 
Martin v, Lowry, 11 T.C. 297 ; Rutledge v. Commissioners of 


Inland Revenue, 14 C.T. 490 ; T. Beynon & Co., Ltd. v. Ogg, 7 T.C. 


125, referred to. The question is not whether it is a speculation. 
with a yiew to profit, but rather whether it is a speculation as a 
part of a business. Board of Revenue v. Arunachalam Chettiar, 
1 LT.C. 238 ; Rees Syndicate.v. Ducker, 13 T.C.-366, referred to., 
The profit of an isolated transaction, if it constitutes ari-adventure 
tn the nature of trade, is assessable to income-tax but not other- 
wise. Balgonie Land Trust,. Ltd. v. Conimissioners of Inland 


Revenue, 14 T.C, 684, referred to. The assessee, a lady who | 
carried on money lending business, purchased a large quantity of - 
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Silver, and retained it in the state it was purchased and after three 
years soldittoa single purchaser at a profit. Held, that there was 
no evidence on which the Commissioner could come to a finding 
that the transaction was a trading transaction and consequegtly 
the profit made on resale was not liable to income-tax. 


In re MRS. PODDAR v. THE COMMISSIONER oF INCOME-TAX 


BURMA -°... one : 


vee ove wee. 


INCOME-TAX AcT, S, 3—Association of Individuals and Firm, --not 
ejusdem generis—Inheritance by a person--Forbearance or act 
necessary to create association of individuals —Mahomedan heirs 
—Retention ofinhersted property without diviston for a long period 
—One heir appointed agent to manage on behalf of all—Associa- 


tzon of individuals by such acts, The words ‘“ Association of . 


_ individuals ” in s. 3 of the Burma Income-tax Act are not ejusdem 
generts with the word “ firm” preceding them. By merely 
inheriting a share of propérty no person can become a.member 
of an association of individuals, unless there is some forbearance 
or act upon his part to show that his intention and will accom- 
panied the new status which he has been asked to.receive. Jn re 


B.N. Elias, 1.L.R. 63 Cal. 538 ; In re Commissioner of Income-tax, « 


Bombay v. Laxmtidas, 39 Bom.L.R. 910; In re Dwarkanath, 
5S LT.R. 716, referred to. Commissioner of Income-tax v. Aslam, 
LL.R. [1937] All.108 ; Ja the matter of Keshar Deo, LL R. [1937] 
2 Cal. 358, distinguished. For a period of 35 years the heirs of a 
Mahomedan couple did not divide or realize the inherited property, 
asthey had the immediate right to, but retained it alike through 
times of general financial prosperity and depression. During all 


this period the heirs confided the management of the property to — 


one of the heirs. Held, on the facts of the case that there was 
material for the Commissioner of Income-tax to come to the 


conclusion that the heirs constituted themselves an association of - 


individuals within s. 3 of the Burma Income-tax Act. . . 


In re THe CoMMISSIONER OF INCOME-TAX, BURMA v. BAPORIA 
INCOME-TAX ACT, BURMA, Ss. 2 (4) 


eee vee 








, 8. 26A ; RULES 2 TO 6 aa es 
INDUCEMENT To COMMIT WRONGFUL ACT- oe es ass 
TERMINATE CONTRACT LAWFULLY sasi = 
INFRINGEMENT OF COPYRIGHT ees wees aes see 
INHERITANCE BY KEITTIMA.CHILD FROM ADOPTIVE PARENTS, ASCEND- 
ANTS AND COLLATERALS. ... sou: , 





BY PHONGYI FROM LAY RELATIVES 


{ CHENESE BUDDHISTS oF BURMA. LAW APPLICABLE... 


.. ELDEST DAUGHTER. BuRMESE. CUSTOMARY. LAW 
FROM. ADOPTIVE PARENTS. APATITHA CHILD 


—-.. PUBBAKA CHILDREN. Bove oe tee 
INHERITED PROPERTY. No DIVISION, INCoME-TAX Sat <3 
INJUNCTION; TEMPORARY, - WASTE OF MORTGAGED PROPERTY Soe 


INSOLVENCY=Claim before Official Assignee that certain property not 
vested.in him.or clain: for chaxge—Official Assignee.not : entitled 
to act .astribunal—Rangoon: Insolvency Act, ss.52, 86; Rule 25 of 
the second Schedule—'' Appeal” from.“ act.or decision” of-Official 
Assigige--Evidence. of,claim to be taken by Insolvericy. Judge— 
Hindulaw ofendowment—Book entries of credit! by Chettyar firm. 
in favour.oftémple—-Use of money by the firm inits. own business—. 
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Paymenttotemple.at discretion of firm—Insslvency of firm—Claim 
on behalf of temple as trust money, Where a claimis made before 
the Official Assignee that certain property has not vested in him at 
all as. the property of the insolvent, or a claim is made to have a 
-chat ge upon property which has vested in him, such claim cannot 
be dealt with by the Official Assignee as a tribunal, he being a 
party litigant in such a matter. Even if the matter be regarded as 
a mere question of admitting or rejecting a proof when the Official 
Assignee acts under Tule 25 of the second Schedule of the Rangoon 
Insolvency Act the ‘‘ appeal ” from the ‘ act or decision ” of the 
Official Assignee to the Judge under s, 86 of the Act should be by 
motion, and the oral evidence necessary should be: taken before 
the insolvency Judge himself. A Chettyar firm of money lenders 
made a credit entry in its books in. favour of a temple by way of 
charity or by way of deposit and augme.ted such. credit by 
crediting inte-est upon the sum, due to the temple at the ordinary 
rate allowed to customers of the firm which was lower than the 
rate obtained by the firm by the use of its money. There was no 
allocation of any assctsand the firm continued to use all its funds 
in its business. ‘The managers of the: temple had no 1ight to 
‘demand payment when they chose and the firm had its discretion 
to expend any moneys for the temple as occasion might arise. ” 
‘The firm was adjudicated insolvent, andthe sum to the credit of - 
‘the temple was claimed in full. as trust money. Held, that there 
was no endowment of any property and no i:.tention on the part 
of the insolvent firm to hold any property as trustees for the temple 
deity. By Hinds law an: endowment may be effected without 
writing, without the appointment of a trustee and without. vesting 
the prope tv in any one other than the deity; but the prima facie 
meaning of the entices in ‘the ‘ingolvents’ books disclosed an 
intention on the part of the insolvents to treat themselves as 
debtors to the temple in a sum which would increase as time went 
on, ‘heir whole conduct showed that the firm did not intend'to 
assuine the obligation of trustees and the moneys to the credit of 
the temple could not be claimed as trust property within the 
meaning of s 52 of the Rangoon Insolvency Act. 


SOONIRAM RAMNIRANJANDASS v, ALAGU.NACHIYAR Kost (P.C. ) 59 


NSOLVENCY—Orider suspending discharge for specific period or rintil 
payment of drvidend—Automatzc operation of d¢scharge—Formal 
application or further order unnecessary—Rangoon Insolvency 
Act, s. 39 (1) (bi and (c}—Sufficient sum to pay dividend, expenses 
and commission— Discharge of iitsolvent—Surblus sum belongs to. 
debtor —“ Creditors” only those. who have troved their aebts— 
Creditors who have not proved— Reservation of funds for them— 
Practzccillegal—Interim dividend—Sur plus after payment 1n full— 
Rangoon Insolvency Act, ss. 69, 71, 73, 76, 122—Rules 198,202. 
Whenever an order suspending a discharge i is made, either under 
.clause (b) or clause ‘c) of s. 39 (1. of.the Rangoon Insolvency Act, . 
under clause (6) when the,specific period has expired, and under 
clause (c) when the dividend of four annas in the rupee has been 
paid or a suin sufficient to pay such a dividend has come into thé’ 
hands of the Official Assignee, then the suspension automatically 
‘terminates and. the. discharge becomes effective. No formal 
-application for a final discharge and no further order ofthe Court 
are requited to complete the discharge. In’ re Dodsley, Insol. 
Ca. 152 of 1928, H.C Ran. ; In re Hawking, (1892) 1 Q:B.D. $90; 
Muradally v. Lang, LL.R: 44 Bom: 555,. referred to; In .a case 

_ falling under.s. 39 (1) (c) of the Rangoon Insolvency Act, as soon.. 

‘ as the Official Assignee bas in his hand a sum sufhcient to dec'a‘e ; 

- tthe required dividend of four annas.in the rupee, plus the expenses 
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‘ e 
of the proceedings and his commission, the clischarge of the 
insolvent is complete and if any further sums should come into the 
Official Assignee’s hands they are the property of the insolvent and 
must be refunded to him. The word “creditors” in the section, 
can only mean the creditors who have proved their debts. 
S. 71 (1) (a) of the Act provides for the only case in which funds’ 
have to be or can be preserved. It however refers to interim 
dividends and not to the final dividend. As soon as the final 
dividend has been properly declared, the administration of the 
estate in insolvency is ended. The provisions of s. 122 cf the 

’ Act or of any other sections do not authorize a retention of funds 
in favour of a creditor who has not proved his debt up to the time 
of the declaration of the final cividend. The surplus under s. 76 - 
is the surplus of moneys which have been lawfully received by 
the Official Assignee and not the money improperly received by 
him after the discharge has become absolute. 


IN THE MATTER OF Maunc ‘Tin U ork we. O76 


INSOLVENCY—Razgoon Insolvency Act, s. 7—Cases in which Official 

Assignee claims higher title than insolvent had—Cases falling 
within ss.55, 56—Scope of s,7.not confined to thcse—Discrction of 
Insolveicy Court to exercise jurisdictioi—Fat distant third 
parties—Inadvisability of deciding all disputes on motion—Proriso 
to s. 7, application of—Rangoon Insolvency Act, s. 36 (4) (5). 
Section 7 of the Rangoon Insolvency Act is not limited in its scope 
to matters in which the Official Assignee by the operation of the 
insolvency law claims a higher title than that which the insolvent 
himself would have had; nor is it confined to cases falling within. 
s.55 or 56 of the Act. But the Insolvency Court may, in its 
discretion, refuse to exercise its jurisdiclion in fairness to far 
distant third parties whose Tights may be difficult to ascertain: 
apart from a regular suit,.or when itis not advisable to decide on... 
-Motion the questions in. dispute... Jnanendra Bala v. The Official . 
Assignee, Calcutta, 1.L.R, 54 Cal. 251, followed. . There is nothing. 
in the provisions ‘of the proviso to s. 7 to show that it applies 
only when the respondent third party has been summoned and: 
examined under s. 36 of the Act. But the application of the . 
proviso is restricted to the two matters arising under sub-sections 
(4) and ‘5) of the Act, that is, under sub-section (4) the question: 
whether the third party is indebted to the insolvent, or tnder sub- 

- section (5) the question whether the third party is in posséssion of 
property belonging to the insolvent. Unless all parties agree. if 
such indebtedness or possession is denied by the third party, the 
jurisdiction. of the Court to try the matter is wholly exclrded and 

-it does not matter whether the denial has been made in the course: 
of examination under.s. 36 or at any other time. S.36 (5) has‘in™ 
view only the case of property admittedly belonging to the 
insolvent the whereabouts of which the Official Assignee desires to 
discover ; itrelates topossession and not to title. Where the owner- 
ship of or.title tothe property isin dispute, s.36 (5) has no applica- 
tion and the jurisdiction of Insolvency Co rtis not barred in such 
case by the proviso to s.7.° Chinnappa Mudalt v. The Official 
Assignee, Madras, 1.L.R. 55 Mad. 385; Evelyn Popaly v. Thé Officeal 
Assignee, Madras, [1938] Mad 72, referred to. The Official 
Assignee, Madras v. E. Narasimha Mudahar, I.L.R. 52 Mad. 717, 

dissented from. 


IN THE MATTER OF T.S.N. CHETTYAR FIRM’. eee) 2 
INSULTING AND OUTRAGING RELIGIOUS FEELINGS Per) eee 302 
INTENTION AND FIRST USER OF TRADE-MARK ...- ae wee 4885 
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INTEREST IN ARREAR, APPOINTMENT OF RECEIVER |... Pr 
INTEREST OF MAGISTRATE IN A CASE os eee dss 
INTERIM DIVIDEND. INSOLVENCY ... sa ee 


INTERLOCUTORY ORDER, REJECTION OF EVIDENCE, REVISION oo 


JupemEN?T—Criminal case—Judguent dated and signed by trial 
magistrate—Reading out of judgment in Court by succeeding 
magistrate as dated and signed by trial magistrate—Judgment 
not in accordance with law—Irrcegularity not curable— Criminal 
Procedure Code, ss. 350, 537. Where a magistrate who has heard 
the case has dated and signed the judgment bit before delivery 
he has handed over charge of his office to his s:ccessor who reads 
it out on a subsequent datein open Court, the judgment is not in 
accordance with law and the defect of procedure is such that it 
cannot be cured by s. 537 of the Criminal Procedure Code. It is 
not contemplated in the Code that a. magistrate shall deliver any 
judgment other than his own and if he does soit amounts to 
delivering no j: dgment at all. Eniperor v. Ram Sukh, LLR. 47 
All. 284: Mohamed Hayet v. King-Empcror, 1.L.R. 7 Ran. 370 ; 
Tilak v. Batsagomoff, 1.1..R. 23 Cal. 502, distingvished, /x re 
Savarimuthu Pillai. 1. 40 Mad. 108, referred to. 


CHINNAYAR @, MAUNG Mya TuI ie as oo 
“JupGMENT."” ORDER DISALLOWING ADVOCATE OR PLEADER TO APPEAR 
JUDGMENT-pEBTOR, No INTEREST IN PROPERTY SOLD, REMEDY OF 





AUCTY ON-PURCHASER as es 
1 ennnennnnn "8 OBJECTION TO ASSIGNEE OF DECREE ee 

“JURISDICTION OF BURMA CoURTS.° MORTGAGE OVER PROPERTY IN — 
INDIA AND BURMA es eco eae 
Srmmnnnennnnn ———- COURT, APPOINTMENT OF RECEIVER IN SIMPLE 
MORTGAGE SUIT dy re ees 
omemerereerenemmene CIVIL COURTS. CLAIMS ARISING OUT OF REVENUE 
COLLECTION ,.. aes sas ies 

nemmemennn CIVIL Court, Suri BY Co-oOPERATIVE SOCIETY . 
AGAINST MEMBER is sie eee 
emer EXECUTING CoURT, DECRETAL AMOUNT oc 
“Just AND CONVENIENT.” — APPOINTMENT OF RECEIVER IN SIMPLE 
MORTGAGE SUIT... cee ae Sie ee 
“Just Cause" Nor pur FORWARD BEFORE GRANT OF PROBATE Wee 
JUVENILE OFFENDER, DETENTION ORDER CHANGED To WHIPPING, 
ENHANCEMENT Bee waa eas ees 


KACHIN HILL Tripes REGULATION (I oF 1925), ss. 1 (3), 8, 9—Applica- 
bilaty to hill tribes only—Criminal Procedure applicable to persous 
not member's of hill tribe—Burma (Frontier Districts) Crimina! 
Justice Regulation (I of 1925)—S.3; Cl. 11 of sch —High Court's 
jurisdiction to transfer criminal cases from Kachin Hilti Tracts. 
The Kachin Hill: Tribes Regulation (I of 1895) applies only to 
persons who are members of a hill tribe-and not to persons who, 
though they happen to be. residing inthe Kachin Hill Tracts,. are 
not members ‘of a’ hill’ tribe. The Jaw regulating’ criminal 
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procedure applicable to persons residing.in the Kachin Hill Tratts 
who.are not members of a hill tribe is the Burma’ (Frontier 
Districts) Criminal Justice Regulation (1 of 1925). -The third 
proviso to Cl. 11 of the schedule to this Regulation does not oust 
the jurisdiction of the High Court to transfer cases in the fronffer 


districts under s, 526 of the Criminal Procedure Code. It operates - 


to confer upon the High Court a power to reverse or. vary an 
order made by a Court of concurrent jurisdiction. An application. 


by an accused who is not a member of a hill tribe for transfer of. 
a criminal case from the Court of the Sessions Judge of the. 
Kachin Hill Tracts to some other Court of competent jurisdiction ° 


in Bhamo or outside Bhamo lies to the High Court. 
Maunc Ba Ku v. THE DEPUTY COMMISSIONER, BHAMO .. ... 


KKAPPIYA HOLDING GIFTS FOR RAHAN 
KEITTIMA ADOPTION. . CREATION OF RELATIONSHIP a eco 


CHILD’S SHARE IN GRANDPARENT’S ESTATE oa see 
SHARE, NATURE OF ss one oae 
CHILD NOT AN AURATHA CHILD .. rer) es 


KILiTA AND KEITTIMA CHILDREN. RIGHTS OF INHEITANCE 


“LANDMARKS OF TIME. LIMITATION ae Ve 


“LAWFUL ACTION BY LAWFUL MEANS AND PERSUASION. Loss 
ANOTHER PERSON ...— esa nee ‘ 


‘LEAVE OF CIvit Court To PROSECUTE RECEIVER vo 
“LEGAL ADVISER TO CORPORATI ON, APPOINTMENT OF 

AND ILLEGAL CONSIDERATION. WHOLE CONTRACT VOID 
PRACTITIONERS ACT. ConTROL OF PLEADERS BY COURT 
(LENGTH OF USER, TRADE-MARK ©... was * ees 
LETTETPWA PROPERTY, DIVIS{ON AMONG ATET CHILDREN 
LIABILITY OF SURETY, WITHDRAWAL OF SUIT AGAINST DEBTOR 








‘LimITATION—A pplication to set aside ex-parte decree—Summons by 


substituted service— Effectual” service of summons—Due service 
of summons—-Defendaut’s knowledge of the decree agaitst him— 
Pur poseful evasion of knowledge—* Prevented by any sufficient 
cause from appearing ’—Civil Procedure Code, O.5, r. 20 (2); O.9, 
¥, 13-—Limi ation Act, Sch. 1,art. 164. Summons by sabstitated 
service effected in proper form is not necessarily due service 
for the purpose of art. 164 of the Limitation -Act. The word 
“effectual” in.O. 5, r. 20. (2) of the Civil Procedure Code 
does not mean due service ; it means that the Court hearing the 
case may proceed with the suit . as if the summons had been 
personally served on the defendant. . In art. 164 of the Limitation 
Act and in 0. ds r. 13.0f the Civil Procedure Cude “‘ due service 
of summons” means not only that the summons was served in 
proper form accorcing to the-directions laid down in the Code 
but also that the s1mmons was served under circumstances which 
enabled the Court to be satisfied that the defendant had*- know- 
dedge of. the decree against him, except in the case where the 
defendant had purposely put it out of his pawer to have such 
knowledge. In O, 9, r. 13 of the Civil Procedure Code the 
words,“ prever.ted by,any sufficient cause from appearing ”. mean 


causes. other than Jack. of knowledge of the proceedings, so that. - 


: this role is in the. same terms as art. 164 of the Limitation Act 
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Gyanammal v. Abdul Hussein Sahib, 1.L.R.55 Mad. 223; Ram 
Bharose vy. Ganga Singh, 1.L.R 54 All. 154. (F.B.); -Vitla . 
Venkatachalam v. Sivapuram, 54 M.L.J. 448, referred to. ay 


K.K.N,K.A.R. CHETTYAR FIRM v, SHEERAZEE ww 606 | 


WIMITATION—Time to be excluded—Judgment. pronounced—Decree: - 
signed affer an interval—A pplication for copies filed afier, decree 
signed—Claim to exclude period between date. of.judgment and 
date of signing of decree—Limitation Act, s. 12. In computing . 
the time to be excluded under s. 12 of the Limitation Act from a 
period of limitation, the time requisite for obtaining a copy does 
not begin until an application for copies has been made. Where 
the applicant applies for copies of the judgment and decree after 
the decree has been signed by the Court in computing the period 
of limitation allowed for an appeal he cannot claim to deduct the 
period of time that has elapsed between the date of delivery of the 
judgment and the date on which the decree is signed. Maung Po 
Kyaw v. Ma Lay, 1.L.R. 7 Ran. 18.:approved Bechi vy. Ahsan-, 
Ullah Khan, 1L.R. 12 All. 461; Subramanyam v. Narasimham, 
LL.R. 43 Mad. 640; Yemaji:v.-Antaji, I.L.R. 23 Bom. 442, 
followed. Hrish Chandra v. Chandpur’ €o., Ltd., 1.L.R. 39 Cal. 
766; Pramanatha Roy v Lee, 1.L:R. 49 Cal. 999 (P.C.) ; Surty 
v. TS. Chettyar, .L.R. 6 Ran- 302;:referred to. Bani: Madhub 
Mitter v. Matungini Dassi, 1.L.R. 13 Cal. 104, distinguished. 


Maune Baw Byu v, Maune YAN SHIN 2 686 


LIMITATION. ACT, s. 5—Appeal filed in wrong Court on advice of 
lawyer" Sufficient cause.”-—Litigant leaving his lawyer to file 
appeal—-Responsibility of litigant for acts of his lawyer—Mistake of 
bawyer in good fuith——Duc care and-attention— Value of suit over 
Rs, 500—Decree for lesser suin—-Appeal filed in Assistant District 
Court—Error of advocate . inexcusable—Burma Courts Act, 
s, 9 (1) (a) and (c). ‘The fact that a litigant has been misled by 

~ erronous legal advice given by his lawyer and acting upon such 
~ advice he has filed. his. appeal in the wrong Court may be 
“ sufficient, cause” within the meaning of -s: 5 of the Limitation 
Act. Sumlerabai v, Collector of Belgaum, 460 1A. 15; IL.R. 43 
Bom. 376, referred to. But where the litigant merely asks his 
advocate to file an appeal and leaves it entirely to him to take the 
necessary steps the litigant takes the full responsibility for the acts 
of his lawyer and if the lawyer has acted carelessly, the litigant 
cannot invoke the aid ofs.5 of the Limitation Actin his favour. 
To act in good faith means -to, act with due care and attention. 
Ambika Ranjan v. Manikgunje Loan Office, Ltd., LL.R. 55 Cal. 
798 ; Bhattatraya v.Secrctary of State. for India, 1.L.R. 45 Bom. 
607 ; Highton v Treherne, 48 L.J. K.B. 167 ; Surendramohan Ray 
v. M. Banerji, LL.R. 59 Cal. 781, referred to. The. mistake of a 
lawyer made in good faith may afford sufficient cause for admitting 
an appeal afler time, but the mistake must have been made in 
spite of due care and attention. The fact that the appeliate Court 
in which the appeal was wrongly filed did not notice the error is 
immaterial. J. N.Surty v. T.S, Chettyar Firm, 1L.R. 4 Ran. 265 ; 
Tin Tin Nyo v. Mating Ba Saing, 1L.R. 1 Ran. 584, referred to. 
-- Under s. 9 (1) (a) of the Burma Courts Act an appeal lies to the 
District Court if the value of the-suit exceeds Rs.500, and under 
‘clause (c) of the section the appeal lies to the Assistant District 
Court if the valve of his suit-is under Rs. 500.: The plaintiff. sced 
for Rs 580 in the Township Court and obtained -a decree for 
Rs. 175. The de‘endants instrected. their, advocate. to file an. 
appeal. An appéal was filed on behalf of the, defendants in .the 
Assistant District Court and decided, in favour ofthe defendants. 
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On appeal the High Court set aside the decree of the Assistant 
District Court on the ground that it had no jurisdiction to decide 
the appeal. The defendants then filed the appeal in the proper 
District Court. Held, thatin the circumstances the defendants® 
could not claim to have acted in good faith unléss the advocate so 
acted ; that the mistake of the advocate was gross and inexcusable 
and he cannot be said to have acted in good faith, and no exten- 


sion of time could therefore be allowed under s. 5 of the Limita- . 


- tion Act. : 
CBETTYAR FIRM oF R,M.A.L. v. Ko SHAN see <s 
LimitaTIon ACT, s. 12 at ase $e 


Lymration Act, Scu. 1, art. 182 (5)—Two landiarks oftime—Date 
of final order on application to execute.or take some stetin aid 
of execution—Application in froper form to proper Court necessary 
—Effect of applicatzon—Extension of ttme—U ithdrawal of applica- 
tion or its dismissal—Order committing deltcr. to jail— Release « f 
debtor from -jail—Date of final order. Art: 182 '5), Sch. 1, ot the 
Limitation Act gives two landmarks of time from which the 
period of limitation cin run: {1) the date of the final order passed 
on an application made in accordance with law to the propez © 
Court for execution, or (2) the date of the final order passcd on an 
application made in accordance withlaw to the proper Court to 
take some stepin aid of execution of the decree or order. Raja of 
Raninad v. Pillai,.1.L.R. 56 Mad, 320, dissented from. So long 
as an application to execute a decree or to take a step in execution 
is made in accordance with law, to the proper Court and within 
the time prescribed, it operates to éxtend the time for execi ting 
the decree and it is immeterial that the decree-holder subs2quently 
wiihdraws. or -invites.the Court. to. dismiss.. the..application. 


Pitambar v. Damodar, -1 LR. 53 Cal. 664, dissented from. See 


also Khalil-Ur-Rahman Khan v. Collector of Etah, 61 LA. 62. 
The plaintiff obtained his decree on the 19th January 1932. He- 
applied for execution on the 14th January 1933 and by an order 
dated 16th February 1933 the judgment-debtor was committed to 
jail. On 1st July 1933 the debtor was releaséd for non-payment of 
subsistence. Held, that applications for execution filed on 18th 
May 1936. and again on 12th December 1937 were time-barred 
being more than three vears from tth Februray 1933. The 
proceedings cannot be said to be pending rntii the date of the 
- release of the debtor from. jail. 











Boomiau v. R.M.N.R.M. CHETTYAR FIRM a wie 
Limitation. SAvING OF BY EXECUTION APPLICATION ~ ... a aes 
Act, Scu. I, arts. 8, 52 ie re aes 
Act, Scu. I, aRT. 123 as PEt) Oe et 

Act, SCHL. 1, aRT.164 °° oa ce a 
— PERIOD, NEw. Cia FOR SHARE OF INHERITANCE bas 


LATIGANT LEAVING LAWYER TO FILE APPEAL. RESPONSIBILITY 


LOAN BY CO-OPERATIVE SOCIETY TO MEMBER. JURISDICTION OF CIVIL 
CourTS 25 SS een onc ae ase 088 





LESS THAN ONE HUNDRED RUPEES. . UNREGISTERED USUFRUC- 
TUARY MORTGAGE cei ty ste “aes 


LoWER BurMa LAND AND REVENUE ACT, s. 19—Rule 51—Permissrve 
occupation of available land—“ Eviction” by Government—Actzon 
amounting to criction— Physical cricion—Fcrmer occupant of 
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Jland— Refusal by Government to recognize him as occupant—Recos- 
nition of person de facto in possesston—Suit for possession, 
In virtue of rule 51 made in pursuance of the power given by s. 19 
of the Lower Burma Land and Revenue Act the possession of an 
occupier of available land whohas not obtained the status of a 
landholder is purely permissive, and he is liable to be evicted by 
Government at any time before he has become a landholder. 
Government may install, instead of the original occupant, some one 
else, or may recognize the de facto occupation of some one else, 
who has come to occupy the land instead of the original occupier. 
And if the Government does anything which unequivocally points 
to its intention no longer to recognize the permissive occupation 
of any particular occupier, then it has “ evicted ” that occupier 
within the meaning of rule 51. In a given case no physical 
eviction may be necessary or even possible. Maung Po Cho v. 
Maung San Bwin, 1.L.R.3 Ran, 171; Upton v. Townend, 17 C.B. 
30, referred to. Where the Deputy Commissioner had refused 
to recognize the plaintiff (who was at one time but no Jonger‘in 
possession) as the Government’s permissive occupant, of a piece 
of Jand and had recognized the defendant as the occupant. Held, 
that such action amounted in substance andin fact to an 
“eviction” by the Government of the plaintiff under rule 51, and 
consequently the plaintiff having no right to possession could not 
file a suit for possession. against. the defendant. Maung Kyaw v. 
Maung On, P.J. 484; In re Maung Naw v. Ma Shwe Hmat, 
8 L.B.R. 227, referred to. ° ; oo 


Maune E Mune », R.M.N.L.V. Firm a, =: , ane 


MAGISTRATE OR JUDGRH, DISABILITY TO TRY A CASE—Personal interest 
sn the case—Substantial interest and bias—Criminal breaches of 
trustin office of District Superintendent of Police—Headquarters 
Magistrate as Treasury Officer—Obtaining payment from Trea- 

-sury-Office—No question of efficiency.of work of Treasury Officer — 
Penal Code, ss. 409,420, 468, 477A—Crimznal Procedure Code, 
5.556. Itis nota mere interest in a case or inthe circumstances 
of the case which disqualifies a magistrate or a judge from trying 
a case but that. which disqualifies him: must be a substantial 
interest giving rise to. a real bias and not.merely to a possibility 
of a bias. In the matter of Ganeshi, 1.L.R.15 All. 192; The 
Queen v. Handsley, 8 Q.B.D. 383 ; Regina:v, Meyer, 1 Q:B.D. 170, 
referred to,.The Headquarters. Magistrate who tried the cases 
against the accused for offences under ss,: 409, 420, 468, 477A of 
the Penal Code also functioned. as Treastiry Officer of the station. 
The alleged falsification of accounts, embezzlements, forgery, etc., 
Which enabled the accused‘to obtain money from the Treasury, 
were perpetrated by the accused in the Office of the District 
Superintendent of Police or in connection with the books and 
papers of that office, and no question with reference to the 
efficiency of the work of the Treasury Officer or to the discharge 
of the work of his office was substantially involved in any of the - 
cases. Held, that the magistrate was not disqualified from trying 
the cases under s, 556 of the Criminal Procedure Code. 


MAUNG Po KyweE v. THE KING on. vas eae 251 


MAGISTRATE’s EVIDENCE, STATEMENT BY ACCUSED eee 97 


ORDER OF. DETENTION. SESSION JUDGE’S ORDER OF 
WHIPPING wee one Raye w=. 144 


PoWERs, BREACH OF PUBLIC PEACE... 2: an 294 
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Say oot PAGE 
MAGISTRATE READING OUT: PREDECESSOR’S JUDGMENT n ate ° S70 
: 's REPORT AS.TO GAMBLING, REQUISITES Me : . tee, 447 
MAHOMEDAN HEIRS. UNDIVIDED INHERITANCE, -INCOME-Tax' " ... 634 


MAHOoMEDAN LAW, Sunni—Afostasy of wife—Divorce by operalion of 
law—Wife's claim to dower—Consum mation of marriage essential » 
—Large dmount of dowcr—Husband's financzal condition. . 
Under Sunni Mahomedan Law apostasy from Islam by one ofa . 
married pair is a cariceliation of their marriage which takes effect 
immediately, If the wife be the apostate, she is entitled . 
to the whole dower agreed upon at the time of the marriage 
provided that consummation has taken place before the divorce. . 
But she is entitled to no part of it if the marriage: has not been 
consummated. However large the dower fixed may be, the wife 
is entitled to recover the whole of it from her husband, 
or ifhe be dead, from.his estate without reference to his 
circumstances at the time of marriage or the value of his estate 
at the time when the dower becomes payable. Sugra Bibi v. 
Masuma Bib1, J.U.R. 2.All. 573, referred to. ; 


EBRAHIM v, FATIMA BIBI ... ny i oe ee "383: 





MAINTENANCE OF CHINESE WIDOW. ' CHARGE ON OR SHARE IN ESTATE 170: 


MAINTENANCE ORDER—Decree for restitution of conjugal rights— 
Husband's fatlure to comply with conditions—Suit filed to evade 
payment—Order for separate residence of wife—Non-Compliance 
-with order—Refusal of magistrate to cancel maintenance. order— 
Criminal Procedure Code, s. 489 (2). A husband who obtains a 
decree for restitution of conjugal rights must. comply with the 
conditions of the decree, and failure to comply with thosé ~ 
conditions would justify the Magistrate: in holding that an. 
order of maintenance made previously against the husband under. © 
s. 489 of the Criminal Procedure Code should not be cancelled. 
Where the suit for restitution is brought, not with a view to take 
the wife back, but to evade the payment of maintenance, or the 
husband fails to comply with the conditions of the decree, e.g., 
fails to provide:‘a separate accommodation for his wife as required ° 
by the decree for restitution, the Magistrate is justified in the 
exercise of his discretion under s. 489 (2) of the Criminal Procedure 
Code in refusing to cancel the order of maintenance. Bulaki Das, 
In re, \.L.R. 23 Bon. 484 ; Devi Ditta v, Ganga Devi, 4 Cr. LJ. 
73; Maung Pan Aung v. Ma Hmwe Bon, 1 B.L.T. 104; 
Maung Tha U v. Maung Mya Khin, 9 B.L.T. 162 ; Nur Muhammad 
v. Ayesha Bibi, 1.L.R. 27, All. 483, referred to. 


Maunc Po KWE v. MA PWA SHEIN ,,. sas sale 74f 
MAINTENANCE SUIT ‘AGAINST BURMESE BUDDHIST HUSBAND soe 527° 
MAKER'S SIGNATURE ON PROMISSORY NOTE ADMITTED AND PROVED 397° 


MALICE, ABSENCE OF, IN CREDITOR, WRONGFUL ATTACHMENT, 
‘DAMAGES ... cate ie ae or 690: 





Motive. LAWFUL PERSUASION AND MEANS is se 121 
MALICIOUS AND DELIBERATE INTENTION OF INSULTING ACLASS «+ ... 302 
MANUGYE, APATITHA CHILD IN... aes cee ae 378. 
‘MARRIAGE, CONSUMMATION OF. DOWER ON WIFE’S APOSTASY me P "383 ; 
‘MATERIAL DIMINUTION OF WATER, ‘RIPARIAN OWNERS....° ° sae  -5B8L- 
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MATRIMONIAL OFFENCE, CONDONATION OF, REVIVAL OF OFFENCE ... 


, SUBSEQUENT TO FILING OF PETITION FOR 
DIVORCE, RELIANCE ON pa - 


MEMBERS oF HILL TRIBE. REGULATION I oF 1925. ... 
MEMORANDUM OF APPEAL FILED BY ONE PLEADER FOR ANOTHER 
MERGER OF MORTGAGES ass ee 
MINISTERIAL. ACT OF FILING PLEADINGS 

MINOR FILM ACTRESS. CONTRACT VOID) ww 


MINOR TRANSFEROR—Cancellation of transfer on ground of minority 
—Trausferee’s claim to compensatton—False representation by 
minor of lis age—Transaction induced by false representation— 
Statement as to age nonfluence on transaction—Court’s discretion 
to order refund of purchase money— Specific Relief Act, 9. 41. The 
Court in the evercise of its discretion under's. 41 of the Specific 
Relief Act would order the refund of the purchase money by way 
of Compensation to the transferee f1om a minor uyon the cancella- 
tlon of the instrument of transfer on the ground of the transferor’s 
minority at the time of the transaction, if the transaction was 
brought about by the false representation of the minor as to his 
age. But if the statement as to age had no influence on the 
transaction and it would have been entered into whether the 
statement was made or not the transferee cannot claim compensa- 
tion from a minor transferor on the cancellation of the instrument. 
Khan Gul v, Lakhea Singh, 1.L.R.9 Lah, 701 ; Mohori Bibce v. 
Dihiurniodas, 30 1A. 114 3° Muhammad Said v. B. Nath, LL.R. 45 
All, 644, referred to. . 


. Ko Maune U », MA Hia ON i 
MISTAKE OF LAWYER IN GoOD FAITH. EXTENSION ON LIMITATION ... 
MONEY HAD AND RECEIVED, SUIT. FOR BY AUCTION PURCHASER AGAINST 





DECREY-HOLDER ve ‘ aes see eee seer 


MOR?IGAGE—Successive morigages of same properly to creditor—No 
merger—Separate mortgages on differcut propertics—Properties 
situate in different districts—One suit on both morigages—Causes 
of action separate—Transfer of Property Act, s,67A—Civil Pro- 
cedure Code, ss, 16,17. Where a debtor has created two successive 
mortgages on the property in favo.r of his creditor, unless 
there ig something in the second deed of mortgage to show a 
contrary intention, the creditor must be presumed to haveintended 
to keep the earlier security alive for his own protection, The 
doctrine of merger does not apply to mortgages. Gopal Churider 
v. Holdar, 1,L.R. 16 Cal. 523, referred to. Where a mortgagee 
holds two mortgages executed by the same mortgagor, but the 


mortgaged properties are different and separaie suits in respect- 


thereof can only. be filedin different Courts, he is not bound to 
bring only one suit to enforce both the mortgages. The words, 
“ all the mortgages in respect of which the mortgage money has 
become due” ins. 67A of the Transfer of Property Act must be 
limited to those mortgages which the Court in which the mort- 
gagee sues has jurisdiction to’ enforce. Premsukh v. Mangal 
Chand, 41 C.W.N. 854, referred to. Held (on the applicatior 
for a ceitificate for further appeal), that the morigage of the 
property situate in one district gave rise to a course of actior 
entirely distinct and separate from the cause of action arising 
-from the mortgage’ of the property situate in another district, and 
consequently’ the provisions of s, 67A Of the Transfer of Property 
Act or s,'17 of the Civil’ Procedtire Code or of both together could. 
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not give the Court in whose jurisdiction the latter property was , 

situate any jurisdiction over the property situate wholly in the 

first district. “ 3 : 
Daw Kyin v. Ko Ba Tin, ses ene es 207 


. e 
MORTGAGE DECREE—Mortgage over tropertiesin Burma and India— ° 

Morligagee’s right of action—Court’s jurisdiction determined hy 
Civil Procedure Code—Jurisdictzon of Courts in Burma over 
property in Burma ouly—Adaptation of Laws Order, paragraph 10 
—Civil Procedure Code, ss. 16, 17—Trausfer of Property Act, s. 67. 
A person who has prior to 1st April 1937, a mortgage on properties 
situate in Burma and in British India cannot obtain a decree in 
respect of the property -in British India in a suit on the mortgage 

. filed by him after Ist April 1937 in a-Court in Burma. The 

' words “a decree” in s, 67 of the Transfer of Property Act do not 
necessarily mean “‘ a single decree.” The Act gives the mortgagee 
aright of action in respect of both the properties in Burma and in 
India, but it makes no provisions as to the Courts to which the 
mortgagee must have recourse in exercising that right of action. 
He must have recourse to the Courts having jurisdiction and the 
jurisdiction of the Courts is determined by the Civil Procedure 
Code, . S. 16 of the. Civil Procedure Code, as altered by the 
Adaptation Of Laws Order, becomes applicable only to property 
situate in Brilish Burma, and the word “Courts” in s.17 of the 
Code now mean.*'Courts in Burma.” Cheltyar, R.M.K.A.R. v. 
R.M.K.A.R.V. Chettyar, {1938] Ran. 176; Garduer v. Lucas, 3 Ap. 
Ca. 582; N. B. Natu v. Bharati, 1.L.R. 54 Bom. 495, (P.C); 
Setrucharlu v. Maharaja of Jevpore, 1.L.R. 42 Mad. 813, (PC), . 
referred to. : 


A.K.R.M.M.K. Cuetryar Fiem v, PL.V.M. CHEeTTyaR os 372 


MORTGAGE ON PROPERTY IN BURMA AND INDIA... JURISDICTION OF 











Courts IN BURMA Sopaeny tke we tee see ce BIZ: 

— - ORAL. SUIT FOR REDEMPTION, PROPER COURSE eae 645 

. SIMPLE, ENGLISH, EQUITABLE. APPOINTMENT OF RECEIVER 403 

—. UNREGISTERED INSTRUMENT. DELIVERY OF POSSESSION 39 
MOTION, DECISION OF DISPUTER ON. INSOLVENCY ke ase, 2 -73E 


MOVEABLE PROPERTY—Sale in execution of decree—Right, title and 
interest of judgment-debtor sold—Subsequent recovery of property 
by true owner from auction purchaser—Auction purchaser's right 
to sue decree-holder for repayment—Total fatlure of considera- 
tion—Civil Procedure Code, adjective law—Summary remedy to 
enforce substantive right—Partial interest and no interest of judg- 
ment-debtor in property sold—Suit for money had and recetved— 
Civil Procedure Code, O. 21, rr. 77, 91, 93. If a decree-holder 
attaches and sells in execution of a decree against a judgment- 
debtor (the sale proclamation saying that the right, title and 
interest only of the judgment-debtor is being sold) moveable 
property, and such property is subsequently recovered by its true 
owner from the auction purchaser, the auction purchaser is 
entitled to recover from the decree-holder the money which he 
has paid on the ground that there has been a total failure of 
consideration. Chaitanya Das v. Ranjit Pal, 1.L.R. [1938] 1 Cal. 
512 ; Dorab Ally Khan v. ExecutorsofKhajah Moheeooddeen, 1.L.R, 
3 Cal. 806 (P.C.} ; Mehr Chand v, Milkhi Ram, 1.L.R.13 Lah. 618 ; 
Rishikesh Laha v. Manik Molla, 1.L.R. 53 Cal. 758, referred to. - ~ 
Maung Tun. v. Ma Ngan, (F.B.) 5 L:B.R. 58, dissented from.. The 
Code of Civil Procedure is adjectivé law as opposed to substantive 
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ssuch goods ; but, if before it becomes publici juris a trader appro- 
priates it to his own goods after its dbandonment by the former 
owner and independently acquires a reputation: of his own ‘in 
‘respect of the mark he is entitled to protection. Daniel v. White- 
house; 15 R.P.C. 134 ; Ford'v. Foster 7°Ch. ‘App. 611; Jagarnath 
v. Cresswell, 1.U.R. 40 Cal. 814, referred to. “‘Wheréthedeféndant - 
‘surreptitiously imports and sells his goods with .the plaintiff's 
trade-mark and the plaititiff tias no knowledge of such import and 
sale, he cannot be said to have acquiescédtin ‘the ‘use of his tniark. 
Erlanger v. New Sombrero Phosbhate Co., 3 App. Cas,.1218; 
‘0, K. Mohideen Bawa'v, Rigaud ‘Perfume Manufacturers, 1.L.R. 
10 Ran, 133 ; Weldon‘yv. Dicks, 10 Ch,‘Div..247, réferred to, 


‘KHARWAR v, MoTiwaLa, Lrp. A ‘ 18 


“PAUPER ‘St1T—Ingusry into ‘pauperism after issue of notice—Plaint 
disclosing cause of action and not barred—Jurisdictton of the 
Court to snquire—-Civil ‘Procedure Code, O. 33, rr.3 and -4. 
’ A Court after issue of notice and after hearing the case on the - 
question of pauperism under O. 33, r. 4 of the Civil Procedure 
Code, as amended by the High Court, is “not precluded from 
considering the questions as to whether: the plaint. discloses a 
cause of action or whether the suit is barred by limitation, under 
rule 3 (b) and (c) provided its conclusions are based solely upon 
the materials in the plaint itself and not upon some extraneous 
evidence. = ahs 
Karm v, Lag ‘Ram oe eu egy eae 263 
‘PAYMENT OF Costs, ‘FRESH SUIT ON-PAYMENT OF gue > oes 749 
{PECUNIARY JURISDICTION OF EXECUTING COURT ab is 134 
PENAL Cons, 88..55, 303 ro freee 44 


=, 88. 124A, 153A ane fleet ARE ee a APNG 


SPENAL CODE, ss. 153A, 295A, 298 —R¢ligious feelings, outrage of— 
Malicious and delibsrate intention Of insulti ng a class—Wounding 
religious feelings Of an indtvidual—Reply tn answer to attack on 
writer's: réligion Calling attention toreform. ‘The offence under 
8, 295A'of the Penal Code is thore serious ‘than the ‘one under 
s, 298. To establish ‘the former offence the ‘prosecution ‘must 
-establish-that’the interition ofthe accused to outrage was mialiciots 
‘as wéll as‘deliberdte, ‘and directed toa Class of ‘persons and not 
merély‘to‘an individual, “What'is ‘punishable under’s. 295A is not 
‘go mudéh the matter of ‘discourse, ‘written or spoken, as the 
manner of it. ‘Ifthe words used‘caused persons to feel insulted 
but were only such 'as-‘might possibly wound ‘dni in fact did ‘so, 
then ‘there is no‘offénce under this section; if the words used 
‘were bound to be regarded by any reasonable man as grossly 
offensive and provocative, and were maliciously intended to ‘be 
‘regarded as such, then an offence is committed. And it is no 
defence to a’¢harge under’s, 295A for anyone merely ‘to ‘say that 
he was writing a pamphlet in reply to-one written by an-adherent 
of another religion who has attacked his own religion.. Prior to 
the eradtment‘of-s, 295A in ‘1927, ifthe words were writtén,’s. 298 
had no application and recourse was had to s. 153A 6f the Penal 
Code. If the intention of the accused-is to wound the feelings .of 
an individual by oral words or sound or by means of an object the 
offence falls -undér’s: 298 of ‘the Cbile,'and it‘is no“defence for ‘the 
‘accueed to say that he did‘so in order to call attétititn ‘to ‘some 

en need of reform,.as this:is not the :proper way to :secure 
weform, . 
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PENAL COopE, s. 161 ae “fo ons ee ee 
»8.225B as Ae "en er 

-, ss. 409, 420, 468, 477A ose sis ne 
—_—_—_—.—_—, 8, 199, EXCEPTION 9... ws ove wae 
PERIODICAL STATEMENTS OF ACCOUNT, STAMP DUTY aes eee: 
‘PERSON ENTITLED TO EXECUTE DECREE - roe Tas coe 
PERSONAL INTEREST OF MAGISTRATE ORJUDGE-IN CASE .., ove 
SERVICE ON JUDGMENT-DEBTOR. ATTACHMENT OF 

_ IMMOVABLE PROPERTY Skewes ate see 

SKILL OF PLEADER, PRESENTATION OF MEMORANDUM OF 

APPEAL oe ea Ete a aes 
PLAINT DISCLOSING CAUSE OF ACTION AND NOT BARRED... PAUPER 
SUIT: en eee ove ai eee 
PLAINTIFY’S VALUATION. JURISDICTION OF COURT oo ais 
PLEADER PREVENTED BY COURT FROM APPEARING, Hien Court's 
POWERS ae sa ie es aes 


PLEADERS—Discipline and control sashes in Courts—Restraint of - 


pleader from appearing in a case—Strong case to be made out— 
Prosecutton pleader a likely witness for the defence=:Magistrate’s 
opinion—-Sufficient grounds of restraint—Frosecution pleader, a 
competent witness—Appearance for the prosecution not desirable. 

The discipline and control of pleaders is vested in -the Courts by 
the Legal Practitioners Act, and.a Judge or Magistrate has 
authority to restrain a pleader from appearing for either party in 
a case, when it.would be manifestly improper for the pleader to. 


do so, ..A.very. strong case must be-made out before an ordér™ 


restraining a pleader from acting in a particular case can be 


passed. The mere fact that the defence asserts that the pleader 


for the prosecution will be 1equired as a witness for the defence, 
and that the Magistrate himself thinks that he will be a material 
witness for the defence, are not sufficient grounds for restraining 
the pleader from appearing in the case for the prosecution. A 
pleader who is conducting a case is nevertheless a competent 
witness therein. But it is desirable that a pleader who knows he 
will be an important witness should not appear in the case, and 
if he accepts a brief without knowing that he will be such a 
witness he should retire from the case when he discovers the 
fact. Chandreshwar Prasad v. Bisheshwar Pratap,\.L.R.5 Pat. 
777.; D. Weston v. Dass, LL.R. 40 Cal. 898 ; Sramati Sabitra v. 
Savi, .L.R. 12 Pat. 359, referred to. 








Guaziv.U TUN KYWE .. ee oe sie 
PLEADINGS, PASSING OFF. FRAUD NOT PLEADED. ——- ass 
POLITICAL SPEECHES AND WRITINGS, SEDITION ee ese 
POWER OF COURT PASSING THE DECREE TO EXECUTE, COPY SENT TO 

ANOTHER COURT - eae sas, ieee @ wee 

OF SALE, RECEIVERSHIP, MORTGAGES ae ose 

S OF THE GOVERNOR,’ CRIMINAL PROCEDURE CoDE, s. 401. 
PENAL CODE, 8.55... - ae es os a 
PRACTICE OF RESERVING FUNDS FOR CREDITORS WHO HAVE NOT 
PROVED, ILLEGAL ... ees aes Disiees 455 


PRECEPT... oe Be ess at ee as 
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PREPERENTIAL SHARE OF AN ORASA ase ae oa 
PREROGATIVE RIGHTS OF THE CROWN, CROWN.DEBTS oo 
PRESCRIPTIVE USER OF CHANNEL WATER © oe me eee 
PRESUMPTIONS AGAINST AND BURDEN OF PROOF ON ACCUSED UNDER 

Burm’ GAMBLING ACT ae see tee * ees 
“ PREVENTED BY ANY SUFFICIENT CAUSE FROM APPEARING” ace 


-PREVENTION OF CRIME (YOUNG OFFENDERS) ACT, s, 25—Offence of. 
theft by juvenzle offender—Magistrate’s chorce—Imprisonment or 
whipping—Detention in Borstal —Magistrate’s order of detention 
in Borstal- Sessions Judge’s order of whipping in lieu of detention— 
Order an enhancement of sentence—Whipping Act,s, 3—Criminal 
Procedure Code, s, 423 (1) (b) (3). For an offence of theft, under 
8, 380 of the Penal Code, the Magistrate has the choice of sending 
the juvenile offender to prison, or, in lieu thereof, he may either 
cause him to be whipped or send him to ihe Borstal Institute. 
Where the Magistrate has decided to send the offender to Borstal, 
the Sessions Judge has no power to convert the order of detention 
into a sentence of whipping. ‘The power to order a person to be 
whipped is only in lieu of another punishment under the Penal 
Code, and the Sessions Judge’s order amounts to an enhancement 
of sentence which is illegal. King-Emperor v. Ah Htwe, LL.B. 14 
Ran, 119 ; King-Emperor v. Ismail, 1 LR. 14 Ran. 625; Tha Ev. 
King-Emperor, LL, 14 Ran, 143, referred to. . 


Tuer Kine v. KyAw AYE wee aaa ove 
PRICE OF GOODS, PRICE OF FOOD AND DRINK. LIMITATION eee 
PRIMARY TRUST FOR SETTLOR’S FAMILY aes ooo ove 
‘PRINCIDAL UNDISCLOSED, SUIT AGAINST. WRITTEN CONTRACT aoe 
PRIVILEGR, QUALIFIED OF WITNESS, DEFAMATORY ANSWER ose 


‘Privy Counc. AprpEAL—Extension of time for furnishing security— 


High Court's power to annul, alter or add rules of procedure— ~ 


High Courts power to extend time for furnishing security—Order 
in Council, Rule 9 —Civil Procedure Code, s, 122 ;0.45, 7.7 13 
O. 52,r.66. The High Court has powers enabling it to make 
rules regulating its own procedure, and such rules may annul, 
alter or add to any orallof the rules in the lst Schedule of the 
Civil Procedure Code. The High Court has power under Rule 9 
of the Order in Council (Privy Council Rules) and under O. 52, 
"x. 66 of the Civil Procedure Code for cogent reasons to extend the 
time for furnishing security beyond that which would be allowed 
hy O. 45, r. 7 of the Code if it were read%lone. Mathukumalli v. 
Vuppalapati, LL.R. [1938] Mad. 1007; Nélkanth v. Shri 
Satchidanand, I.L.R. 51 Bom. 430, followed. Daw Byaw v. 
‘Maung Kyaw, C.M. Appl..109 of 1930, H.C, Ran., referred to. 
Bahadur Lal v. Judges of the Hrgh Court, 1.L.R. 55 All. 432 ; 
JN. Surty v. TS. Chettyar Firm, LL.R. 4 Ran. 265, 288, 


dissented from, 

Prrerpi v, Moin Br Br ... ase ase ose 
(PROCEDURE AGAINST GARNISHEE ..¢ see ose ae 
PROCUREMENT OF OBJECT, LAWFUL AND ILLEGAL MEANS «os 
‘PROFESSIONAL MISCONDUCT OF ADVOCATE, REINSTATEMENT ee 
‘PROFITS OF ISOLATED BUSINESS TRANSACTION, INCOME-TAK - 


PROHIBITION OF PUBLIC DISCUSSION.ON CONTROVERSIAL MATTERS oo. 
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PROHIBITORY ORDER, MODE .OF ATTACHING IMMOVABLE PROPERTY’... 
RROMISSORY NOTE... SIGNATURE. IN‘ BLANKS, BURDEN OF PROOF a&, 
RROPERTY HELD BY. BUDDHIST MONK 


eee eee seo 





=, WASTE, DAMAGE OR DETERIORATION: OF MORTGAGED. 
REMEDY te cea : 


eee #88 eon 


PROSECUTION OF DistTRicT COUNCILLORS, GOVERNOR'S SANCTION pas 





- PLEADER AS WITKESS 
——————, RECEIVER. Court's SANCTION 
PROVIDENT: Funps AGT, s, 2 ase eis eons 
FUND RULES OF RANGoon MUNICIPAL CORPORATION: 
PRoviso TOS. 7, RANGOON: INSOLVENCY. ACT, APPLICATION OF 
PUBBAKA ‘CHILDREN. INHERITANCE 


PUBLIC AND PRIVATE tTRust—Compound disposition—Primary, rust 
jor. benefit? of poor members of: scttlcr’s family—Contingent® 
secondary trust of a public charitable and religzous nature—Suit 


eee ore. eee. 
ace ove. 


ees 





ose 


for removal: of'trustee—Plaintif's interest 1m suit—Breaches | 


solely confined 'to primary trust—Consent ofthe Advocate-Genera] 
—“Trust "—“ Breach of trust—Cawil Procedure, Code, s, 92: 
A Mahomedan: lady by a deed madea wakf of certain property, 
by. which she created a primary trust for the benefit of the poor 
members of her, her father’s and her grandfather’s families, and 
only subject thereto, a secondary trust for the benefit of a wider 
class,of poor people. of:her community and for certain objects ofa” 
charitable nature. She appointed the defendant the sole trustee 
thereof. ‘The plaintiffs who filed the suit claimed their interest in 
the wakf only. as members.of the settlor’s family, and: asked' for 
the removal of the trustee on.the ground.of. his. breaches.of. trust: 
solely .relating to the primary trust. The Advocate-General had 
‘refused his consent upon the ground: that the‘trust was a private- 
‘and not. a:public trust. Held, that although:the disposition ofthe 
trust was.a:compound one, being partly within- and partly outside 
s..92 of the Civil Procedure Code, the breaches alleged: were. with 
regard. to, the primary or non-public trust and the plaintiff's 
interest in.this suit: was confined only {o such-trust, and:so the 


case did not fall within s, 92 of. the-Civil Procedure Code and no 


fiat of the Advocate-General was necessary for the. purpose of 
instituting the suit. In its true legal sense the word “trust.” 
denotes: the abstract legal-obligation to-administer the property i in 
a certain; defined way. which atlaches to a- trustee in whom 
property.is vested upon trust:" The-expression. ‘** breach of trust:” 
in s. 92:(J) of the Code means a breach. by the.trustce. of the: 
confidence on duty. that:the law or equity imposed in him-in. the 
particular, respect complained of in the case, Aifia-v. Madha, 
LL.R: 14.: Ran. 575, .neferred:to, Pratab Singh v. Brijnath, 
LL.R. [1938]:All. 4, distinguished: 
ABOO v, ABOO cor ae see owe 
PUBLIC AND PRIVATE: TRUSTS, FAMILY TRUSTS vee oer 


PUBLIC PEACE, BREACH OF—Powers of the’ magistrate—Rights of the 
public—Ventilatéon:. of. grievances--Curtailment: oft the rghit. 
Pretended apprehension, of danger—Order not to be. dtsprotar-. 
tionate-to exigenctes— Material facts of the case to be set’ out — 
Clarity and precision. of prohtbitary:-ordem-.-Rrohkibition. oft 
discussion. on. controversial. matters—Application to. set. aside. 
orders Procedure—Crimmal Procedure: Code, s. 144. S. 144 of 


one ovo 
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REVIVAL OF CONDONED MATRIMONIAL OFFENCE ase ie 262° 


REVOCALION: QF LETTERS OF: ADMINISTRATION+— Justicause ” not:put 
forward: on already: agitated: and: decided: before grant--Subse- 
quent application: by. party: to..revoke-—-Burma Succession. Act, 
$,263-Application for review-—Compliance- with, provisions. ofitie 
Code—Copy. ofidecree to.accompany application—Civil. Procedure 
Code; @. 41, 7.1; O. 47; rr. 1 and 3: Where the: party hadan- 
opportunity to put forward: a: particular just-cause- and had not 
chosen, to put itiforward; he cannot be-heard to. agitate the.same- 
caus later. No Court would allow: a “just cause” -already 
agitated! and: decided upon before the: grant: of. probate. to. be 
again, made the subject of an. application under s. 263° of the. 
Succession Act to revoke that grant. Chiunaya v. Ramanna, 
I,L.R. 38 Mad. 203; Rallabandy v. Satyavati, 46 MiL.J. 383; 
referred;to. The only way in which the grant can be-attacked: 
by a party. who contested the order. at the time. it was-:made.and 
who relies on fresh evidence merely is by bringing-his.application 
within. the limits of.an- application. for review. By O. 47, r. 3- of 
the Civil Procedure Code such an application must comply with 
the provisions as to the form.of preferring appeals, mutatis 
mutandis, one of them being that a copy of the decree must 
accompany the application. . 


YENKANA v. LETCHANA a. ae Ps we 601" 
RIGHT TO DISTINCTIVE TRADE-MARK. FIRST USER ies ee 488+ 
RIGHTS OF THE PUBLIC, BREACH OF PUBLIC PEACE... see 294.- 


RIPARIAN ownERS—Use of uatural stream water—Ercction of dam 
by one owner—No material ‘diminution of water for other 
ouners—-Artificial channei—Prescriplive or coniractual user-— 
Dam. with. an overflow bypass—Plaintiffs water. supply not 
materially dimanished—Cause of action, A, riparian owner, may: 
appropriate as much water as he pleases for. the purpose. of 
trrigation of his land by. means of a bund. put across. the river 
provided that he leaves sufficient water. to. flow down for the 
use of the Jower riparian. owner or owners... ‘There. must not 
be a substantial diminution. of water so as. to materially lessen 
the supply of water required by the other riparian owners.. 
Debi Pershad Singh v. Joynath-Singh, LL.R. 24Cal, 865 (P.C.), 
referred to. Kaw Lav. Maung Ke,,8. L.B.R.. 556, dictum 
disapproved. The supply of. water, through. an. artificial: charinel 
can only, be claimed under a contract, or. else, by, preseription. 
The defendant. whowas a riparian, owner placed a, dam across. 
the bed of a river about half way. down his holding,, but: provided: 
a bypass by which when the water banked up by the bund rose 
to a certain level the surplus: water flowed down the- bypass and 
rejoined the bed of the main stream just below the. highest. point 
of the plaintiff's holding. There was no material, diminution. of 

_ the water supply needed: by the plaintiff-for the. irrigation, of his 
land. Held, that the plaintiff had:-no cause of action against the 
defendant. 


Au,L1v. U San Baw we ae oes. we 8K 
RIVAL COMPETITORS. TRADE-MARK oes ase! av, =. 
RULE 7 or Business RULES oF THE.CITY OF ‘Rancoon: CORPORATION 454 . 
RULES OF RANGOON CORPORATION PROVIDENT, FUND, RULE 7 2s gag 
RULES OF THR ViNA¥A. PELIGIOUS-USAGES. Soe Ne rs ee 314 
RULES REQUIRING NOTICE TO JUDGMENT-DEBTOR. EXECUTION we «5945 
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‘~§ALE OF MOVABLES IN EXECUTION. No TITLE. AUCTION-. * 

PURCHASER’S REMEDY see ae | See 649 

“SANCTION. TO. PRosECUTE—Public seroints—Mewiare y District® 

. Counctl—Receipt of bribe from candidate for employment—Meeting 

for appointment at a later date—Illegal gratificatzon an indepen- 
dent actPosition giving. opportunity—Burma Rural Selfs 
Government Act, ss.12,17, 21, 67, 74-——Criminal Procedure Code? 
s.197—Penal Code, s. 161. Members of a District -Council are 
public servants not removable from office save with the sanction 
of the Governor. | If, however, the accusation against them is. that 
they had received a bribe in consideration of their agreeing to. 
vote at'a forthcoming meeting. of the Council in’ favour of a 
candidate for employment under ‘the Council, they cannot be said 
to have committed an -offence “ while acting or purporting to act - 
in-the.discharge of their .official duty” and consequently no 
previous sanction of the Governor under s,197 of the Criminal 
Procedure Codeis necessary. before the laying of a complaint. 
‘The alleged illegal gratification is an independent act committed 
by persons whose position gave them the opportunity to commit 
it, but itis in no way bound up with the performance of their 
duties. : Bajrang Bahadur Singh v. King-Emperor, 1.L.R. 8 Luck, 
156 ; Ganapathz Goundan, In re. 62 Mad. LJ. 223 ; Jujjavarapu © 
Vv. Venki, 1.L.R. 52 Mad. 602 ; Kamisetty Raja Rao v, Ramaswamy, 
LL.R. 53 Mad. 754 ; King- Emperor. v. Maung Bo Maung, 1.L.R, 
13- Ran. 540; ML. Ayyar v. S. Naidu, LL.R.52 Mad. 347; 
Mune Panakalu v. Subba Rao, 1:L.R.52 Mad 695.; Ram Singh 
v. Rizvi, 1.L.R.. 14 Pat. 299, considered. . 


U Tun Kywe v. Tas Kine cr nie ete eke 
“SEAL, ABSENCE OF, - WARRANT OF ARREST VOID sre fet ake’ 445 


“SECOND APPEAL—Suit of small cause nature—Unclassed suits—Suit 
for recovery of agricultural rent—Cond:tions for second appeal— | 
Burma Courts:-Ad, s, 11—Burma Laws Act, s. 13 (1) —Czvil : 
Procedure Code,.: s. "100. An-appeal.under s. tt of the..Burma, . 
Courts Act can only be filed when the lower appellate Court has 
varied the decree otherwise than as to costs. Butno appeal will 
lie unless the suit, whether of a small cause nature or or the nature 
of an unclassed suit, is of the value of over Rs. 500, or the suit is 
one which comes under s. 13 (1) of the Burma Laws Act. A suit 
for rent of agricultural land is not cognizable by a Court of 
Small Causes, and if its value does not exceed Rs. 500 a second 
appeal-can only lie on a point of law under s. 100 of the Civil 
Procedure Code, whether the decree of the trial Court has been 
confirmed or varied by the lower appellate Court. Maung Po 
Kyun v. Ma Shwe, 1.L.R. 13 Ran. 633, referred to, 


Ko Po Set v. Ma Saw YIN ne Osea ue A7Z 


“SECURITY INSUFFICIENT, SIMPLE MORTGAGE RECEIVERSHIP” ... 403 


:SEpiTION—Political speeches and writings, manner of dealing with— 
Strong words and phrases—Spirit of the whole specch or article— 
Exciting .contempt of Government—Ventilation of labourers’ 
grievances against employers—-Limiled company and share- 
holders—Capitalists—Class. or classes of His Majesty's subjects. 
—Penal Code, ss. 124A, 153A. Great latitude is given to 
political speeches or articlés. They must be dealt with ina free, 
fair and liberal spirit and one must not look merely to a strong 
word or phrase but to the whole article or speech. If, looking at 
the whole spirit and import of the article or speéch, its necessary . 
“consequence is 19 excite contempt of His Majesty’s Government, 
or tobring the administration of the law into contempt and . 
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law and O. 21, r. 93 does not create a new right but merely gives 
& new and summary remedy in respect of immovable property to 
enfurce that right. Per BacGuLry, J.—I{ the judgment-debtor has 
some intcrest in the property sold there is no guarantee by any 
pee or by the Court as to the extent of that interest, and if that 
interest is sold, the sale becomes absolute and no more can be 
said or done about it in the absence of misrepresentation or fraud. 
On the other hand when the judgment-debtor has no attachable 
interest at all, nothing has beensold, and if nothing is sold there 
isno sale. There is nothing to become absolute and nothing to be 
set aside. There is simply a payment of money in return for 
nothing. Per SHARPE, J.—The whole basis of a sale of movable 
property, be it a sale by the Court or not, is that something is sold. 
In a case in which it transpires that nothing whatever is in fact 
sold there is, if the purchaser has paid the purchase money, a 
total failure of consideration. In such a case the plaintiff is 
entitled to recover back purchase money as money had and 


received to his use. Dorab Ally Khan v. Ihe Executors of Khajah 


. Moheeooddeen, 5 1.A, 116, referred to. 


Maune AYE Mauna v. A. Scorr & Co. ee ‘ase 
MURDER BY PERSON RELEASED UNDER 8, 401, CRIMINAL PROCEDURE 
CopE ... wee aes ee eee ie 
NEGOTIABLE INSTRUMENTS ACT. SS, 20,118 ass eon ose 
NOTICE TO COUNCILLORS OF BUSINESS ON THE AGENDA ... ove 
OccuranT OF GOVERNMENT LAND, EviCTION eee ooo 
OCCUPATION OF AN ASSESSEE, SPECULATION toe = 

- OFFICIAL ASSIGNEE. ACTING AS TRIBUNAL Rie, Mien Ciaes iae 
, ‘ APPEAL” FROM “ ACT OR DECISION ” OF ca 





’s HIGHER TITLE, RANGOON INSOLVENCY ACT, S. 7 





ORAL EVIDENCE TO SHOW RELATIONSHIP OF PARTIES. WRITTEN 
CONTRACT * Waee ase Pc sae eoa 
ORASA, ADOPTIVE FATHER AN, KEITTIMA CHILD NOT AN ORASA wet 


‘ORASA DAUGHTER, FATHER’S REMARRIAGE, FRESH RIGAT TO CLAIM 


SHARE ae ave ais ees aie 
ORDER in Councit, RULE 9 he seep a ee ase 
ORDER OF COURT DISALLOWING ADVOCATE OR PLEADER TO APPEAR. 
ORDER A “ JUDGMENT ” as mas vat ey 
ORDER REFUSING RE-OPENING COURL SALE CONFIRMATION ORDER. 
APPEAL awe eee ; aes coe eae 


ORDINATION OF A PERSON AS RAHAN. DIVESTMENT OF PROPERTY ©. 
‘TEMPORARY CHARACTER . ose ie par 





PARTIAL INTEREST AND NO INTEREST OF JUDGMENT-DEBTOR IN 
MOVEABLE PROPERTY 355, oe aie a 


PARTIES TO CONTRACT, UNDISCLOSED PRINCIPAL, SUIT AGAINST ase 
PARTNERS’ SHARES, BASIS OF COMPUTATION FOR INCOME-TAX > ; ‘eae 
PARTNERSHIP INSTRUMENT, REGISTRATION OF, INCOME-TAX ‘ets 


PassinG .orF—Distinctive mark and descrajtive mark—Right in 
- distinctive n:ark acquired by uscr— Leng.h cfuser and extent of 
trade immatcrial—Intenticn and first user suffictent—Public 
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recognilion—Vendible article placed on market—Protection 
against ‘itifringeméent—Rival competitors. A trader acquirés'a 
right of propetty in a-distinctive mhatk merely’by Wiig ‘it upon 6 
in connection with ‘his goods, irrespective of ‘the length of such 
user‘and of the extetlt of-hisitrade. “A trader is using’a matk as a 
trade:mark when‘he first uses it upon or in Connection.’ with’ his 
goods with-thé intention of indicating origin, assuming that it isa 
mark capable of so doitig. ‘In such a case he is using it ‘as a 
trade mark‘from the moment of the first user-wWhich maybe many 
months ‘-béfore thé public has come ‘to recognize ‘the -matk “as 
indicating origin. In other’ words, ititetition without public 
recognition ‘is ‘enough. Nicholson & Sons, “Ltd., Application, 
48 R:P:C.227; 49 R'P.C. 88, followed. A mark or phrase is 
descriptive when it merély describes the quality or‘origin of an 
artile such as ‘‘ Custard Power”, ““Malted Milk” ‘or ““ Gripe 
Water” and is ‘not ‘capable of distinguishing the goods of one 
makerfrom'those of others, “A markis distinctive when it points 
to the-goods of a_particular person:as for instance in the ‘cases of 
“* Lifebuoy ” soap, ‘* Wincarnis ”, ““ Three Nuns ” tobacco. Halt 
v. Barrows, 32, LJ. Ch. 548, referred to. If a mark or design ‘be 
@ distinctive one the trader who adopts it is entitied to ‘protection . 
directly -the article -having assumed a vendible character -is 
launched upon the market. As between two competitors who are 
each désirous of adopting a mark which is distinctive in character 
it is entirely a question of who gets there first. Bear & Sons v: 

- Prayag Narain, 1.L.R.57 All. 510; Johnston & Co. v. Orr Ewing 
& Cox 7° Ap. Cay 219; McAndrew v. Bassétt, 10°L-T'R. 4423 
Somerville vy. Schembri, 12 Ap. Ca.. 453,- referred to. 
O. K. Mohideen' Bawa v. Rigaud Perfume Manufacturers, LL:R. 10 
Ran: 133, distinguished. 








-Gaw Kan LXE % SAW-KYONE SAING weve BB 


_ PASSING OFF—Trade-mark—Alleged imitation by plaintiff of another's 
: mark—No allegation by defendant in his pleadings of plaintsff's 
fraud—Noissue of fraud—Productzon of documents 11 evidence to 
prove fraud—Inadmissibility of evidence—No duty of platntiff to 
prove no imitation unless challenged—Abandonment of mark by 
a person—Destgn publici juris—A ppropriation of abandoned mark 
—Acquiescence—Plaintiff unaware of imitation—Specific Relief 
Act, ss. 54,55. Where in a passing off action the defendant has 
notaverred in his pleadings any fraud on the part of the plaintiff, 
viz,, that the plaintiff's mark is only 2 fraudulent imitation of 
another “trader’s mark, and such plea is not in issue, and the 
defendant attempts to prove the alleged fraud by means of 
documents not-disclosed, and.put in for the first time in cross- 
examination. to the plaintiff's witness, the documents ‘are 
inadmissible and the Court cannot base its decision on such 
evidence. Claudius Ash Sons & Co., Ltd. v. Invicta Manufactur- 
ing Co,, Lf d., 29 R.P.C. 465 ; Mahomed Mira v. Gopalan, LL.R. 
23 Mad. 227 (P:C.) ; S.C. Chatterjee v. Roy, 45 M.L.J. 363 ; Sheikh 
Imdad Aliv. Kootby Begum, 3 Moo. 1.A.1, referred to. Plaintiff 
has not to establish affirmatively ‘in every case that he’has not 
-copied the trade-mark of another person in the same’ trade, “What 
he -is required “to ‘do ‘is ‘to :prove that -He has -adopted .a 
certain trade-mark and has acquired the sole right to use it. It 
.is only. when he is challenged and proof will be tendered ‘to ‘thie 
contrary that he-has to. prove that:he:has‘ngt:copied another man’s 
trade-mark. McAndrew v. Bassett, 46 E.R. 965, explained. 
A design “that ‘Has ceased to ‘be Uistinctive of'the gootls ofany 
particular person:may' become a‘design céminion’to the “trae ‘in 
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the Criminal, Procedure Code deals. with urgent cases of nuisance. 
and apprehended danger ofthe. breach,of the “peace, The. 

werd are comered on. the, magistrates e a suspend, the 
aha ts..0f, the. public in. the, interest: of” p bil eace and. 








public ot in private: and'ask for, r 
0 be ea ar 80.long.as it is. 

pretended appreliensian of the dar 2 lic. 
peace, The order,should not be disproportionate. to the exigencies. 
ofa ‘particular. sitnation.. Abdulv. Mindul; JER B Cal. 132°; 

Francis Duke v.. Roy,, 34, Cr.LJ;.334;, Hafiz-ud-Din v, Laborde, 
LLRs SO All; 444; Sundaiam: vi The Queen R. 6 Mad, 203; 





# 


refefted' to. The material facts. of the case must:be set outiin the- 


order undér,s. 144: of the. Criminal Procedure Code; the failure.to. 
do 80 ig fatal'to its validity... Emperor v. Ganesh, I. "ER 55 Bom. 
322; Gor: inda Chretti. v. Perumal. Cheftz, 1.1.R: 38 Mad; 489°; 
Karoolal v, Shyam Lal, UE.R. 32:Cal, 935; referred to. The order, 
should be clear ard’ precise, as to what the public are prohibited 
from doing, An order which requires the public not, to discuss 
matters which may be_a. subject. of controversy between. different 


sections or classes is vague andindefinile. Emperor v. Batlivala,, 


36 Bom. L.R, 1129, referred to. Ifa person applies to have the 
order, set aside, the magistrate... must; under s.. 144. (5): of the 
Criminal: Procedure Cade, give him an opportunity of ‘being heard 
and the. magistrate must record his reasons for rejecting the 
application. , 





Aune Ba La vu. THE. District: MAaGIsTRATE, RANGOON awe 
Puntic PRosKcuToR's QUESTIONS TO WITNESS. WITNESS’S PROTEC- 
TION eve Hees se3 oa} eee 
amen RECOGNITION. OF A. TRADE-MARK Re eee Ts oe 
wm SERVANT, DISTRICT, COUNCILLOR 

, RECEIVER NOT-A aah ne eee 

PUBLICATION, “ AUTHORISING "Of. COPYRIGHT = am, oa 
PUBLICr JURIS, TRADB-MARK ie ose ase Pr 


PuRPOsERUL EVASION OF KNOWLEDGE. OF DECREE BY, DEFENDANT eee 











QUESTION. oF. RELIGIOUS USAGE OR INSTITUTION on. ove 
RAHAN Nor CIVILLY DEAD a oes fed 

‘ HOLDING OF PROPERTY BY ss es pn 

RAncoon: INSOLVENCY: ACT, 8, 7, PROVISO ; $8, 36 (4): (5), 55, 56. ove 

88.39 (1) (8) AND (c), 69, 71, 73). 76, 122; 

RueEs.198; 202° ees ~ ges 

: , 88. 52, 86; RULE 25, SCH. IZ... a 

REASONABLE. GROUNDS:OF BEDIEF,. WRONGFUL ATTACHMENT sae 


RECEIVER,, APPOINTHENT, or—Sujf; ort, a, simple, ‘morteage—Simple 
mortgagee’s right and remedies—Naq_ transfer, of ownershzp. or. 
right: to possession—Enfor cement. of right, by. judiczal. s 
and profits. not part. of securzty. except: by contract 
gage—Mortiage by, deposit.of title deedsin, Bu 
those of simple. tgagee— ‘owe sale power. 
recesuey, tn. Enilishmortgage—Transfer of, Rroperty, £b.SSy 383.69, 
69A,96—Jurtsdiction of Court to apport receiver in simple mortgage 
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suit—Civel Procedure Code, 0. 40,7. 1, sub-rule \2)— Just and, + 
convenient”--English rulesin equitable mortgages inapplicable— 
Appointment in contravention of sub-rule (2) not just—Preservation e 
of security—Appointment ofrecerver of rents and profits not part. of 
_ security—Enlar ging the security ofthe creditor—Interestin arrear 
or substantially in arrear-—Security becoming insufficient—Faces 
and-circumstances of each case—Property being wasted, damaged or® 
altenated—Remedy oftemporary injunction —Civil Procedure Code, - 
O. 39,7.1, In default of payment a simple mortgage gives to the 
mortgagee aright, not to possession but to sale, which he must 
work out in execution proceedings. In such a mortgage there is 
notransfer of ownership and the mortgagee must enforce his charge 
by judicial sale, Sri Raja Papamma Rao v. Sri Vira Razu, LL.R,. 
19 Mad. 249.(P.C.) referred to. Ina simple mortgage and in the 
absence-of express provision to the contrary the rents and profits 
from the land belong to.the mortgagor and do not form part of. 
the security for the repayment of the mortgage money or the 
interest on the loan. In an English mortgage there is a 
transfer of the ownership of the mortgaged property with a 
promise to.repay the debt on a certain date. If the money is duly 
paid the mortgagor has a right to have the property retransferred 
to him by the mortgagee, Narayana v. Venkutaramana, LL.R. 
25 Mad. :220, referred to, In England a mortgage by deposit of 
title-deeds carries with it the remedies incident to an English 
mortgage, whereas in Burma by virtue of s. 96 of the Transfer 
of Property ‘Act, it carries with it the remedies to which a simple 
mortgagee may have-recourse and thos: remedies alone. Carter 
v. Wake, 4-Ch.D. 605 ; James v. Jamcs, 16 Eq. 153; Oo Noung v. 
Moung. Htoon Oo, LL.R. 13 Cal. 332; Srinath Roy v.G: Das, 
_LL.R. 24 Cal. 348, referred to. Manckjz v. Rustomj2, LL-R. 14° 
Bom. 262, dissented from: Ins. 69 ofthe Transfer of Property 
Act in-the case of an English mortgage the mortgagee is given 
‘under certain conditions a power of sale without tbe intervention 
of the Court ;.and in s. 69A he is given the power of appointing . © 
a receiver under certain conditions, provided he has the right to” 
exercise the power of:sale himself. No siicli powers are givén to |.” 
the simple mortgagee. In the case ofa simple mortgage the 
Court. has jurisdiction to appoint a receiver whenever it is just 
and convenient sotodo. Such appointment must depend upon. 
the facts of each particular case, But whether itis just and 
convenient to appoint a receiver in the case of a simple mortgage 
does not depend upon the application of rules laid down in 
England in connection with equitable mortgages in that country, 
If it is plain that the receiver should actin breach of sub-rule (2) 
of O, 40, r, 1. of the Civil Procedure Code, it is neither: just nor 
convenient to appoint him, since he cannot perform such a task, 
-nor can the Court authorize him to do so. But if it be shown that 
there is a reason for his appointment upon the grounds of justice 
‘-and convenience which will enable him to preserve the security 
of the mortgagee without infringing the sub-rule the power of the 
Court to appoint him, which is unfettered, may be exercised upon 
these: grounds. It cannot ‘be just and convenient to appoint a 
receiver for the sole purpose of taking possession of rents and 
profits unless they have been expressly made part of the security 
“for the debt by the instrument creating the mortgage, even if, 
having done so, the Court could put the receiver into possession. 
The fact that interest on the simple: mortgage debt is in arrear, or 
substantially in arrear, can only be a factor in deciding whether 
a receiver should be appointed; the fact that the security is likely 
for any reason to become insufficient may be another factor ; but 
the governing words of the rule are whether it is just and- 
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‘convenient and in deciding this matter due weight must be given 
to all relevant considerations including those mentioned: in’ sub- 
tule (2) of O, 40, r. 1, of the Civil Procedure Code. If.the property 
in a simple mortgage suit is in danger of being wasted, damaged,, 
-or alienated; the mortgagee can obtain a temporary injunction by 
proceiees under 0.39; 1.1, of the Code. . Chettyar, S.K.R.M. v. 

LA. Che tyar, L.L:R. 14 Ran.-16 ; Ma Joo Tean-v. The Collector of 
eangoon, LLL.R.12 Ran. 437 ; Ram Swarup v. Anandi Lal, L.L.R. 58 
All, 949 (F.B,), referred to. A.C. Broocha v. M.L.R.M.A. Chettyar, 
5. L.B.R. 135; Aga Ally Ranizan Yeedi v. Balthazar and Son, Lid., 
1L.R. 14 Ran. 292; Damodar v. Radh@bai, 40-Bom. L.R. 1266 ; 
Jathisondas v. Zenabai, 1.L.R. 14 Bom. 431; Khoo Joo.Tin v. 
Ma Scin, 1,1. R. 6 Ran. 261 ; M, Pillai v. Ramasami, 1.L.R.56 Mad. 
915 ; Maharajdhiraja Bahadur of Darbhanga v. Bose, 42 C.W:N. 
266 ; S.C. Venkanna v. Mangammal, 1.L.R: 14 Ran. 308; Subra- 
nianyam Chettyar v. Ethtrajulu, (1938) 1M.L.J.-249, dissented 
from (in connection with. simple mortgages). Held, by Ba U, J, 
(whilst agreeing with the judgment of the Full Bench as to the 
grounds upon which areceiver may be appointed in-a simple 
mortgage suit) dissentiente, that sub-rule (2) of Order 40,r. 1, of the 
Civil Proccdure Code refers to a third party and not to a party to 
the suit, and that a receiver may be appointed in a simple 
mor(gage suit, in a proper case, even though the rents and profits 
are not parl of the mortgage security. Ajapa Natesa v. Rama- 
lingam, 20 LC. 767; Damodar v. Radhabai, 40 Bom. L.R. 1266; 
Kumar Satyar Narain v, Rani Keshabati 18 C.W.N. 537; Owen 
v, Homan, + H.L.997; Poras Ram vy. Puran Mal, A.I.R. (1925) 
Lah. 590, referred to. Ram Swarup v. Anandi Lal, 1.L.R. 58 All. 
949, questioned. : ‘ 


"Ma HNIN YEIK v. K.A.R.K. CHETTYAR FIRM we an 403 


RACKIVER, OFFENCE BY A—Sanction or leave of Court for prosecution— 
Recciver not a public servant—Criminal Procedure Code, s. 197. 
No sanction or leave of a Civil Court is necessary for the 
prosecution of a receiver appointed by the Court for a.breach of. 
the ordinary criminal law of the land committed by. him. A 
receiver appointed by a Civil Court is not a public servant within 
the meaning of s. 187 of the Criminal Procedure Code. Empress 
v. Municipal Corporation of Calcutta, 1.L.R.3 Cal. 758 ; Kimchand 
v, Mulji, 1.L.R. 52 Bom. 898 ; Lukmanji v. Valibhai, A.A.R. (1934) 
Bom. 306; Nagendra Nath v. Jogendra Nath, 13 Cr. LJ. 491, 
referred to, U Ohn Maung v. Ebrahim, 1.L.R,6 Ran, 268, 

. distinguished. Santok Chand v. Emperor, 1.L.R. 46 Cal. 432, 
dissented from. ; 


MauNG Saw MAunc v. MA ME SHWE eee ose 117 
RECOGNITION OF PATERNITY AND RESPONSIBILITY, ILLEGITIMATE 
SON. CHINESE CUSTOMARY LAW sae in 258 é 


RRCTIVICATION OF INSTRUMENT—Erroncous description of property 
-solid-—Purchaser’s right agatnst subsequent court-auction- 
purchaser of property—Right of third person in good fatth and for 
value—Auction-purchaser bound by estoppels—Obligation of 
judgment-debtor to make valsd conveyance—Specific Relief Act, 
s.31—Transfer of Property Act, s.2(d). Where a purchaser of 
immovable property is entitled under s. 31 of the Specific Relief 
Act to obtain rectification of an erroneous description of the 
property bought by him from his vendor he is equally entitled to 
such rectification against the auction-purchaser at a Court sale of 
such property attached subsequently by a decree-holder of the 
vendor. §. 2 (d) of the Transfer of Property Act expressly 
‘excludes from the scope of the Act any transfer in execution of a. 
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decree. eaiuna of a. Court of competent. jurisdiction... Anauction- 


. purchaser at.a Court sale is bound by.estoppels. which affect:the 


judgment:debtor and’ must,therefore; be bound by, an obligatio: 


binding. the jodgmentdebtor: to.make, a, valid. conveyan 
property which the judgment-debtor, has. admittedly, intend 
convey but has not so conveyed in law by error. Debendra. ae 
Sen v. Serajt, 10.Cal. UJ. 150; Mahomed Hossezn x. Roy, 


R,, 
22 Cal. 909. (P.C,):; Nanda Lal. v. Dat.a, 36, Cal, Lj: 42455, 


Paresinath v. Deb, 9 1,A,,147 ;,U Po, Hja v.. Ko-Po Sant;.[193 


Ran. 136,,referred to.. Noor Mohamed v, Dinshaw, 45 Mad, Le 


770 (P.C: ; distinguished, 
S.MiR.M. CHErryar’v. P.L.A.R.M..FIRM L4ae oe 


REDEMPTION SUIT, UNREGISTERED USUFRUCTUARY MORTGAGE Bee 
REGISTERING.OFFICER'S.ENDORSEMENTS AND SIGNATURE, ATTESTATION 











REGISTRATION ACT, 88, 17,49... ue sae ie 
— 98.5859. Sears oe 35 
OF PARTNERSHIP-INSTRUMENT, INCOME-TAX e eae 
REINSTATEMENT OF ADVOCATE. ° ' GROSS PROFESSIONAL MISCONDUCT. ,.. 
REJECTION OF EVIDENCE. INTERLOCUTORY ORDER. REVISION sas 
RELIGIOUS AND PIOUS PURPOSES, TRUST FOR ... see on 
FEELINGS, OUTRAGE, OF ie oon ses 
USAGE OR INSTITUTI oN, QUESTION OF es 





REMARRIAGE AND DEATH OF ADOPTIVE PARENT. APATITHA. -CHILD. : 


INHERITANCE. eae ae ase te, 


OF PARENT. FRESH CLAIM OF CHILDREN: FOR: 


INHERITAN CE" eos eee. 





REMEDIES oF- ENGLISH; EQUITABLE, SIMPLE MORTGAGEE... 
RENTS AND PROFITS. NOT MORTGAGED. APPOINTMENT OF ‘RECEIVER ... 


ooo 


REPORT AS TO'GAMBLING. BURMA GAMBLING ACT, ss. 6, 7 see 
REs JUDICATA, EXECUTION PROCEEDINGS ... Se Pr 
RESERVATION OF FUNDS FOR CREDITORS’ UNPROVEN. DEBTS, PRACTICE _ 
ILLEGAL ne a5 aes cis rn 
RESISTANCE TO ARREST ON VOID WARRANT. No OFFENCE cas 


RESTITUTION OF CONJUGAL RIGHTS, DECREE. MAINTENANCE ORDER .,. 


“RESTRICTED POWER OF HiGH. COURT’ UNDER GOVERNMENT OF BORE 
Act, s, 85 (2) A oe Sea wet oe 


REVENUE SALE, CLAIMANT'S RIGHTS, CrvIL COURT'S’ JURISDICTION... 


REVIEW. GRANT OF LETTERS.OF ADMINISTRATION. a ee 


Revision-—Rejection of evtdence: by trial Gourt'—Revision- oft wnter- 


locutory. order— Givil' Procedure Code,,s, 115. An application for- 
revision on:the ground that evidence is being, or will' be, rejected 


by the trial Court. does. not lie. An. interlocutory order: may 

decide:a case and:may-be subject to revision: if it does irreparable 

damage: to a party, but'thaticannot' be said in the case of reJection: 

of evidence. Ilsa Adam v; Bai: Mariam; 29 Bom, L.R; 304, 
. referred'to. ; 


Ram. Qupx: v. TIRE: Government: oF: hepaek feu ariro 
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“SUCCESSION ACT, BURMA, CH. VI; ss, 217,-320,.322,.323 ... wake 
w= §,-218' (1) : se ne 
= te S,-263 obs oe ove 
\QUCCESSION TO ESTATE OF A CHINESE oce eee a) 
‘SUCCESSIVE MORTGAGES OF SAME PROPERTY TO CREDITOR ee 
‘SUIT AGAINST DEBTOR AND ‘GUARANT oR. WITHDRAWAL OF SUIT 
AGAINST DEBTOR ce fies ee aes 
AGAINST UNDISCLOSED PRINCIPAL. WRITTEN CONTRACT ows 
—— BY CLAIMANT ARISING OUT OF REVENUE COLLECTION we 
o—w=e BY CO-OPERATIVE SOCIETY AGAINST MEMBER, . JURISDICTION 0 
‘w=——- BY PAUPER, CAUSE OF ACTION, LIMITATION, INQUIRY ye 
‘me BY WIFE FOR MAINTENANCE AGAINST BURMESE BUDDHIST 
HUSBAND oe ae ie oss ~ 
-——= FOR ADMINISTRATION OF ESTATE, COURT*FEES ies tie 
‘—————= BALANCE OF INSTALMENTS. ONE WHOLE CAUSE OF ACTION 
w————— MONEY HAD AND RECEIVED i +00 ses 
———_—- POSSESSION. OCCUPANT OF GOVERNMENT LAND eae 
omen POSSESSION BASED ON TITLE, ORAL MORTGAGE age es Phe 


-SUIT FOR REDEMPTION—Oral mortgage—Suit for possession based -on 


title, the proper course—Plea of possession based on oral mortgage 
not admissible—Transfer of Property Act, s. 59. A suit for 
redemplion of land arising out of an oral-mortgage for rupees 
one hundred or upwards myst fail by reason of the provisions of 
8.59 of the Transfer. of Property Act, The proper course for the 
plaintiff in such a case is to sue for possession relying on his title 
and treating the defendant either as a trespasser or as a person 
who'was not entitled to occupy in‘law the land. In’'such a suit it 
is not open to the defendant to plead or prove any rights under the 
oral mortgage. Ma Kyi v. Ma Thon, 1.L.R. 13 Ran, 274, followed. 
U Thet Pan v. Ma Phu Saing, [1937] Ran. 442, mentioned. 


Maune Lu PE v. MAUNG SAN MYA (ove Say ae 

“SUIT FOR REMOVAL OF TRUSTEE. ADVOCATE-GENERAL’S CONSENT a 

SUITS OF SMALL CAUSE NATURE. SECOND APPEAL ee ve 
SuIT OVER Rs. 500, DecREE FOR ‘LESS, ProPER CouURT FOR 
APPEAL oe ane was ses ee 

SuITS UNCLASSED. SECOND APPEAL en ae oa 
‘SUIT WITHDRAWN WITH LEAVE TO FILE FRESH SUIT, CONDITIONS OF 

LEAVE Phas nae ho Sees see ore 
‘SUMMARY REMEDY UNDER PROCEDURE CopE. SUBSTANTIVE RIGHT .. 
.SUMMONS ‘BY SUBSTITUTED SERVICE to00 ee ase, 


SUNNI MAHOMEDAN ‘LAW. WIFE'S APOSTASY. DIVORCE AND DOWER 
‘SUPPLEMENTARY “PETITION. ‘MATRIMONIAL OFFENCE ARISING AFTER 


FIRST‘PETITION . fae ase ae use 
SuRETY’s.LIABILITY. WITHDRAWAL OF SUIT AGAINST DEBTOR. Sas 
SURPLUS AFTER’PAYING DEBTS IN’FULL, INSOLVENCY... see 


“TEMPORARY ORDINATION-INTO-BUDDHIST-MONKHOOD =v ste 
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TERMS OF AGREERENT. TRANSFER OF PROPERTY ACT, 8, 53A a ee 
THIRD PARTY, SUB-RULE (2), CiviL PROCEDURE CODE, O. 40, R: 1 a 403- 




















‘TIME TO BE EXCLUDED. APPLICATION FOR COPIES. LIMITATION pe © 686. 

TOTAL FAILURE OF CONSIDERATION, COURT SALE. REMEDY eee 649- 

TRADE-MAP= 3, DISTINCTIVE AND DESCRIPTIVE eee TEA sae 488. 

TRADE-MARK, PASSING OFF. FRAUDULENT IMITATION. PLEADINGS . 18. 

‘TRADING DEBTs oF CROWN, NO PRIORITY sk. aeaee es 701 
TRANSFER BY. MINOR. CANCELLATION OF TRANSFER. “Rayon, OF : 

"PURCHASE-MONEY - ine see ste ie 543- 

“TRANSFER OF PROPERTY ACT, s, “a(a) FG pie eke eas Se Hy ee 227°. 

Sar a ae ae aay Ei as B88: 

ee oe neo 39: 

7839: yea beg a see 170- 

—_——— 538. 58, 69, 694, 96. * a ae * 403 

> 8.59 7 ie aoe ee ae 645 

Sk a ee ee ae ie 

Ss 67A. eau Sekar ce: at y tare, 207° 


TRANSFER OF PROPERTY Acr, Ss. 53A—Nature ‘and contents of the 
writing required—Formal agreement or contract not essential— 
Document in essence an agreement or contract. sufficient—Agree- 

- ment and receipt—Terms of agreement to be ascertained. from 
receipt not sufficient: -To-satisfy the requirements of s,.53A of the 
Transfer of Property Act the document neéd not be a formal 
‘agreement or contract, nor need it purport to be in its entirety an 
‘agreement, but part of the document at legst must be in essence 
an agreement or contract. “A document may start as an agree- 
ment and then recite the reccipt of money. Conversely a 
document may : start as-a receipt and then recite the terms of 
the agreement in pursuance of which the money has been paid, 
and be also in essence an agreement. But it is not sufficient 
to say that the terms of an agreement can be ascertained from a 
document which purports to be on the face of it merely a receipt. 
The document in suit read as follows : “‘ Reccived from M the 
sunt of Rs, 100 only beilig advance against sale of a piece of 
paddy land at Ngante for Rs, 400 balance to be paid within 15 
days” Held, that the document could not be construed as an 
agreement, or in essence an agreement, Ma Thet v. Ma se Maz, 


1.U.R.13 Ran, 17 ; Maung Ohn v, Maung Po Kwe, [1938] Ran. 692, zi 
referred to. : 
SHIRA KHATOON ¥. MAUNG PAN... ee ove 575- 

‘TRIAL BY MAGISTRATE. INTEREST IN CASE... ar En 25% 


TRUST FOR PUBLIC PURPOSES OF A CHARITABLE OR RELIGIOUS NATURE 
—Trust for religious and pious purposes a charitable trust— 
Charitable trust presumed to be public trust—Private trust—Trust 
for benefit of members of family only—Public trus with reference 
to poor relations—Direction to trustees of public trust to use funds 
for benefit of poor members of settlor's family—No priority or 
exclusive selection—Crvil Procedure Code, s.92. Wherea bequest 
is shown to be for religious purposes or for religious and pious 
purposes, it would be treated as a gift for charitable purposes 
unless the contrary be shown. White v. White, (1893) 2 Ch. 41,. 
referred to. Where a gift is to purposes which are charitable, 
whatever else they may be in addition, then unless thé charitable 
purposes expressed are clearly stated to be of a private nature the- 
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impair its functions, then such article or speech comes within 
8. 124A of the Penal Code. A speech delivered for the purpose 
of getting Jabourers to unite in making a demand for their real or 
fancied rights and privileges from their employers, and also to 
have some law promulgated for ‘the proteclion -of the labourers 
and for the improvement of the conditions under which they 
work, as the laws in existence are stated to operate favourably 
towards capitalists and detrimentally towards them, is protected 
by the Explanation to s;-124A. But not so, if the object of the 
speaker is to make'the labourers feel discontented and dissatisfied 
with their lot which is attributed to the unfair operations of the 
prevailing laws and the alien character of the Government which 
is said to be favourable to the capitalists and prejudicial to the 
labourers and under whose rule the position of the Burmans is 
reduced to that of slaves, Qucen-Empress v. B. G. Tilak, 1.L.R. 
22 Bom. 112; Regina v. A, M. Sullivan, 11 Cox. 14; Regina v. 
Burns, 16 Cox. 355, followed. .A limited company or its share- 
holders as distinct from its employees cannot be designated as a 


“class or classes of His Majesty’s subjects” within s, 153A of © 


the Penal Code, and the term “‘capitalists ” is too vague to denote 
a definite and’ ascertainable class to come within. this section. 


Emperor v. Maniben, 1.L.R. 57 Bom. 253 ; Raj Pal v. The Crown, 


LL.R. 3 Lah. 405, referred to.. : 
Lay Maune v, THE KING ees ane ove 
SENTENCE, ENHANCEMENT OF, DETENTION IN BORSTAL, WHIPPING 


SENTENCE OF TRANSPORTATION FOR LIFE—Conditional remission of 
remainder of sentence—Murder by person after release—Sentence 
of death the only sentence—Powers of the Governor—Distinction— 
Penal Code, ss. 55, 303—Criminal Procedure Code, s. 401. Via 
person, who has heen sentenced to transportation for life and 
whose sentence (afier he has servéd a part cf it) has been 
remitted under s. 401 of the Criminal Procedure Code by the 
Governor upon conditions, commits murder after his release, he 
must be considered as ‘‘ being under sentence of transportation for 
life” within s. 303 of the Penal Code, and the Court must pass a 
sentence of death upon him. Per Mya Bu, J.—A sentence of 
transportation for life means a sentence of transportation for the 


whole of the remaining period of the convicted person’s natural ~ 


life. Nga Tha Byit v. Queen-Empress, P.J, (L.B.) 13, referred to. 
Per SHarPe, J.—There isa distinction between the powers con- 
ferred by s. 55 of the Penal Code, and those conferred by s, 401 
of the Criminal Procedure Code, A person released after serving 
a sentence commuted under s, 55 of the Penal Code does not come 
within ihe purview of s. 303 of the Penal Code as is the case with 
a person whose sentence has been conditionally remitted under 
s. 401 of the Criminal Procedure Code. 





Po Kun v. THE KING fa ee te ere 
SEPARATE MORTGAGES ON DIFFERENT PROPERTIES. CAUSE OF ACTION 
‘SERVICE oF suMMoNS, “Dug”, “ EFFECTUAL”  - rec ont 
SESSIONS JUDGE’S ORDER OF WHIPPING os ove, ove 
SHARES OF PARTNERS NOT NET RECEIPTS, INCOME*TAX ss ote 

, BASIS OF,COMPUTATION FOR INCOME-TAK ase 
SHARE-HOLDERS NOT A CLASS OF KING'S SUBJECTS o0e ose 
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- ‘Sionsrunes OF REGISTERING OFFICER AND IDENTIFYING - WITNESS. - 
ATTESTATION | ee sts as eee Are 388 
: SIMPLE MORTGAGE. - APPOINTMR OF RECEIVER ‘ee Pt We 403 
- SPECIFIC RELIEF ‘Act, $31 a5 sss oe see 227 | 
18.41 fe = ef we (548 
aon ,88,54,55 .. ee eee os 18 
SPECULATION, ADVENTURE, INCOME-TAK 4 ie: we 757 
' SPECULATIVE PURCHASE OF SILVER WITH VIEW TO.RESALE. INCOME-TAX 757 
_. SPIRIT OF SPEECH'OR ARTICLE. SEDITION... ces see 239 
SPLITTING UP OF ‘CAUSE OF ACTION 98 on iss 180. 


z‘Stamp’ Act,; BuRMA, ART. 1, ScH, I—Acknowledgment supplying 
evidence of debt—Running account ofloans on one side and prices 
of goods supplied on other side—Statement of account—Balance 
struck and signed—Test is whether the purpose of the statement of 
account 2s to supply evidence of debt due—Statement one of the 
series—Slamp.not necessary. ‘Article 1 of the First Schedule of 
the. Burma Stamp Act requires something more than a mere’ 
acknowledgment of.a-debt. ‘It requires an acknowledgment :of :a 
debt brought into existence for the purpose of supplying evidence 
-of such debt. Galsiaun v, Hutchison, 1L.R. 39 Cal. 789; 
.Surjimull v. Ananta Lal, 1.L.R. 46 Mad. 948, referred to. “The 
-. plaintiffs . and the. defendants had for several years a running 
:aecount between them consisting on the one hand of loans by the 
-plaintiffs to the defendants and on the other hand of the prices of 
“hides supplied by the defendants to the plaintiffs-at the current 
market rate, less one atina. There were consecutive statements 
of account every month on the plaintiffs. note paper and showing 
_ the balance of'the account of the previous month and.giving on the 
> one side the loans made to the defendants and on the other side 
the prices of hides supplied during the current month and the debit 
balarice due. The defendants signed these documerits without 
any other writing. They remained with the plaintiffs and were 
unstamped. Held, that these documents did not fall within art. 1, 
* Schedule I of the Stamp Act. Having regard to the course of 
“business between the parties and upon the particular facts of this 
case the transactions were continuous transactions and at no point 
. of time was it contemplated by the parties that any of these 
particular balances, except possibly the last one, would -ever 
“become payable in cash by the defendants to the plaintiffs. The 
balance was struck and signed, not for the purpose of affording 
evideiice that the particular sum of money was then due, ‘but 
simply as one of a’series of periodic statements of account which, 
for the convenience of the parties, were exchanged at fixed - 


intervals, 
ROsHAN OMER & Co.v. EBRAHIM... is mee 194 * 
~-STATEMENTS OF ACCOUNT, EVIDENCE OF DEBT DUE. STAMP DUTY 194 
’ STEP IN AID OF EXECUTION. LIMITATION ee ees Pinion 508 
~ STREAM WATER, USE OF NATURAL ... aes oa a 581 
*< SUBSCRIPTION, EMPLOYEE’S TO PROVIDENT FUND, CATTACHMENT 504 
: SUBSTANTIAL INTEREST OR BIAS OF ‘MAGISTRATE IN ‘CASE ; ; a 251 
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Courts will administer the trust as one for public purposes of a 
charitable nature, Where nothing is said as to the charitable 
purposes being private or public, they are presumed to be of a 


public nature, Legge v. dasgill, 24 RR. 51, referred to. But | 


where a trust by its very terms shows that its purposes are of a 
private nature, though they may be religious or charitable, ¢.g.a 
+. trust to benefit only the poor members of the settior’s family, it 
will not fall under s. 92 of the Civil Procedure Code Aftia v, 
Madha, 1.L.R, 14 Ran, 575, approved. Best v. Bermingham 


Corporation, (1904) 2 Ch, 354 ; Blair v. Duncan, (1902) A.C, 37 ;. 


Houston v, Burns, (1918) A.C 337 ; Ommanney v Butcher, 24R.R 
42 ; White v, Whife,7 Ves. J. 423, "discussed, If the object of a 
charity is general but there is a preference to poor relations, 
which is not confined to them, the bequest is valid as a public: 
Charitable trust, Waldo v. Caley, 33 E.R 962,referredto. A deed 
of trust after providing for the maintenance and education of 
certain relatives of the transferor directed the trustees to use the 
balance for such charitable or religious and pious purposes as to 
the trustees seemed fit and proper at their absoluie direction 

“it being understood that charitable purposes shell include the 
providing of sustenance or support to such members of the family 
of the said transferor as may be inindigent or straitened circum-~ 
stances.” Held, that the objects of the trust were for public 
purposes of a charitable or religious nature within s.92 of the 
Civil: Procedure Code. The direction as regards the indigent 
relatives meant only that their claims were not to be shut out of 
consideration. Under the trust the poor members of the trans- 
feror’s family ‘did not enjoy any priority, and there was no 
obligation on the trustees to select them ; they only came in as 
members of the general public. 


Taw CHEw KEAN v, TAW Kock Tyron rr er 

“ TRUsT ” MEANING oF. PUBLIC AND PRIVATE TRUST. ave 
TRUST MONEY. ALLOCATION: USER see ween eae 
ULTRA VIRES RESOLUTION OF CORPORATION. CONTRACT FOLLOWING 
RESOLUTION ses ae i eae ec 
UNENFORCEABLE CONTRACT, Conrract Act, s.2-(g) & (/) ase 


UNREGISTERED DOCUMENT, USUFRUCTUARY MORTGAGE, EVIDENCE 
Uprer BurMA LAND AND REVENUE REGULATION, SS, 8 (a) ; 53 (2) (xii) 


USUFRUCTUARY MORTGAGE—Loan less than one hundred rupees— 
Mortgage by unregistered instrument and delivery of possession— 
Suit for redemption—Proof of terms of mortgage—Evidence Act, 
Ss. 91—Transfer of Property Act, ss. 4,59, 53A—Registration Act, 
ss. 17,49. A mortgagor who seeks to redeem an usufructuary 
mortgage for a loan of less than one hundred rupees must prove 
the terms of the contract. If the terms are embodied in a document, 
in view of s. 91 of the Evidence Act, they can only be proved by 
the document itself, though there is ‘delivery of possession of the 
property. I{ such document has not been registered it is inadmis- 
sible in evidence under s. 49 of the Registration Act to prove. the 
transaction. S.4 of the Transfer of Property Act lays down that 
s. 59 of the Act shall be read as supplemental to the Registration 


Act. S.49 of the Registration Act provides that no document _ 


required by s. 17 of that Actor by any provisicn of the Transfer 
of Property Act to be registered shall be received as evidence of 
any transaction affecting such property unless it has been 
registered, Dawalv. —— 1.L.R.41 Bom.550; Maung Po Din 
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v Maing Po itioiin. (1921) 4 U.B.R. 80 ; Sheékle Juman v. Mohacn- ~ 
mad, 21 C.W.N. 1149 ; Solan Lal v. Mohan Lal. 1.L:R. 50 All. 
986, distinguished. The proviso to s. 49 of the Registration Act 
does not entitle the plaintiff mortgagor to use the document in 
evidence, for.the right. conferred by s. 53A of the Transfer of 
_ Property. Act is a right only available to a defendant to protect 
his possession. .In re Jambad Coal Syndicate, Lid., 1.L.R. 62 Cal, 
294, referred to. 
Maune Bav. Maune THA Kyu eee ei oes 39 
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